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PREFACE 

Report  has  not  been  made  herein  of  cases  pending  be- 
fore the  Board.  All  unfinished  investigations  and  all  matters 
not  concluded  on  November  30,  1922,  have  been  withheld  and 
will  appear  in  the  annual  report  for  1923,  namely,  16  Mon- 
tana Utilities  Reports. 


COMMISSIONERS 

OF   THE 

BOARD  OF  RAILROAD  COMMISSIONERS  OF  THE 

STATE  OF  MONTANA 

During  the  time  of  these  reports 


Lee  Dennis,  Chairman. 

Daniel  Boyle,  )  ^         .    . 

V  Commissioners 

Samuel  M.  Ross,     ) 

Commissioner  Boyle's  term  will  expire  the  first  Monday 
in  January,  1923.* 

Commissioner  Dennis'  term  will  expire  the  first  Monday 
in  January,  1925. 

Commissioner  Ross'  term  will  expire  the  first  Monday 
in  January,  1927. 


*Re-elected    Nov.    7,    1922,    for    six    year    term    expiring-    the    first    Monday 
in    January,     1929. 
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Rail  Inspector 
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Public  Mills 
B.  T.  Stanton Mill  Expert 

Reporter 
A.  W.  Winter Chief  Reporter 

Stenographers 

Hazel  McLaughlin ,]  Two  regular  appointees.    As- 

Margaret  L.  Young /-signed    to    different    depart- 

May  Cotter- )  ments   as   required. 

iResigned.    effective   October  31,    1922;    vacancy    unfilled. 
2Appointed,    Maj'   19,    1921,    pro    tempore. 
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BOARD  ^/RAILROAD  COMMISSIONERS 


BOARD    OF    RAILROAD 
COMMISSIONERS 

FORMAL  DOCKET 

November  30,  1921  to  November  30,  1922 


IN  RE  CAT  CREEK  PIPE  LINE  RATES 

(Docket  No.  798.   Report  and  Order  No.  1330) 

(Hearing,  Dec.  1,  1921.  Decided  January  12th,  1922) 

Pipe-lines— Competition— Ch.  8,  Laws  Ex.  Sess.  1921— Policy— Rates. 

1.  The  legislature  intended  by  the  Pipe-line  Act  (Ch.  8, 
Laws  Extra  Session,  1921)  to  foster  competition  in  pipe-line 
service,  and  a  single  standard  rate  for  like  and  contemporan- 
eous service  rendered  by  two  carriers  in  the  Cat  Creek  field 
was  established  by  the  Board  of  Railroad  Commissioners  in 
aid  of  a  realization  of  such  legislative  policy. 

Ch.  8,  Laws  £x.  Sess.  1921 — Competition — Production  and  Carriage. 

2.  The  Montana  statute,  supra,  permits  a  carrier  of  crude 
petroleum  to  engage  in  production  and  purchase,  as  well  as 
carriage  of  the  commodity,  thereby  creating  opportunity  for 
domination  of  any  oil  territory. 

Competition — Trial — Rates — Control   of  Production. 

3.  Where  a  relatively  high  rate  for  pipe-line  transporta- 
tion was  established  primarily  to  assist  a  so-called  independent 
carrier  to  compete  with  a  carrier  allied  with  producing  in- 
terests, but  notwithstanding  such  rate  it  is  demonstrated,  after 
fair  trial,  that  the  so-called  independent  carrier  is  not  in  fact 
a  competitor,  lacking  oil  to  carry,  rates  must  be  made  to  suit 
the  realities  of  the  case.  The  legislature  did  not  intend  that 
shippers  should  be  penalized  by  excessive  rates  merely  to  re- 
lieve against  the  mistake  of  establishing  a  second  pipe-line 
in  a  field  adequately  served  before. 

Rates    —    Trial    —    Reduction. 

4.  Pipe-line  rates  in  Cat  Creek  field  reduced,  after  ten 
months  trial,  from  32%  to  20  cents  per  barrel. 

Inquiry  by  the  Board,  upon  its  initial  motion,  into  the 
reasonableness  of  existing  pipe-line  rates  in  the  Cat  Creek 
field.     Rates   decreased. 

Appearances:  Buntin  &  Dousman  for  the  Lewistown 
Oil  and  Refining  Company;  S.  H.  Keoughan,  H.  P.  Ferree, 
for  the  Elk  Basin  Consolidated  Petroleum  (Company;  John 
Morton,  for  the  Montana  Independent  Pipe  Line  Company; 
H.  C.  Brettschneider  for  the  Mid-Northern  Oil  Company; 
James  H.  Bonner,  Chief  Engineer,  for  the  Board;  John  D. 
Clark,  Counsel,  for  the  Midwest  Refining  Company;  E.  G. 
Toomey,  Counsel,  for  the  Board. 
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Before  the  Board,  en  banc,  in  Lewistown. 

By  the  Board:  On  August  6,  1921,  (in  a  decision  on 
rehearing  14  M.  U.  R.  148)  we  closed  the  original  inquiry 
into  the  subject  of  pipe-line  rates  in  the  Cat  Creek  Field, 
an  inquiry  which  had  been  in  motion  since  April  15,  1921, 
and  there  found  that  the  321/2  cent  rate  prescribed  for  the 
two  carriers  in  that  field  by  Report  and  Order  No.  318,  June 
4,  1921,  14  M,  U.  R.  141  was  entitled  to  a  fair  trial  under 
actual  operating  conditions,  concluding  that  the  rate  had 
not  enjoyed  such  a  trial  up  to  that  time.     We  then  said: 

"Our  order  will  provide  that  the  321/2  cent  rate  for  both 
lines  shall  remain  in  effect  until  the  further  order  of  this 
Board,  as  it  is  impossible  now  to  determine  what  length  of 
time  will  be  necessary  for  a  fair  test.  It  must  be  borne  in 
mind,  however,  that  the  trial  is  not  to  last  so  long  as  utter- 
ly to  prove  or  disprove  the  rosy  hopes  of  those  who  profess 
a  greatly  augmented  production  for  the  Cat  Creek  field. 
The  rate  must  prove  its  fitness  under  conditions  of  carriage 
normally  obtaining;  it  is  not  entitled  to  hang  on  a  mere 
hope." 

That  decision  was  grounded  on  the  propostion  that  the 
legislature  intended  by  the  Pipe-line  Act  (Ch.  8,  Laws  Extra 
Session,  1921)  to  foster  competition  in  pipe-line  service,  that 
a  competitive  situation  had  become  established  or  was  im- 
minent by  reason  of  the  parallel  pipe-lines  from  Cat  Creek 
field  to  Winnett  performing  and  offering  to  perform  identi- 
cal service,  and  that  a  single  standard  rate  for  like  and  con- 
temporaneous service  was  the  only  device  whereby  the  legis- 
lative policy  could  be  realized.  We  emphasized  that  the 
formulation  of  such  a  rate  involved  some  departure  from 
precise  rate-making,  since  the  investment  in  each  line  dif- 
fers materially  and  a  rate  constructed  with  mathematical 
precision  for  an  investment  of  $313,000.00  would  not  meet 
the  requirements  of  an  investment  of  $417,000.00.  "Again, 
our  judgment  must  be  exercised  between  two  extremes,  i.  e., 
the  rate  must  not  be  so  low  as  to  ruin  the  greater  invest- 
ment of  the  Independent  company  and  yet  not  so  high  as  to 
put  a  premium  on  inefficiency  if  that  exists."  The  321/2 
cent  rate  as  noted,  seemed  to  meet,  fairly,  the  realities  of 
the  situation  at  that  time.  For  a  complete  history  of  the 
rates,  see  Report  and  Order  Nos.  317,  318  and  324. 

On  October  15,  1921,  the  Lewistown  Oil  and  Refining 
Company,  a  Delaware  corporation,  operating  a  refinery  at 
Lewistown,  Montana,  and  a  shipper  of  oil  by  pipe-line  from 
Cat  Creek  to  the  rail  terminal  at  Winnett,  filed  a  complaint 
with  this  Board,  alleging,  among  other  things,  that  the  In« 
dependent  Pipe  Line  Company  has  never  run  any  oil  at  all 
through  its  lines;  that  the  receiving  tank  at  the  end  of  its 
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line  has  never  had  a  drop  of  oil  in  it,  and  that  "it  is  not 
probable  that  the  Independent  Pipe  Line  Company  will  be 
able  to  function  at  any  time,  if  at  all,  unless  the  Cat  Creek 
Oil  Field  should  produce  about  three  times  the  quantity  of 
oil  which  it  is  producing  at  the  present  time."  About  the 
same  time  this  complaint  was  filed,  agents  of  complainant 
filed  with  the  Board  the  report  of  a  field  inspection  wherein 
it  is  found: 

"That  the  Cat  Creek  Producing  Oil  Field  is  not  producing 
in  excess  of  5,000  barrels  per  day;  that  the  Elk  Basin  Con- 
solidated Petroleum  Company's  pipe-line  is  more  than  ample 
in  size  to  take  care  of  this  quantity ;  also  that  the  Elk  Basin 
Consolidated  Petroleum  Company  and  Associates  control  at 
least  90  per  cent  of  the  production  of  the  Cat  Creek  Field, 
that  it  would  be  impracticable  to  run  a  portion  of  the  oil 
not  controlled  by  them  through  any  other  line  than  their 
line;  and  that  if  the  Independent  Pipe  Line  Company  was 
given  the  rest  of  the  oil,  which  is  all  it  could  possibly  hope 
to  obtain  to  run  through  its  lines  and  which  could  be 
handled  by  it  economically  for  those  interested  it  could  not, 
in  any  event  under  present  conditions  hope  to  have  in  ex- 
cess of  400  barrels  to  run  and  operate  its  line  with.  This 
quantity,  *  *  *  *  would  be  so  small  that  the  Inde- 
pendent Pipe  Line  Company  could  not  afford  to  operate  its 
line  for  the  purpose  of  transporting  same  as  it  would  result 
in  a  loss  if  run  at  a  price  far  in  excess  of  chat  now  fixed  for 
the  running  of  oil.  The  Elk  Basin  Consolidated  Petroleum 
Company  and  others,  *  *  *  *  ^Jq  ^qj-  gg^j^  qj,  desire  a 
charge  in  excess  of  15  cents  per  barell  and  as  this  company 
is  the  only  company  which  can  operate  under  present  con- 
ditions it  seems  rather  unfair  to  compel  it  and  its  associates 
to  charge  those  who  have  oil  run  321/2  cents  per  barrel 
against  their  will  on  the  theory  that  this  may  protect  a  non- 
functioning pipe-line,  which  has  no  excuse  under  present 
conditions  for  its  existence  and  which  cannot  possibly 
function." 

On  October  24,  1921,  the  Montana  Independent  Pipe 
Line  Company  filed  an  informal  answer  wherein  explanation 
is  made  for  the  failure  to  operate  its  line  up  to  that  time, 
renewed  assurance  extended  that  "every  effort"  is  being 
made  "to  get  the  line  under  operation,"  and,  by  way  of 
argument  that  the  "deliberate  judgment  of  the  Board,  here- 
tofore entered  *  *  *  be  thoroughly  tested  out  in  the 
field  of  practical  operation." 

It  is  clear  from  the  informal  pleading  and  the  evidence 
now  before  us  on  the  whole  record  from  April,  1921,  that 
the  determinative  question  in  this  case  is  whether  an  actual 
competitive  situation  now  obtains  in  the  Cat  Creek  field  be- 
tween  the  pipe-line   carriers    of   crude   petroleum   there   en- 


14  MONTANA    UTILITIES    REPORTS 

gaged,  or,  (and  this  is  stating  the  question  most  favorably 
for  the  Independent  Company)  whether  there  is  now  such 
reasonable  prospect  of  a  substantial  competitive  condition 
as  to  warrant  the  making  of  rates  on  the  theory  hereto- 
fore followed.  If  there  is  that  situation  we  see  no  escape 
from  further  trial  of  the  32^2  cent  rate,  the  apparent  sine 
qua  non  of  the  Independent  Pipe  Line's  life.  If  not,  rates 
must  be  made  with  regard  to  the  facts  found. 

At  the  hearing  in  Lewistown  on  December  1,  1921,  com- 
plainant introduced  testimony  in  support  of  the  fact  allega- 
tions of  the  complaint  and  report.  This  testimony  proved 
these  allegations  as  of  the  time  they  were  made,  Octo- 
ber, 1921. 
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Section  6  of  the  Pipe  Line  Act  provides  that  no  pubhcity 
shall  be  given  by  the  Board  "to  the  reports  as  to  stock  of 
crude  petroleum  on  hand  of  any  particular  pipe-line."  It 
must  suffice  to  state  that  the  Independent  carrier  com- 
menced to  gather  oil,  in  substantial  quantities,  about  August 
1,  1921.  No  oil  was  ever  transported  by  this  carrier  from 
field  tank  to  terminal  tank  until  November  15th,  1921, 
when,  it  seems  about  a  two  days  run  was  had,  though  no 
figures  are  submitted  in  this  connection.  This  operation 
was  interrupted  by  a  storm.  Transportation  was  again  re- 
sumed about  November  29th  or  30th,  and  as  the  table  above 
shows  3,500  barrels  were  pumped  through  the  line  during 
the  month  of  December — it  takes  about  3,500  barrels  of 
crude  petroleum  to  fill  the  line  of  the  Independent  Com- 
pany. This  quantity  represents  all  of  the  crude  petroleum 
transported,  so  far  as  the  record  shows,  by  the  Independ- 
ent carrier  during  the  year  1921. 

The  record  does  not  lack  for  excuses  on  the  part  of 
the  Independent  carrier  for  failure  to  operate.  The  assur- 
ance extended  on  June  30th  that  transportation  would  be 
commenced  "in  about  thirty  days"  is  explained  away  by  (1) 
the  necessity  for  correcting  the  line  by  removing  dips  and 
sags  from  it  and  inserting  draw  stations  and  easements 
in  many  places;  (2)  failure  to  receive  and  delay  in  receiving 
pipe-line  fixtures  from  supply  houses;  (3)  breaks  in  the 
line  caused  by  contractions  and  expansions  from  low  and 
high  temperatures  and  mechanical  defects;  (4)  cutting  off 
the  water  supply;  (5)  and  storms.  These  vicissitudes  of 
fortune  may  all  be  admitted,  and  whether  or  not  they  are 
chargeable  to  inefficent  management  in  whole  or  in  part 
is  of  little  consequence  in  the  final  analysis.  Assuming  that 
none  of  these  difficulties  could  reasonably  have  been  fore- 
seen or  guarded  against,  they  furnish  valid  excuses  for 
failure  to  commence  physical  function,  for  inability  to  com- 
pete during  their  occurence.  But  with  corrections  made  and 
physical  capacity  restored,  is  substantial  competition  pre- 
sent or  imminent? 

The  Lewistown  refiner  asserts: 

"Now,  then,  it  is  my  contention  that  at  the  present 
time,  with  that  limited  production,  which  alone  could  be 
handled  through  the  Elk  Basin  Consolidated  Petroleum  Com- 
pany instead  of  the  Independent  Pipe  Line  Company,  that 
it  couldn't  possibly  operate  on  any  basis.  It  wouldn't  be 
enough  to  justify  attempting  the  operation  of  the  line, 
because  the  production  would  be  too  limited,  and  in  fixing 
the  pipe-line  rate  at  the  present  time,  as  I  view  it,  you  can't 
figure  upon  but  one  line,  because  there  is  no  oil  to  run 
through  the  other.     It  isn't  even  a  competing  concern,  be- 
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cause  when  you  take  the  people  who  own  the  other  line, 
who  built  it  for  their  own  accommodation,  to  take  care  of 
their  own  business,  ^  for  no  other  purpose,  whenever  they 
fell  short  of  oil,  and 'they  control  at  least  90  per  cent  of  the 
production  in  the  Cat  Creek  producing  field,  then  you  have 
scarcely  one  bit  of  oil  left  to  run  through  the  other,  and 
with  the  present  production  in  the  field,  the  Elk  Basin  Con- 
solidated Petroleum  Company  can  take  care  of  every  bit 
of  it,  and  then  some.  I  don't  think  there  is  a  bit  of 
question  about  that." 

Witnesses  for  the  Elk  Basin  carrier  assert  that  the 
Elk  Basin  Consolidated  Petroleum  Company  and  the  Mid- 
Northern  Oil  Company  control  about  86  per  cent  of  the 
present  production  in  the  Cat  Creek  field.  Seventy  per 
cent  of  the  production,  it  is  said,  is  produced  or  owned  by 
the  former  company,  while  the  remaining  16  per  cent  could 
be  classed  as  controlled  production — the  control  resting  on 
contracts  of  one  year's  duration  or  longer. 

The  Field  Superintendent  of  the  Independent  carrier 
avers  "that  we  had  quantities  of  production  in  the  field 
offered  to  us  when  we  were  not  able  to  transport  it,  and 
I  have  assurance  that  we  will  eventually  get  that  which 
will  make  us  able  to  operate."  The  record  contains  no 
definite  figures  or  statements  of  fact  as  to  probable  offer- 
ings to  the  Independent  carrier.  There  is  nothing  in  the 
record  to  impeach  the  testimony  as  to  the  Elk  Basin's  con- 
trol of  production.  The  Independent  concedes  "their  ac- 
quisition of  control  of  half  the  Independent  production  since 
June  30th."  Since  August,  1920,  the  Elk  Basin  Company 
has  carried  nearly  1,500,000  barrels  of  crude  petroleum — the 
Independent  company  3,500.  In  the  period  June-November, 
1921,  inclusive,  the  former  company  carried  751,733.74  bar- 
rels— the  latter  3,500.  Production  on  the  Miller  Tract,  the 
Independent  Company's  only  assured  source  of  shipments 
at  the  present  time,  totalled  105,461.17  barrels  up  to  De- 
cember 31,  1921.  Had  all  of  this  oil  moved  through  the 
Independent  pipe-line  (and  only  a  negligible  quantiy  did) 
it  would  have  paid  the  requirements  of  about  three  months 
operations,  accepting  the  Independent's  reports  as  to  month- 
ly expense  at  their  face  value. 

Two  witnesses,  qualified  as  pipe-hne  operators,  assert 
that  a  pipe-line  of  the  character  of  the  Independent  carrier 
representing  an  investment  of  over  $400,000.00  in  a  field 
of  the  probable  life  of  the  Cat  Creek  field,  should  carry  at 
least  1,000  barrels  each  day  to  insure  profitable  operation. 
On  the  present  rate  this  would  result  in  a  monthly  income 
(30  days)  of  $9,750,  at  least  $1,250  short  of  monthly  operat- 
ing costs  (including  amortization  on  the  company's  schedule). 
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reported  by  the  Independent  Company  from  month  to  month. 
Indeed,  reported  operating  expenses  for  this  company  have 
always  been  more  than  $11,000  each  month. 

The  most  favorable  estimate  ever  made  in  behalf  of  the 
Independent  carrier  concedes  it,  as  a  maximum,  thirty  per 
cent  of  the  oil  usually  transported  out  of  the  field  each 
month.  Taking  the  month  of  November,  1921,  as  a  fair 
index  of  present  operations  and  applying  the  32  V2  cent  rate 
and  reported  expenses  for  the  month,  we  have  these  results: 


Barrels    Transported 
Xovenilier.    1921 


Elk    Basin 
70   per   cent 


Independent 
30   )ier   cent 


136.961.62    @    321/^    cents    per    btal 

Revenues      

Expenses      

Gross   Income  1   month 

Gross    Income    12    months 

Property     Investment     

Return    on    Investment     


$  95.873.13 

31.158.77 

9,989.21 

21.169.56 

254.034.72 

332.998.28 

76.28% 


$  41.088.49 

13.353.76 

11,022.95 

2.330.81 

27.969.72 

400,000.00 

6.99% 


Manifestly  any  less  quantity  of  oil  run  on  the  same 
rate  by  the  Independent  company  would  exhibit  correspond- 
ingly less  revenue,  and  a  greater  quantity  is  not  to  be 
thought  of.  No  one  has  suggested  a  higher  rate  than  the 
one  now  obtaining. 

In  the  face  of  these  facts  we  are  forced  to  conclude 
that  there  does  not  now  exist  in  the  Cat  Creek  field,  and 
that  there  is  not  imminent,  a  state  of  substantial  com- 
petition between  the  Independent  and  the  Elk  Basin  pipe- 
line carriers.  Doubtless  there  is  a  striving  for  oil  ship- 
ments on  the  part  of  the  Independent  company,  but  it  can 
scarcely  be  said  that  the  Elk  Basin  company  is  actively 
seeking  and  wishing  to  gain  the  same  shipments  for  it  al- 
ready possesses  and  carries  in  excess  of  90  per  cent  of  the 
oil  produced  in  the  field,  chiefly  by  reason  of  its  producing 
and  purchasing  powers.  However  much  the  Independent 
company  may  strive  to  carry  this  oil,  its  striving  must  be  in 
vain  for  the  other  carrier  as  owner,  or  in  principal  control 
of  the  field's  production,  is  not  going  to  surrender  its  prop- 
erty to  the  Independent  company  for  carriage.  It  may  be  un- 
fortunate that  our  law  permits  the  carrier  to  engage  in  pro- 
duction and  purchase  for  the  fact  presents  an  opportunity 
for  domination  of  any  given  oil  territory  limited  only  by 
the  possession  of  power,  but  we  must  take  the  law  as  we 
find  it.  The  fractional  production  not  now  held  by  the  Elk 
Basin  Company  is  not  of  sufficient  quantity  to  warrant  the 
maintenance  of  the  present  rate  on  the  theory  that  any 
division  of  the  quantity  between  the  carriers,  or  for  that 
matter  carriage  of  all  of  it  by  the  Independent  company 
will  make  of  it  an  active  competitor  of  whose  efforts  notice 
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must  be  taken.  Try  as  it  will  to  compete  there  is  no  sub- 
ject matter  whereon  the  Independent  may  exert  pressure, 
persuasion  or  inducement — an  inconsequential  number  of 
shippers  to  whom  it  may  offer  its  services.  It  is  idle  to 
talk  of  rates  where  there  is  no  commodity  to  state  rates 
upon.  With  willingness  in  the  Elk  Basin  to  transport  for 
less,  complete  ability  to  carry  the  field's  present  offerings, 
explicit  profession  to  serve  all  impartially  according  to  our 
rules,  and  a  negligible  quantity  of  crude  available  to  the 
other  carrier,  we  would  only  be  casting  a  burden  upon  the 
independent  shipper  tr  continue  a  rate  established  on  the 
theory  that  the  Independent  carrier  was  entitled  to  pro- 
tection because  the  legislature  desired  its  presence  in  the 
Cat  Creek  field,  when  that  presence  is  without  any  real 
effect  on  shipper's  fortunes  or  the  proper  exploitation  of 
the  petroleum  field.  Certainly  the  legislature  did  not  intend 
that  shippers  of  crude  petroleum  by  pipe-line  should  be 
penalized  by  excessive  rates  merely  to  relieve  against  a  mis- 
take in  judgment,  viz.,  the  introduction  of  a  pipe-line  into  a 
field  already  adequately  served.  Genuine  competition  is  to 
be  fostered,  but  where  it  does  not  exist,  for  any  lawful 
reason,  and  pipe-line  service  is  subject  to  public  regulation 
the  fact  must  be  recognized  by  the  rates  named  for  trans- 
portation. Competition  may  be  fostered  and  protected  by 
legislation,  but  it  is  not  created  by  legislative  fiat. 

This  Board  has  been  more  than  solicitous  in  its  efforts 
to  preserve  the  opportunity  for  pipe-line  competition  which 
seemed  to  present  itself  when  the  Independent  carrier 
entered  the  field.  It  established  uniform  rates  before  that 
carrier  was  in  function  in  order  that  business  arrangements 
might  be  perfected  with  some  certainty.  It  has  indulged 
this  carrier's  failure  to  commence  operations  by  passing 
without  notice  delay  after  delay,  it  has  given  the  managers 
of  that  line  ten  months  wherein  to  demonstrate  their  as- 
sertions of  ability  to  compete — in  short  it  has  done  every- 
thing but  underwrite  the  success  of  the  enterprise.  But 
it  has  become  increasingly  evident,  and  now  seems  certain 
that  the  rates  prescribed  are  not,  and  can  not  serve  their 
purpose  because  there  is  no  substantial  quantity  of  oil 
available  to  it  for  carriage.  A  rate  of  one  dollar  per  barrel, 
based  on  the  December  run  of  the  Independent  carrier 
would  not  defray  one-third  of  its  monthly  financial  re- 
quirements. Even  the  independent  producers  have  been 
forced  to  resort  to  the  Elk  Basin  line  for  service,  and  there 
is  absolutely  nothing  in  the  record  from  the  Independent 
carrier  whereon  we  may  hang  a  further  hope  of  more  ton- 
nage for  it.  Certain  it  is  that  the  321/2  cent  rate  has  not 
enabled  the   Independent  carrier  to  help"  itself. 
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From  the  foregoing  it  follows  that  rates  must  now  be 
stated  with  more  regard  to  the  investment  and  operations 
of  the  Elk  Basin  line,  not  departing,  however,  from  the 
principle  of  a  single  rate  for  the  two  services.  Such  rates 
will  not  unduly  burden  shippers  during  such  additional 
period  as  may  be  necessary  for  the  Independent  carrier 
to  exert  further  efforts  in  its  behalf,  and  at  the  same 
time  these  rates  will  not  deprive  the  Independent  of  op- 
portunity to  obtain  its  share  of  the  business  on  a  basis 
of  merit — i.  e.,  ability  to  sell  its  services.  If  the  Inde- 
pendent can,  through  its  ability  to  sell  its  services,  carry 
one-half  the  average  monthly  run,  say  60,000  barrels  at 
20  cents  a  barrel,  it  can  discharge  all  its  asserted  obliga- 
tions. 36,000  barrels  at  20  cents  will  earn  $7,200  per 
month.  Our  computations  which  take  note  of  increasing 
gathering  expense  due  to  the  lengthening  of  the  Cat  Creek 
field,  produce  a  rate  of  twenty  cents  per  barrel.  This  rate 
will  become  effective  February  1,  1922,  and  continue  sub- 
ject to  our  further  order  after  analysis  of  results.  An  ap- 
propriate order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners 
of  the  State  of  Montana,  held  in  its  office  in  the  capitol  at 
Helena,  Montana,  on  the  12th  day  of  January,  1922.  com- 
mencing at  10  o'clock  A.  M.,  present  Chairman  Dennis  and 
Commissioners  Boyle  and  Ross,  in  the  matter  of  the  com- 
plaint of  the  Lewistown  Oil  and  Refining  Company,  al- 
leging unreasonable  rates  for  the  transportation  of  crude 
petroleum  from  the  Cat  Creek  Field,  to  Winnett,  in  Fergus 
County,  Montana,  and  in  the  matter  of  an  inquiry  into  the 
reasonableness  of  existing  rates  upon  the  initial  motion 
of  this  Board,  these  matters  being  before  the  Board  upon 
the  complaint  of  the  Lewistown  Oil  and  Refining  Company 
as  aforesaid,  and  upon  the  Board's  initial  motion,  and  a 
full  investigation  of  the  matters  and  things  involved  having 
been  had,  including  formal  public  hearing  at  Lewistown, 
Montana,  on  December  1st,  1921,  and  the  Board  this  day 
having  filed  of  record  its  report  containing  its  findings  and 
conclusions  herein,  which  report  is  hereby  approved  and  by 
this  reference  made  a  part  hereof,  and  now  the  Board  be- 
ing fully  advised  in  the  premises, 

IT  IS  THEREFORE  ORDERED,  that  the  existing 
rates  for  the  transportation  of  crude  petroleum  from  the 
Cat  Creek  Field,  to  Winnett,  Montana,  as  now  in  force 
in  tariffs  lawfully  filed  and  approved  by  this  Board,  and 
governing  transportation  by  the  Elk  Basin  Consolidated 
Petroleum    Company,    and    the    Montana    Independent    Pipe 
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Line  Company,  be  and  they  are,  and  each  of  them  is,  hereby 
cancelled  and  held  of  no  force  and  effect  from  and  after 
midnight  of  Tuesday,  January  31st,  1922. 

IT  IS  FURTHER  ORDERED,  that  the  lawful  rate  for 
gathering-  crude  petroleum  in  the  Cat  Creek  Field,  Montana, 
transporting  it  to  Winnett,  Montana,  and  loading  it  into 
facilities  furnished  by  the  shipper  or  consignee  at  Winnett, 
Montana,  within  the  time  fixed  by  the  standard  rules  of 
this  Board  governing  pipe-line  service,  shall  be  and  the  same 
is  hereby  fixed  for  the  Elk  Basin  Consolidated  Petroleum 
Company  and  for  the  Independent  Pipe  Line  Company,  re- 
spectively, at  20  cents  per  barrel  of  42  United  States  gal- 
lons, and  each  company  engaged  as  a  common  carrier  in 
said  field  shall  charge  said  rate  and  no  other  rate,  from 
and  after  12:01  o'clock  A.  M.,  February  1st,  1922,  until  the 
further  order  of  this  Board. 

IT  IS  FURTHER  ORDERED,  that  the  Elk  Basin  Con- 
solidated Petroleum  Company,  and  the  Montana  Independ- 
ent Pipe  Line  Company  shall  on  or  before  the.  30th  day  of 
January,  1922,  respectively,  file  with  this  Board  a  tariff  to 
be  known  as  Tariff  No.  2,  naming  a  rate  of  20  cents  per 
barrel  of  42  United  States  gallons  for  gathering  crude 
petroleum  in  the  Cat  Creek  Field,  transporting  the  same 
to  Winnett,  Montana,  and  loading  at  Winnett,  Montana,  as 
aforesaid,  and  said  tariffs  and  each  of  them  shall  be  in 
full  force  and  effect  from  and  after  12:01  o'clock  A.  M., 
February  1st,  1922,  until  the  further  order  of  this  Board- 
XT  IS  FURTHER  ORDERED,  that  the  Secretary  shall 
serve  by  mail  a  certified  copy  of  this  report  and  order  upon 
each  of  the  parties  hereto  and  that  the  same  shall  be  in 
full  force  and  effect  forthwith,  according  to  its  terms. 


IN   RE   WEIGHING    AND    REWEIGHING    RULES 

(Docket  No.  800.       Report  and  Order  No.  1331) 
Hearing,  Dec.  6th,  1921.     Decided,  January  28,  1922) 

Freight — Weighing-   and    Reweigliing  —  Rules    National    Code  — 
Montana   Traffic. 

Application  of  Montana  carriers  for  authority  to  pro- 
mulgate tariffs  containing  rules  and  regulations  governing  the 
weighing  and  reweighing  of  carload  freight  rejected  because 
(a)  of  exceptions  therein  contained  to,  and  departures  from, 
the  National  Code  (b)  of  lack  of  uniformity  among  tariffs  sub- 
mitted by  each  carrier  (c)  ambiguity  in  textual  content  and 
(d)  because  ore,  concentrates,  slimes,  coal,  coke  and  livestock 
are  excepted  from  the  operation  of  proposed  tariffs  in  the  case 
of  those  shippers  or  consignees  of  such  commodities  who 
maintain  track  scales  at  destination  points — a  discriminatory 
proposal. 
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Appearances:  C.  G.  Mills,  for  the  Western  Weighing 
and  Inspection  Bureau;  W.  H,  Merriman  for  the  Northern 
Pacific  Railway  Company  and  the  Gilmore  and  Pittsburgh 
Railroad  Company ;  Henry  Coulam  for  the  Oregon  Short 
Line  Railroad  Company;  L.  B.  Woods  for  the  Great  North- 
ern Railway  Company ;  L.  W.  Johnston  for  the  Chicago, 
Burlington  &  .  Quincy  Railroad  Company ;  D.  M.  Kelly,  W. 
P.  Coughlin,  for  the  Anaconda  Copper  Mining  Company; 
C.  W.  Adams,  E.  C.  Kretlow  for  the  American  Smelting  and 
Refining  Company ;  W.  A.  Selvidge,  for  the  Montana  De- 
velopment Association;  H.  B.  Schaefer,  E.  G.  Toomey,  for 
the  Board. 

Before  the  Board,  en  banc,   in  Helena. 

By  the  Board:  On  June  18,  1913,  the  Interstate  Com- 
merce Commission  concluded  an  inquiry  into  the  matter  of 
alleged  irregularities  and  discrepancies  in  the  weighing  of 
freight  by  carriers  subject  to  the  Act  to  Regulate  Commerce. 
This  investigation  was  instituted  January  15,  1912,  and 
covered  a  very  wide  range,  occupying  46  days  in  hearing. 
At  the  close  of  its  report,  the  Commission  said: 

"No  attempt  will  be  made  at  this  time  to  enter  upon 
any  discussion  or  to  make  any  suggestions  as  to  most  of 
the  rules  which  should  govern  the  weighing  of  freight  and 
the  correction  of  incorrect  weights.  Representative  shippers 
have  this  matter  under  consideration  with  the  carriers,  and 
it  is  expected  that  as  a  result  of  these  conferences  satis- 
factory rules  will  be  formulated.  If  not,  the  matter  will 
be  further  proceeded  with  by  the  Commission,  and  any  par- 
ticular rule  can  be  made  the  subject  of  complaint. 

"Neither  do  we  here  attempt  any  suggestion  as  to  the 
standards  under  which  track  scales  should  be  installed  and 
maintained.  This  matter  has,  since  the  beg'^ning  of  this 
investigation,  been  taken  under  advisement  by  the  Amer- 
ican Railway  Association,  and  we  are  informed  that  such 
rules  will  in  the  near  future  be  promulgated  by  that  body. 
When  formulated,  their  adoption  and  observance  is,  of 
course,  voluntary  with  the  railroads  in  the  present  state 
of  the  law.  The  purpose  of  this  report  has  been  to  point 
out  in  a  general  way  the  wrong  existing,  and  to  suggest  in 
the  same  general  way  the  remedy.  Matters  of  detail  should 
be  disposed  of  as  they  subsequently  arise."  In  Reweighing 
of  Freight  by  Carriers,  (4631)  28  I.  C.  C.  7. 

Following  this  proceeding  the  American  Railway  As- 
sociation adopted  a  code  of  uniform  rules  governing  the 
weighing  and  reweighing  of  carload  freight,  and  recom- 
mended that  it  be  made  generally  applicable  on  interstate 
traffic.  Those  rules  were  considered  and  approved  by  the 
National    Industrial    Traffic    League,    one    of    the    principal 
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parties  complainant  in  No.  4631.  Recognizing  the  great 
benefits  to  be  derived  from  uniformity  in  weighing  and  re- 
weighing  rules,  the  Interstate  Commerce  Commission,  by 
an  order  entered  on  June  9,  1914,  indorsed  "the  rules  gov- 
erning the  weighing  and  reweighing  of  carload  freight 
adopted  by  the  American  Railway  Association"  and  recom- 
mended "that  they  be  made  effective  on  interstate  trans- 
portation throughout  the  country." 

In  November  and  December,  1915,  carriers  operating  in 
Montana  made  formal  application  for  authority  to  issue  said 
rules  (or  rules  in  close  accord  therewith)  to  govern  Montana 
intrastate  traffic.  The  matter  was  set  down  for  hearing  on 
the  February  I&S  Docket  (9  Mont.  R.  R.  &  P.  S.  C.  Reports 
182)  continued  on  the  carriers'  application  to  the  March 
Docket  (9  Mont.  R.  R.  &  P.  S.  C.  Reports,  184)  and  by 
Journal  Order  of  April  27,  1916,  stricken  from  the  docket 
(9  Mont.  R.  R.  &  P.  S.  C.  Reports,  187)  without  approval 
of  the  application.  During  Federal  control  the  Oregon  Short 
Line  secured  the  adoption  of  the  code  on  Montana  intra- 
state traffic,  effective  June  25,  1918.  On  December  31, 
1919,  it  was  canceled,  but  restored  July  3,  1920,  under  Sec- 
tion 208  (a)  of  the  Transportation  Act,  and  has  since  re- 
mained in  effect. 

In  August,  1921,  the  principal  Montana  carriers  pre- 
sented a  new  application  for  our  approval  of  tariffs  con- 
taining rules  and  regulations  governing  the  weighing  and 
reweighing  of  carload  freight,  alleged  to  conform,  sub- 
stantially, to  the  "National  Code,"  but  which  excepted 
ore,  concentrates,  slimes,  coal,  coke,  livestock  and  traffic 
handled  in  switching  service.  The  December  hearing  re- 
sulted. 

Present  Practise. 

At  the  present  time  there  is  little  or  no  uniformity  in 
the  matter  of  weighing  or  reweighing  carload  freight  in  this 
state,  comparing  the  rules  of  the  various  lines,  or  for  that 
matter  viewing  the  actual  practise  on  any  given  line.  The 
Western  Weighing  and  Inspection  Bureau,  a  bureau  organ- 
ization of  the  carriers  of  which  all  Montana  carriers,  save 
the  Butte,  Anaconda  &  Pacific  Railway  Company,  are  mem- 
bers, has  general  jurisdiction  over  members'  track  scales 
and  weighmasters.  But  the  District  Superintendent  testi- 
fies that  carriers  "have  some  exceptions  and  rules  of  their 
own"  in  their  respective  tariffs  which  do  not  harmonize 
with  the  bureau's  rules.  There  is  not  in  force,  however,  on 
any  Montana  line,  a  standard  weighing  tariff  of  general 
application  or  like  rules  and  regulations  for  weighing  ap- 
proved by  this  Board.  General  instructions  for  weighing 
are  found  in  a  book  of  rules,  issued  by  the  general  auditor  of 
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the  particular  line,  but  these  rules  are  not  filed  with  thi? 
Board,  or  with  the  Interstate  Commerce  Commission.  Re- 
weighing  seems  now  to  be  performed,  when  it  is  done  at  all, 
upon  request  of  a  consignee  and  generally  without  charge. 
Carriers'  representatives  testify,  however,  that  the  carriers 
have  been,  in  some  instances,  "charging  on  a  five-mile 
basis,"  that  is,  in  the  absence  of  a  specific  tariff  provision 
governing  weighing  the  class  or  commodity  rate  for  the 
minimum  distance  of  five  miles,  is  applied,  in  each  direction, 
or  if  the  movement  to  the  scale  involves  a  longer  distance 
than  five  miles  the  next  appropriate  distance  rate  governs, 
or  in  some  instances,  it  is  said  a  double  switching  charge 
is  assessed  for  the  reweigh.  It  is  further  asserted  by  the 
carriers  that,  at  present,  if  there  is  evidence  that  a  short- 
age exists,  the  car  will  be  weighed  on  such  showing  at  the 
consignee's  request.  If  a  shortage  is  established  there  is 
no  charge. 

Our  independent  investigation  convinces  us  that  the 
carriers,  rarely,  if  ever,  make  a  charge  for  weighing  or 
reweighing  on  the  basis  suggested.  We  have  no  record, 
nor  have  shippers  informed  us,  of  charges  for  weighing  or 
reweighing  assessed  by  application  of  the  tariff  items  men- 
tioned. Certainly  we  know  of  no  justification  for  applying 
these  items  to  weighing  or  reweighing  service. 

Northern  Pacific  Tariff  No.  578-G,  effective  June  5, 
1921,  by  Rule  No.  10  provides: 

"Weighing  cars,  loaded  or  empty,  at  Butte,  Mont.  The 
following  charges  will  be  made  (in  addition  to  regular 
switching  rate)  for  weighing  cars,  loaded  or  empty,  where 
the  Northern  Pacific  Ry.  receives  only  a  switching  charge. 

"When  weighed  on  scales  owned  or  controlled  by  in- 
dustries  $2.00  per  car 

"When  weighed  on  scales  owned  or  controlled  bv  the 
Nor.  Pac.   Ry ..$4.00   per   car." 

And  Supplement  No.  5  to  Northern  Pacific  Tariff  No. 
2984-C,  effective  August  22,  1921,  by  rule  12-A  contains 
an  identical  item  for  weighing  cars,  loaded  or  empty  at 
Helena,  Montana.  Both  of  these  items  are  contained  in  local 
freight  tariffs  naming  switching  charges  on  carload  freight. 
The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company's  G. 
F.  D.  No.  11606-D,  a  local  and  proportional  freight  tariff 
naming  switching  charges  applying  at  stations  on  that  line 
west  of  and  including  Mobridge,  South  Dakota,  effective 
September  25,  1921,  provides  by  Rule  No.  40: 

"Rates  named  in  tariff,  and  as  supplemented,  are  for 
switching  service  only.  When  cars  are  weighed  by  C.  M. 
&  St.  P.  Ry.  upon  request  of  consignor  or  consignee,  an 
additional  charge  of  $4.00  will  be  made,  except  that  on 
Washington  intrastate  traffic  the  charge  will  be  $6.50." 
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We  construe  the  rule  as  applicable  only  to  weighing 
of  cars  in  switching  service.  The  Butte,  Anaconda  &  Pa- 
cific Railway  Company's  No.  45,  a  local  switching  tariff 
showing  charges  for  switching  carload  freight  at  stations 
in  Montana,  effective  January  1,  1921,  by  Item  No.  6,  pro- 
vides : 

"Where  carloads  moving  at  a  flat  rate  are  weighed  at 
request  of  either  Consignee  or  Consignor  an  additional 
charge  of  63  cents  per  car  will  be  made  to  cover  cost  of 
weighing." 

These  are  the  only  tariffs  in  our  files  touching  upon 
the  subject,  and,  as  apparent,  they  are  of  specific  isolated 
application.  Notwithstanding  the  present  lack  of  a  standard 
or  more  or  less  definite  practise  on  the  subject  which  is 
made  manifest  by  the  foregoing  recital,  this  Board  has  had 
very  few  complaints  in  the  matter  of  weighing  or  reweigh- 
ing  carload  freight.  Indeed  it  can  confidently  be  said  that 
no  subject  of  transportation  has  caused  us  less  concern. 

Proposed  Rules. 

We  are  impressed  with  the  necessity,  however,  of  gener- 
ally accepted  clearly  stated,  and  strictly  uniform  rules  on  the 
subject.  But,  in  our  opinion,  the  proposed  tariffs  do  not 
meet  the  necessities  of.  the  case,  for  the  following  reasons: 

1.  Each  of  the  tariffs  proffered  contains  exceptions  to 
and  departures  from  the  National  Code,  so  called,  which 
are  not  now  satisfactorily  explained,  and  which  make  for 
different  treatment  of  intra  and  inter-state  traffic.  These 
differences  are  obvious  on  comparison  of  the  respective 
texts. 

2.  Each  of  the  carriers'  proposed  tariffs  (speaking 
now  of  the  proof  sheets)  differs  in  phraseology,  arrangement, 
and  in  effect  from,  all  and  singular  the  tariffs  proposed  by 
the  other  carriers,  thus  making  impossible  the  desired  uni- 
formity within  the  state.  These  differences  are  plainly 
apparent  on  textual  comparison  of  the  tariffs,  and  need  not 
be  pointed  out  here. 

3.  There  is  some  ambiguity  in  the  respective  tariffs, 
for  example.  Section  B,  Rule  3  of  the  Northern  Pacific's 
proposed  tariff  reads:  "cars  must  be  weighed  at  rest;  free 
and  uncoupled  at  each  end,"  while  Section  C  of  Rule  8  reads 
"In  deciding  between  weights  obtained  on  track  scales  as 
to  which  is  the  more  correct,  all  of  the  conditions  under 
which  the  several  weighings  were  done  must  be  taken  into 
consideration,  including  the  class  of  scale,  condition,  how 
recently  tested,  the  manner  of  weighing,  whether  car  was 
at  rest  or  in  motion,  coupled  or  uncoupled,  actual  or  stenciled 
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tare  used,  the  time  of  weighing,  weather  conditions  and  the 
reliabihty  of  the  weigher,  giving  precedence  to  that  weight 
obtained  under  the  best  conditions." 

It  is  the  intention  of  the  first  rule,  it  would  seem,  to 
express  an  absolute  condition  for  ascertaining  weights.  Yet 
the  latter  rule  seems  to  admit  that  departures  may  law- 
fully be,  and  are,  made  from  the  former.  If  the  first  rule 
is  absolute  any  violation  thereof  would  ipso  facto  disqualify 
the  weight,  and  there  could  not  be  any  comparison  of  a 
weight  ascertained  in  violation  of  the  first  rule  for  any 
purpose. 

4.  The  provisions  of  the  offered  tariffs  do  not  apply 
on  ore,  concentrates,  slimes,  coal,  coke,  livestock  or  on  any 
traffic  handled  in  switching  service.  The  first  five  com- 
modities are  excepted  from  the  tariff,  because  they  are  for 
the  most  part,  as  the  carrier's  witness  testifies,  "consigned 
to  the  smelters  where  scales  are  maintained  jointly  generally 
by  the  carrier  and  the  consignee."  While  this  exception 
doubtless  is  made  in  response  to  the  convenience  of  large 
shippers,  and  the  present  satisfactory  system  of  weighing 
at  destination  where  such  shippers  maintain  track  scales, 
to  our  minds  it  works  an  unjust  discrimination.  In  words 
it  applies  to  all  shippers  of  the  commodities  named,  in  fact 
it  provides  destination  weights  only  for  those  consignees 
or  shippers  of  the  named  commodities  in  cases  where  track 
scales  are  maintained  at  destination  points.  In  other  cases 
weights  at  point  of  origin,  or  weight  estimates  must  govern. 
Again,  what  particular  reason  can  be  suggested  in  justifica- 
tion of  excepting  ore,  for  instance,  if  a  large  grain  purchaser 
maintains  track  scales  at  a  destination  point,  mill,  elevator, 
etc.,  whereat  destination  weights  can  be  satisfactorily  ob- 
tained? The  exception  is  offered  as  the  price  of  the  tariffs' 
approval;  it  serves  as  a  compelling  reason  for  rejection  of 
the  tariff. 

The  record  presents  a  vigorous  difference  of  opinion,  on 
principle,  as  to  the  propriety  of  weighing  at  point  of  origin 
as  against  weighing  at  point  of  destination  for  the  purpose 
of  assessing  charges,  a  subject  of  great  difficulty,  and  as  to 
the  fairness  of  the  one  per  cent  tolerance  proposed,  but  in 
view  of  the  four  persuasive  objections  already  noted,  we 
find  no  occasion  to  exploit  the  field  further.  Uniformity  is 
assigned  as  the  inducement  for  our  approval  of  the  weighing 
tariffs.  The  record  exhibits  that  approval  would  create  a 
multiplicity  of  variations,  some  positively  discriminatory, 
others  unnecessary.  Consequently  the  cause  fails.  An  ap- 
propriate order  will  be  entered. 
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ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners 
of  the  State  of  Montana,  held  in  its  office  in  the  capitol  at 
Helena,  Montana,  on  the  28th  day  of  January,  1922,  com- 
mencing at  10  o'clock,  A.  M.,  present  Chairman  Dennis  and 
Commissioners  Boyle  and  Ross,  in  the  matter  of  the  separate 
applications  of  the  Northern  Pacific  Railway  Company,  the 
Great  Northern  Railway  Company,  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  and  the  Chicago,  Burlington 
&  Quincy  Railroad  Company,  for  an  order  of  this  Board  ap- 
proving tariffs  proposed  by  each  carrier,  respectively,  to 
govern  weighing  and  reweighing  carload  freight  in  intra- 
state traffic  within  the  State  of  Montana,  these  applications 
and  each  of  them  being  accompanied  by  proposed  tariffs, 
and  being  before  the  Board  upon  the  application  of  each 
carrier  for  itself,  and  a  full  investigation  of  the  matters 
and  things  involved  having  been  had  including  formal  public 
hearing  at  Helena,  Montana,  on  December  6th,  1921,  and 
the  Board  this  day  having  filed  of  record  its  report  con- 
taining its  findings  and  conclusions  therein,  which  report 
is  hereby  approved  and  by  this  reference  made  a  part  here- 
of, and  now  the  Board  being  fully  advised  in  the  premises, 

IT  IS  THEREFORE  ORDERED,  that  said  appHcation 
be,  and  each  of  them  is,  hereby  denied. 

IT  IS  FURTHER  ORDERED,  that  said  carriers  and 
each  of  them  shall  forthwith  cease  and  desist  from  making, 
demanding,  charging,  or  collecting  any  sum  or  amount  for 
weighing  or  reweighing  carload  freight  in  intrastate  traffic, 
within  the  State  of  Montana,  save  and  except  as  such 
charges  are  specifically  authorized  in  tariffs  naming  the 
same,  or  containing  rules  and  regulations  producing  the 
same,  now  or  hereafter  on  file  with,  and  duly  approved  by 
this  Board. 

IT  IS  FURTHER  ORDERED,  that  the  Secretary  shall 
serve  by  mail  a  certified  copy  of  this  report  and  order  upon 
each  of  the  parties  hereto,  and  that  the  same  shall  be  in 
full  force  and  effect  forthwith  according  to  its  terms. 
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CHICAGO,   MILWAUKEE   &   ST.   PAUL   RAILWAY 

COMPANY, 

vs. 

BOARD  OF  COUNTY  COMMISSIONERS,  MEAGHER 

COUNTY,  MONTANA. 

(Docket  No.  799.     Report  and  Order  No.  1332) 
(Hearing,  Dec.  3,  1921.    Decided,  Feb.  4,  1922) 

Grade  Crossiiiffs— Sees.  C()25.G()37  H.  C.  M.  1921— Appeal- 
Proceedings  on  Appeal — Notice — Issues. 

1.  Wliilo  the  grade  crossing  statute,  Sees.  6625-6637  R.  C. 
M.  1921,  provides  for  an  appeal  by  the  carrier  from  an  order 
of  a  board  of  county  commissioners  requiring  the  carrier  to 
construct  a  grade  crossing  outside  of  the  limits  of  incorporated 
cities  and  towns,  the  proceeding  before  this  board  is,  in  sub- 
stance, a  de  novo  proceeding.  The  notice  of  appeal  merely 
invokes  jurisdiction  and  does  not  limit  the  scope  of  examina- 
tion. 

Grade   Crossings — Cost — Power  of  States 

2.  The  state  has  a  constitutional  right  to  insist  on  safe 
grade  crossings  irrespective  of  cost  to  the  carriers.  Streets 
and  highv^^ays  always  are  the  necessity  of  the  whole  public, 
and  being  places  to  which  the  public  is  invited  and  that  it 
necessarily  frequents,  the  state,  from  which  the  railroads  de- 
rive their  right  to  occupy  the  land  may  insist  that  highways 
shall  not  be  made  dangerous  to  the  public,  whatever  may  be 
the  cost  to  the  railroads  of  lessening  danger. 

Grade  Crossings — Present — Proposed — Comparative  Advantages. 

3.  The  Board  of  Railroad  Commissioners  will  not  order 
the  construction  of  a  new  grade  crossing  at  a  different  point 
on  the  right-of-way  in  lieu  of  an  existing  grade  crossing  simply 
to  shorten  the  line  of  travel,  where  the  proposed  crossing  would 
involve  foot  and  vehicle  traffic  in  greater  hazards  than  obtain 
at   the   existing    crossing. 

Appeal  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  from  an  order  of  the  Board  of  County  Commis- 
sioners of  Meagher  County,  Montana,  requiring  the  con- 
struction of  a  grade  crossing  in  Ringling,  Montana;  order 
annulled  and  set  aside. 

Appearances:  Charles  Tyman  and  C.  A.  Linn  for  the 
Plaintiff;  C.  A.  Linn  for  Anderson  Brothers  Company  and 
Ringling  State  Bank;  Murphy  &  Whitlock,  by  Mr.  J.  H. 
Toole,  for  the  Defendant;  E.  G.  Toomey,  Counsel,  for  the 
Board. 

Before:     The  Board,  en  banc,  at  Ringling. 

By  the  Board:  This  is  a  proceeding  under  Chapter 
148,  Laws  1919,  sections  6625-6637,  Revised  Codes,  1921. 
On  October  20,  1921,  the  Board  of  County  Commissioners 
of  Meagher  County,  Montana,  made  and  entered  the  follow- 
ing order: 
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"A  Petition  having  been  filed  with  the  Clerk  of  Meagher 
County,  Montana,  petitioning  the  Board  of  County  Com- 
missioners to  take  the  proper  steps  to  have  a  crossing  con- 
structed over  the  main  line  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railroad  at  Ringling,  Montana,  at  a  point  on  said 
main  line,  where  Main  Street  of  the  Milwaukee  Land  Com- 
pany's Townsite  if  projected  would  intersect  the  said  main 
line  of  said  railroad  and  connect  with  Anderson  Boulevard 
of  the  Hall  Addition  to  Ringling,  and 

"WHEREAS,  In  any  unincorporated  community  or- 
dinarily known  as  a  village  or  town  where  the  public  neces- 
sity and  convenience  require  a  railroad  crossing  at  the  in- 
tersection of  the  railroad  with  any  street  or  highway, 
whether  lawfully  established  or  otherwise,  which  is  com- 
monly used  by  the  public,  the  Board  of  County  Commis- 
sioners of  the  county  may  order  the  construction  and  main- 
tenance of  such  railroad  crossing,  and  upon  such  order  be- 
coming final  and  effective,  it  shall  be  the  duty  of  the  rail- 
road company  to  construct  and  maintain  in  proper  condi- 
tion, a  good  and  safe  crossing, 

''NOW  THEREFORE,  The  Board  of  County  Commis- 
sioners of  Meagher  County,  Montana,  believing  that  the 
public  necessity  and  convenience  require  a  crossing  at  a 
point  above  described,  hereby  orders  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  to  construct  a  crossing  for 
vehicular  traffic  at  the  point  on  said  main  line  of  said 
railroad  herein  designated." 

Following  service  of  such  order  upon  the  rail  carrier, 
and  this  Board  in  accord  with  the  provisions  of  Section  3 
of  the  Act,  the  carrier  filed  the  statutory  notice  of  appeal 
(Section  6)  with  this  Board  on  October  31,  1921.  This 
notice  alleges  the  order  of  the  County  Board  to  be  unreason- 
able and  unjust  for  the  following  reasons: 

"(a)  That  there  is  now  a  highway  crossing  on  the 
main  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  approximately  three  hundred  feet  west  (east?)  of 
the  proposed  crossing,  which  present  crossing  is  adequate 
and  convenient  to  serve  the  requirements  of  the  traveling 
public. 

"(b)  That  the  proposed  crossing  would  be  extremely 
hazardous  and  dangerous  and  more  dangerous  than  the 
present  crossing  in  that  the  view  of  persons  using  the  pro- 
posed crossing  would  be  so  obstructed  that  approaching 
trains  could  not  be  seen  or  heard. 

"(c)  That  the  proposed  crossing  would  greatly  inter- 
fere with  the  switching  of  trains  and  cars  on  the  right  of 
way  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
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"(d)  That  an  unnecessary  burden  of  expense  would 
necessarily  be  incurred  by  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  in  the  construction  of  the  proposed 
railroad  crossing  at  a  time  when  the  general  financial  con- 
dition of  the  said  company  does  not  warrant  the  expenditure 
of  funds  other  than  those  essential  for  the  successful  opera- 
tion of  its  railw^ay  lines. 

"(e)  That  there  is  no  legal  authority  to  cause  the  in- 
stallation of  said  crossing," 

While  the  statute  in  form  provides  procedure  which 
makes  this  Board,  seemingly,  an  appellate  tribunal  in  cases 
of  this  kind,  the  hearing  before  us  is,  in  substance,  a  de  novo 
proceeding.  We  are  not  confined  to  a  review  of  the  record 
made  below,  (generally  a  petition  and  findings  and  order 
thereon)  with  a  view  to  ascertaining  whether  there  is  suf- 
ficient evidence  to  support  the  Board's  order,  but  must  "hold 
a  hearing  for  the  purpose  of  determining  whether  or  not 
the  construction  of  such  crossing  should  reasonably  be  re- 
quired" and  "all  interested  parties  shall  be  given  reasonable 
notice  and  opportunity  to  be  heard."  Manifestly  we  pro- 
ceed originally,  the  notice  required  by  Section  6  serving 
merely  to  invoke  jurisdiction  and  not  to  limit  the  scope  of 
examination. 

Ringling  is  an  unincorporated  community  in  the  south- 
western part  of  Meagher  County  and  is  the  junction  point 
of  the  main  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company,  and  the  main  line  of  the  White  Sulphur 
Springs  and  Yellowstone  Park  Railway  Company.  It  con- 
tains about  165  inhabitants.  The  Milwaukee  runs  south.  64° 
01'  west,  through  the  townsite  and  additions  now  existing  on 
the  Ni/o  of  the  NE14  of  the  NEI/4.,  Section  23  Township  6 
North,  Range  7  East  of  the  Principal  Meridan,  Montana. 
The  community  is  the  direct  result  of  the  railroad's  presence. 
Indeed  it  clearly  appears  that  the  railroad  was  constructed 
across  the  open  prairie  where  the  town  now  stands,  and  at 
the  time  the  rails  were  laid  there  was  no  town  or  hamlet 
at  the  point  where  Ringling  is  located.  Witnesses  for  the 
county  board  testify  that  none  of  the  county  highways  now 
involved  in  this  case  traversed  the  area  covered  by  the 
present  townsite  when  the  road  was  built.  It  appears  that 
the  right  of  way  was  obtained  from  private  corporations, 
the  Foster  Ranch  Company  or  the  Foster  Sheep  Company. 
The  record  bears  out  the  carrier's  claim  that  it  was  the 
"first  comer",  i.  e.,  the  first  highway  over  the  locus  in  ques- 
tion. While  priority  of  being  between  highways  is  not  of 
itself  determinative  of  these  cases  the  alteration  of  a  cross- 
ing relationship,  if  found  unsatisfactory,  is  most  frequently 
charged  to  that  agency  chiefly  responsible  for  its  existence. 
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The  orig-inal  townsite  was  platted  south  of  the  track  in  the 
form  of  a  rectangle  about  1300  by  800  feet,  the  principal 
streets  therein  running  north  and  south  with  the  compass, 
their  traverses  east  and  west,  the  northermost  of  these 
latter,  "Railroad  Avenue",  continuing  parallel  with  the  rail- 
road until  the  White  Sulphur  Springs  Highway  is  reached. 
Consequently  on  the  establishment  of  the  town,  the  junction, 
and  the  influx  of  settlers  with  the  Milwaukee,  the  com- 
munity became  a  trading  point  for  the  neighboring  territory 
and  the  main  highways  sought  it  out,  the  one  running  north 
and  south,  White  Sulphur  Springs,  the  county  seat  of 
Meagher  County,  being  its  northern  terminus,  and  the  other 
west,  to  Townsend  and  Helena.  The  latter  road,  commonly 
called  the  "Electric  Highway"  joins  the  White  Sulphur 
Springs  road  about  a  hundred  feet  north  of  the  Ringling 
rail  crossing,  so  that  there  is  but  one  existing  rail  crossing 
to  deal  with.  The  case,  as  made  up,  presents  the  opposing 
merits  of  two  crossings,  that  existent  and  that  proposed. 

Present  Crossing. 

The  present  crossing,  which  as  noted,  serves  all  traffic 
entering  Ringling  over  the  main  thoroughfares,  is  located 
approximately  200  feet  east  of  the  Ringling  depot.  It  passes 
over  the  main  line  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  and  the  main  line  of  the  White  Sulphur 
Springs  and  Yellowstone  Park  Railway  Company.  A  fill 
approximately  twenty-four  feet  wide  slopes  away  from  the 
rails,  its  maximum  height  on  the  north  being  about  four 
feet,  and  on  the  south  somewhat  less.  The  testimony  es- 
tablishes the  fact  that  a  vehicle  or  pedestrian  approaching 
the  present  crossing  from  the  north  going  south  has  a  clear 
view  to  the  east  from  a  point  one  hundred  feet  north  of  the 
track,  of  about  a  mile,  and  to  the  west  about  sixty  rods,  the 
westerly  vision  being  obstructed  by  buildings  located  at 
intervals  on  the  right  of  way,  none  nearer  the  crossing 
than  three  hundred  feet.  As  a  pedestrian  or  vehicle  moves 
from  the  south  to  the  north,  approaching  the  present  cros- 
sing, clear  vision  in  an  easterly  direction  is  afforded  for  a 
distance  limited  only  by  the  eye-sight  of  the  traveler,  and 
in  a  westerly  direction  as  far  west  as  the  depot,  approxi- 
mately two  hundred  feet.  Save  for  the  depot,  vision  in  the 
latter  case  is  clear  for  about  a  thousand  feet  west.  There 
is  no  complaint  in  the  record  as  to  the  physical  inadequacy 
of  the  present  crossing  proper,  or  that  a  view  of  the  tracks 
is  seriously  obstructed  in  either  direction  therefrom.  In 
this  connection  it  is  to  be  remembered  that  both  the  Electric 
Highway  and  Railroad  Avenue  (with  its  projection  to  the 
White  Sulphur  Springs  road)  parallel  the  railroad  at  a 
distance  of  approximately  one  hundred  feet  north  and  south, 
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respectively,  for  not  less  than  five  hundred  feet,  and  this 
circumstance  puts  the  traveler  on  notice  as  to  the  proximity 
of  tracks  and  trains  before  he  turns  to  cross  the  tracks  at 
all.  Eastbound  trains,  passenger  and  freight,  almost  always 
leave  the  crossing  clear.  Westbound  trains  may  extend  over 
the  crossing,  depending  on  their  length,  but  effort  is  made 
to  clear  the  crossing  when  passenger  trains  stop.  The  real 
objections  to  the  present  crossing  are  two,  (1)  that  inasmuch 
as  it  lies  east  of  the  main  business  section  of  the  town 
farmers  who  trade  in  Ringling  are  required  to  drive  "around 
the  loop",  a  distance  of  from  700  to  1200  feet  from  the 
business  section  north  of  the  track  to  Main  Street  south  of 
the  track,  or  vice  versa,  whereas  the  proposed  crossing  would 
make  the  distance  from  the  corner  of  Main  Street  and  Rail- 
road Avenue  to  the  center  of  the  north  side  section  about 
250  feet,  and  (2)  flowing  from  the  first  objection,  that 
the  circumstance  mentioned  makes  for  a  divided  community, 
tends  to  prefer  one  side  of  the  town  over  the  other  as  the 
trader  comes  from  the  north  or  south  and  in  consequence 
promotes  animosity.  The  poor  condition  of  the  loop  high- 
way as  to  grades,  soil,  drainage  and  maintenance  is  stressed 
by  petitioners. 

Proposed  Crossing. 
The  proposed  crossing  would  be  located  about  200  feet 
west  of  the  present  depot  where  Main  Street,  if  projected,  , 
would  intersect  the  main  line  of  the  rail  carrier,  and  lie 
across  the  tracks  at  an  angle  of  about  60  degrees.  If  the 
crossing  were  constructed  at  right  angles  to  the  track  it 
would  be  necessary  to  remove  a  warehouse  just  north  of  the 
tracks.  This  crossing  would  intersect  the  Ringling  yards 
at  the  point  of  greatest  traffic  density ;  both  with  respect 
to  freight  and  passenger  traffic,  passing  as  it  does,  over 
the  main  line,  switch  track,  and  industry  track  of  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company.  As  one 
would  move  across  the  proposed  way  from  south  to  north, 
the  depot  would  obstruct  the  sight  to  the  east  in  much  the 
same  manner  as  the  depot  obstructs  the  vision  to  the  west 
from  the  present  crossing,  lying,  as  it  does,  about  half  way 
between  the  two  sites.  Looking  west  from  the  proposed 
crossing  the  vision  is  fairly  clear,  in  the  absence  of  cars 
standing  on  the  passing  track.  A  traveler  making  the  op- 
'posite  movement,  from  north  to  south  would  not  be  afforded 
any  satisfactory  sight  to  the  west  (involving  eastbound 
trains)  because  of  the  structures  that  are  erected,  at  in- 
tervals— commencing  at  the  crossing — for  approximately 
five  hundred  feet,  on  the  north  side  of  the  tracks.  The 
vision  to  the  east  for  this  latter  traveler  would  be  fairly 
clear  in  the  absence  of  cars  or  trains  standing  on  the  tracks 


BOARD    OF     RAILROAD    COMMISSIONERS  33 

west  of  the  proposed  crossing.  At  present  passenger  trains 
of  the  White  Sulphur  Springs  hne  stand,  between  arrival 
and  departure  (now  about  two  hours  daily)  just  east  of  the 
crossing.  The  grade  of  necessary  approaches  would  be  ap- 
proximately the  same  as  the  present  crossing. 

The  foregoing  exhibits,  in  brief,  the  salient  physical 
features  of  the  opposing  ways.  We  are  not  required  in 
these  crossing  cases,  as  a  matter  of  law,  to  pry  into  the 
question  of  costs,  though  the  record  contains  considerable 
testimony  on  the  point  and  gives  the  carrier  some  concern 
particularly  since  it  asserts  a  reasonable  necessity  for  mov- 
ing the  present  depot  were  the  crossing  to  be  installed.  The 
state  has  a  constitutional  right  to  insist  on  safe  grade  cross- 
ings irrespective  of  cost  to  the  carriers.  The  Supreme  Court 
of  the  United  States  has  made  this  plain.  In  Erie  R.  Co. 
V.  Board  of  Public  Utility  Commissioners,  41  Sup.  Ct.  Rep. 
169,  P.  U.  R.  1921-C,  143,  decided  January  3,  1921,  the  car- 
rier complained  of  an  order  of  the  New  Jersey  Commis- 
sioners which  made  necessary  an  expenditure  of  over  $2,- 
000,000  in  the  construction  of  fourteen  subways  and  one 
overhead  crossing,  arguing  that  it  had  not  more  than 
$100,000  available,  and  that  to  cast  the  burden  of  the  im- 
provement (save  10  per  cent)  upon  the  carrier  deprived  it 
of  its  property  without  due  process  of  law.  The  court 
answered  that  the  Erie  company  "might  have  been  charged 
with  the  whole  expense",  and  clarified  the  applicable  law 
in  these  words: 

''Grade  crossings  call  for  a  necessary  adjustment  of 
two  conflicting  interests — that  of  the  public  using  the 
streets,  and  that  of  the  railroads  and  the  public  using  them. 
Generally  the  streets  represent  the  more  important  interests 
of  the  two.  There  can  be  no  doubt  that  they  did  when 
these  railroads  were  laid  out,  or  that  the  advent  of  auto- 
m_obiles  has  given  them  an  additional  claim  to  consideration. 
They  always  are  the  necessity  of  the  whole  public,  which 
the  railroads,  vital  as  they  are,  hardly  can  be  called  to  the 
same  extent.  Being  places  to  which  the  public  is  invited, 
and  that  it  necessarily  frequents,  the  state,  in  the  care  of 
which  this  interest  is  and  from  which,  ultimately,  the  rail- 
roads derive  their  right  to  occupy  the  land,  has  a  constitu- 
tional right  to  insist  that  they  shall  not  be  made  dangerous 
to  the  public,  whatever  may  be  the  cost  to  the  parties  in- 
troducing the  danger.  That  is  one  of  the  most  obvious 
cases  of  the  police  power;  or,  to  put  the  same  proposition  in 
another  form  the  authority  of  the  railroads  to  project  their 
moving  masses  across  thoroughfares  must  be  taken  to  be 
subject  to  the  imphed  limitation  that  it  may  be  cut  down 
whenever  and  so  far  as  the  safety  of  the  public  requires. 
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It  is  said  that  if  the  same  requirements  were  made  for  the 
other  grade  crossings  of  the  road,  it  would  soon  be  bank- 
rupt. That  the  states  might  be  so  foolish  as  to  kill  a  goose 
that  lays  golden  eggs  for  them  has  no  bearing  on  their 
constitutional  rights.  If  it  reasonably  can  be  said  that 
safety  requires  the  change,  it  is  for  them  to  say  whether 
they  will  insist  upon  it,  and  neither  prospective  bankruptcy 
nor  engagement  in  interstate  commerce  can  take  away  this 
fundamental  right  of  the  sovereign  of  the  soil.  Denver  & 
R.  G.  R.  Co.  V.  Denver,  250  U.  S.  241,  246,  63  L.  ed.  958, 
962,  39  Sup.  Ct.  Rep.  450.  To  engage  in  interstate  com- 
merce the  railroad  must  get  on  to  the  land;  and,  to  get  on 
to  it,  must  comply  with  the  conditions  imposed  by  the  state 
for  the  safety  of  its  citizens.  Contracts  made  by  the  road 
are  made  subject  to  the  possible  exercise  of  the  sovereign 
right.  Denver  &  R.  G.  R.  Co.  vs.  Denver,  250  U.  S.  241,  244, 
63  L.  ed.  958,  961,  39  Sup.  Ct.  Rep.  450;  Union  Dry  Goods 
Co.  V.  Georgia  Public  Service  Corp.  248  U.  S.  372,  63  L.  ed. 
309,  9  A.  L.  R.  1420,  P.  U.  R.  1919-C,  60,  39  Sup.  Ct.  Rep. 
117;  Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  S.  467,  55  L. 
ed.  297,  34  L.  R.  A.  (N.S.)  671,  31  Sup.  Ct.  Rep.  265;  North- 
ern P.  R.  Co.  v.  Minnesota,  208  U.  S.  583,  52  L.  ed.  630,  28 
Sup.  Ct.  Rep.  341;  Manigault  v.  Springs,  199  U.  S.  473, 
480,  50  L.  ed.  274,  278,  26  Sup.  Ct.  Rep.  127.  If  the  burdens 
imposed  are  so  great  that  the  road  cannot  be  run  at  a 
profit,  it  can  stop,  whatever  the  misfortunes  the  stopping 
may  produce.  Brooks-Scanlon  Co.  v.  Railroad  Commission, 
251  U.  S.  396,  64  L.  ed.  323,  P.  U.  R.  1920-C,  579,  40  Sup. 
Ct.  Rep.  183.  Intelligent  self-interest  should  lead  to  a  care- 
ful consideration  of  what  the  road  is  able  to  do  without 
ruin,  but  this  is  not  a  constitutional  duty.  In  the  opinion 
of  the  courts  below  the  evidence  justified  the  conclusion 
of  the  Board  that  the  expense  would  not  be  ruinous.  Many 
details  as  to  the  particular  situation  of  this  road  are  dis- 
posed of  without  the  need  of  further  mentioned  by  what 
we  have  said  thus  far." 

Notwithstanding  the  state's  undoubted  right  to  inflict 
heavy  pecuniary  burdens  on  the  carrier  in  order  to  realize 
safe  rail  crossings,  we  would  be  loathe  to  ignore  considera- 
tions of  cost  in  a  proper  case,  but  here  we  find  no  necessity 
for  going  into  them. 

In  the  view  we  take,  petitioner's  case  fails  because  the 
crossing  proposed  would  involve  foot  and  vehicle  traffic  in 
greater  hazards  than  now  exist  at  the  present  crossing,  nor 
are  these  overcome  by  alleged  advantages  in  making  reduc- 
tions of  from  500  to  1000  feet  in  the  "loop"  movement.  One 
of  the  county  commissioners  testifies  that  the  proposed 
crossing  would  not  "be  any  more  hazardous  than  the  present 
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crossing,  after  the  warehouse  is  moved".  Certainly  this  is 
the  most  favorable  view  that  can  possibly  be  taken,  and,  we 
think,  overlooks  obtrusive  difficulties.  But,  assuming  the 
position  to  be  true,  why  should  a  change  be  effected  unless 
positive  improvement  is  realized  in  the  construction  of  the 
crossing  proper?  No  reason  suggests  itself,  nor  does  the 
record  present  one.  On  the  contrary,  the  record  affirma- 
tively shows  that  the  proposed  crossing  would  introduce 
these  hazards  which  do  not  now  attend  the  present  crossing: 
(1)  Intersection  of  the  area  of  greatest  traffic  density,  (2) 
I>resence  of  an  additional  track  to  cross,  (3)  intersection  of 
switching  tracks  and  switching  area,  (4)  presence  of  spot- 
ted cars  immediately  west  thereof  as  a  constant  practice, 
and,  intermittently,  immediately  east  thereof,  (5)  necessity 
for  cutting  trains  to  accommodate  crossing  users  with  con- 
stant delay  in  connecting  and  making  prescribed  air  tests, 
(6)  an  alrnost  completely  and  permanently  obstructed  view 
to  the  west  for  a  traveler  crossing  from  north  to  south, 
whether  approaching  from  the  White  Sulphur  Springs  road 
or  the  Electric  Highway  and  (7)  without  removal  of  the 
warehouse,  a  diagonal  crossing  making  it  necessary  for  the 
traveler  to  cover  more  distance  and  consume  greater  time 
when  directly  upon  the  rails.  Inconvenience  of  traveling 
from  500  to  1000  feet  further  in  order  to  pass  over  the 
existing  crossing  is  altogether  overcome  by  the  greater 
safety  which  the  loop  movement  affords.  The  use  of  a 
little  more  time  is  as  nothing  to  the  reduction  of  hazard  to 
life  and  limb.  That  the  "loop"  highway  is  in  poor  condi- 
tion, improperly  graded  and  drained  is  not  the  rail  carrier's 
fault.  Clearly  it  is  the  duty  of  the  Meagher  County  Com- 
missioners to  improve  the  loop  road  as  much  as  possible, 
and  our  physical  inspection  of  that  road  shows  that  care- 
ful attention  to  it  will  result  in  marked  betterment  and  the 
elimination  of  every  objection  made  against  it. 

The  town  would  not  be  united  by  construction  of  the 
proposed  way,  nor  the  necessity  of  crossing  the  rails  with 
truck  or  wagon  loads  diminished,  i.  e.,  the  shorter  distance, 
make  for  the  elimination  of  vehicle  carriage  where  it  is 
now  essential.  Public  effort  now  is  to  eliminate  grade  cross- 
ings or  remove  them  from  areas  of  heavy  traffic.  The 
present  Ringling  crossing  is  now  in  a  zone  of  comparative 
safety,  and  the  record  fails  to  convince  for  removal  of  this 
crossing  and  substitution  of  greater  hazards.  Objections  (b) 
and  (c)  of  the  carrier's  notice  are  well  taken.  An  ap- 
propriate order  will  be  entered. 


36  MONTANA    UTILITIES    REPORTS 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners 
of  the  State  of  Montana,  held  in  its  office  in  the  Capitol  at 
Helena,  on  the  4th  day  of  February,  1922,  present  Chairman 
Dennis  and  Commissioners  Boyle  and  Ross,  in  the  matter 
of  the  appeal  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  from  an  order  of  the  Board  of  County  Commis- 
sioners of  Meagher  County,  Montana,  made  and  entered  on 
the  20th  day  of  October,  1921,  requiring  said  company  to 
construct  and  maintain  a  certain  crossing  at  grade  over  the 
rail  lines  of  the  company,  at  a  point  on  said  main  line  where 
Main  Street  of  the  city  of  Ringling,  Montana,  if  projected, 
would  intersect  the  said  lines  of  said  company  and  connect 
with  Anderson  Boulevard,  all  within  the  City  of  Ringling, 
Montana,  this  matter  being  before  the  Board  of  Railroad 
Commissioners  of  the  State  of  Montana,  upon  the  appeal  of 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  afore- 
said, and  its  complaint  against  said  order,  and  having  been 
duly  heard  and  submitted  by  all  the  parties  interested  there- 
in, and  a  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  and  the  Board  having  on  the  date 
hereof  made  and  filed  of  record  a  report  containing  its 
conclusions  therein,  which  said  report  is  hereby  approved 
and  made  a  part  hereof, 

IT  IS  THEREFORE  ORDERED,  that  the  aforesaid 
order  of  the  Board  of  County  Commissioners  of  Meagher 
County,  Montana,  be  and  the  same  is  hereby  annulled  and 
set  aside. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  of 
this  Board  shall  serve  a  certified  copy  of  this  report  and 
order  upon  each  of  the  parties  hereto,  and  that  this  order 
shall  be  in  full  force  and  effect  forthwith  upon  such  service. 


IN   RE   MONTANA   PETROLEUM   RATES. 

(Docket  No.  804.     Report  and  Order  No.   1333.) 
(Hearing,  Dec.  19,  1921.     Decided,  March  13,   1922.) 

Ilat«s — rotroleum — Petroleum    Products — Intrastate — Iiit<?rstate. 

General  inquiry  into  the  reasonableness  of  rates  obtaining 
on  petroleum  and  petroleum  products,  intrastate,  and  into 
alleged  discriminatory  rates  in  various  sections  of  Montana. 
Reduced  rates  and  joint  rates  ordered,  as  a  result  of  the  in- 
quiry, which  are  found  proper  to  secure  to  Montana  refiners 
and  producers  their  natural  advantages  of  location  and 
distance,  but  which  stop  short  of  conflict  with  rates  on  like 
commodities  in  interstate  commerce — within  the  principles 
laid  down  in  Railroad  Commission  of  Wisconsin  v.  Chicago, 
Burlington    &    Quincy    Railroad    Company,    U.    S 
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General  inquiry  into  reasonableness  of  rates  obtaining 
on  petroleum  and  petroleum  products,  intrastate,  in  Mon- 
tana.    Adjustments   ordered. 

Appearances:  J.  G.  Woodworth,  J.  G.  Morrison,  for  the 
Northern  Pacific  Railway  Company;  G.  H.  Smitton,  L,  B. 
Woods,  for  the  Great  Northern  Railway  Company;  J,  R. 
Veitch,  0.  P.  Kellogg,  H.  E.  Pierpont,  J.  N,  Davis,  for  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company;  Henry 
Coulam,  for  the  Oregon  Short  Line  Railroad  Company ;  L.  W. 
Johnston,  for  the  Chicago,  Burlington  and  Quincy  Railroad 
Campany ;  George  J.  Wiedeman,  E.  L.  Coleman  for  the  Arro 
Oil  &  Refining  Company,  the  latter  also  appearing  for  the 
Montana  Refining  Company  of  Billings  and  for  the  Billings 
Commercial  Club ;  C.  W.  Buntin,  0.  E.  Wood,  for  the  Lewis- 
town  Oil  &  Refining  Company;  P.  R.  Naylor,  for  the  Con- 
tinental Oil  Company,  P.  A.  Thompson,  for  the  Midwest 
Refining  Company;  B.  E.  Nielsen,  for  the  Mutual  Oil  Com- 
pany ;  H.  B.  Schaefer,  Rate  Expert,  E.  G.  Toomey,  Counsel, 
for  the  Board. 

Before:     The  Board,  en  banc,  in  Helena. 

By  the  Board:  This  proceeding  was  instituted  by  the 
Board  on  its  own  motion  by  an  order  entered  December  6th, 
1921,  due  to  informal  complaints  filed  by  producers  of  pe- 
troleum and  its  products  in  the  State  of  Montana.  The  pro- 
ducers, hereinafter  referred  to  as  complainants,  allege  as 
unreasonable  the  present  rates  on  petroleum  and  its  pro- 
ducts from  producing  points  to  all  points  within  the  State 
of  Montana.  We  are  asked  to  establish  reasonable  rates 
for  the  future.  Rates  are  stated  herein  in  cents  per  100 
pounds. 

The  basis  of  carload  rates  on  petroleum  and  its  pro- 
ducts, including  compounded  oils  or  greases  having  a  petrol- 
eum base,  generally  in  effect  on  Montana  intrastate  traffic 
today  for  a  single  line  haul  is  the  outgrowth  of  an  order  is- 
sued by  the  United  States  Railroad  Administration  during 
federal  control  of  railways  in  June,  1918 ;  rates  are  on  a 
distance  basis  with  some  few  exceptions. 

These  commodities  are  classified  fifth  class  in  Western 
Classification  No.  57  and  comprise  the  following: 

Belt  oil,  benzine,  crude  oil,  cordage  oil,  felt  oil,  floor 
oil,  fuel  oil,  gas  oil,  liquified  gas,  vapor  tension  at  100 
degrees  Fahrenheit,  not  exceeding  25  pounds  per  square 
inch  shipped  in  metal  drums  or  barrels,  or  in  tank  cars 
specifically  constructed  and  approved  for  this  service  by  the 
Master  Car  Builders'  Association,  gasoline  harness  oil,  leather 
oil,  miners'  oil,  miners'  oil  stock,  naptha,  naptha  distillate, 
neatsfoot  oil,  paint  oil,  putty   oil,   refined   oil   distillar^e,   re- 
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fined  oil,  burning  or  illuminating,  soap  oil,  tanners'  oil, 
tobacco  oil,  transformer  oil,  wood  oil,  or  oil,  not  otherwise 
indexed  by  name,  axle  grease,  lubricating  grease,  grease, 
not  otherwise  indexed  by  name,  lubricating  oil,  paraffine 
wax,  petrolatum  or  petrolatum  preparations,  including  cos- 
moline,  densoline,  litholine,  petroleum  jelly,  petrolina  or 
vasaline.  Petroleum  oil,  not  otherwise  indexed  by  name, 
petrolatum  and  petrolatum  preparations,  prepared  and  rep- 
resented as  a  remedy,  medicine  or  lubricant  for  the  human 
body,  will  be  rated  under  the  specification  for  medicine,  not 
otherwise  indexed  by  name. 

The  minimum  weight  applicable  on  shipments  in  pack- 
ages is  26,000  pounds,  except  on  axle  grease,  lubricating 
grease,  grease  not  otherwise  indexed  by  name,  paraffine  wax 
and  petrolatum  or  petrolatum  preparations,  which  is  30,000 
pounds  and  on  all  these  commodities  when  shipped  in  tank 
cars  the  minimum  weight  will  be  computed  on  the  full  shell 
gallonage  capacity  of  the  tank,  based  on  estimated  weight 
per  gallon  of  6.6  pounds,  except  that  on  crude,  fuel  or  gas 
oil  an  estimated  weight  of  7.4  pounds  per  gallon  will  govern. 

Road  oil  and  wax  tailings  are  classified  as  Class  D  and 
when  shipped  in  barrels  the  minimum  weight  will  be  30,000 
pounds  and  in  tank  cars  the  full  gallonage  capacity  of  the 
tank  will  govern. 

On  June  24,  1918,  and  prior  thereto  fifth  class  rates 
applied  on  these  commodities  and  on  the  following  date  the 
United  States  Railroad  Administration,  by  W.  G.  McAdoo, 
Director  General  of  Railroads,  under  its  General  Order  No. 
28,  advanced  these  rates  25  per  cent.  Vigorous  objections 
were  made  to  this  percentage  increase  by  petroleum  ship- 
pers who  asserted  that  the  oil  industry  would  be  seriously 
affected  if  it  were  permitted  to  continue,  and  acting  under 
the  representations  made  the  Director  Ge:"2ral  in  July 
modified  his  order  No.  28  and  substituted  for  the  25  per 
cent  advance  a  flat  increase  of  4V2  cents  per  100  pounds 
over  the  rates  in  effect  May  25,  1918,  but  not  to  exceed 
the  class  rates  as  increased  25  per  cent  under  ratings  as 
provided  in  the  Western  Classification.  This  advance  of 
41/2  cents  per  100  pounds  was  applied  to  the  continuous 
through  haul,  that  is,  on  a  shipment  moving  over  two  or 
more  lines ;  where  no  through  rates  were  provided,  the 
advance  was  applied  to  the  total  of  the  rate  factors  of  May 
25,  1918,  and  not  to  each  of  the  factors  composing  the 
through  rate.  Consequently,  on  or  about  September  30, 
1918,  rates  constructed  on  fifth  class  as  of  May  25,  1918, 
plus  41/2  cents  became  effective,  subject  to  a  maximum  of 
fifth  class  plus  25  per  cent,  on  all  Montana  lines,  except 
the  Chicago,   Burlington   &   Quincy   and   the   so-called   short 
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lines,  namely,  Billings  &  Central  Montana,  Butte,  Anaconda 
&  Pacific,  Montana  Western,  Montana,  Wyoming  &  South- 
ern and  White  Sulphur  Springs  &  Yellowstone  Park.  The 
maximum  provision  affected  only  the  rates  for  the  short 
hauls  of  about  60  miles  and  less. 

The  rates  provided  by  General  Order  No.  28  and  sub- 
sequent modification  continued  in  effect  until  September  1, 
1920,  on  all  Montana  lines,  at  which  time  they  were  advanced 
25  per  cent  in  accordance  with  Ex  Parte  Order  No.  74  of 
the  Interstate  Commerce  Commission  and  Report  and  Order 
No.  294  of  the  Board  of  Railroad  Commissioners  of  Mon- 
tana. Therefore,  the  carload  rates  generally  applicable  on 
Montana  intrastate  traffic  today  are  the  fifth  class  rates 
of  May  25,  1918,  plus  advances  of  25  per  cent  or  41/2  cents 
per  100  pounds  under  General  Order  No.  28  and  25  per 
cent  under  Report  and  Order  No.  294,  and  are  from  98  1-3 
per  cent  at  65  miles  to  8414  per  cent  at  750  miles,  the  max- 
imum distance  of  the  present  fifth  class  distributing  rates ; 
for  distances  of  60  miles  and  less,  the  commodity  rate  and 
the  fifth  class  rate  are  the  same. 

Joint  rates  on  this  traffic,  that  is  traffic  moving  over 
two  or  more  lines  of  Railway,  excepting  Montana  short  lines, 
but  not  including  the  Butte,  Anaconda  and  Pacific  Railway 
Company  and  the  Gilmore  and  Pittsburg  Railroad  Company, 
Ltd.,  and  traffic  from  West  Lewistown,  Montana,  situated 
on  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
to  stations  on  the  Great  Northern  Railway  Company,  via 
Lewistown,  Montana,  are  constructed  by  deducting  six  cents 
per  100  pounds,  from  each  separately  established  rate  factor, 
and  to  the  sum  of  the  factors  thus  obtained  an  addition  of 
six  cents  per  100  pounds  is  made  to  obtain  the  through 
rate.  Joint  rates  to  stations  on  the  short  lines  are  con- 
structed in  the  foregoing  manner  if  the  movement  is  over 
two  or  more  lines  before  delivery  is  made  to  the  short 
line,  plus  the  full  local  rate  applicable  on  the  short  line,  and 
if  but  one  line  is  used  before  delivery  is  made  to  the  short 
line,  the  sum  of  the  full  local  rates  applicable  over  both 
lines,  without  deduction,  is  the  through  rate.  Rates  from 
stations  on  the  Chicago.  Milwaukee  &  St.  Paul  and  Northern 
Pacific  railways  to  stations  on  the  Butte,  Anaconda  &  Pacific 
Railway  are  computed  on  continuous  mileage,  and  from  sta- 
tions on  the  Great  Northern  Railway,  generally,  the  sum 
of  the  full  local  rates,  under  the  method  above  stated,  will 
apply.  From  West  Lewistown  to  stations  on  the  Great 
Northern  Railway,  via  Lewistown,  through  .rates  are  made 
by  the  addition  of  31/2  cents  per  100  pounds  to  the  full 
rate  applicable  on  the  Great  Northern  from  Lewistown. 
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Refiners  actively  engaged  in  the  production  of  petroleum 
and  its  products  are  located  at  Billings,  Lewistown,  Miles 
City,  West  Lewistown  and  Winnett,  Montana. 

Complainants  aver  that  their  principal  competition  is 
with  Wyoming  refiners;  that  by  reason  of  the  Montana  re- 
finers being  located  near  to  consuming  points  they  should 
have  correspondingly  lower  rates,  and  that  the  carload  rates 
on  crude  oil  from  Winnett  to  Lewistown  and  Billings  are 
not  properly  related  to  the  rates  from  Winnett  to  Wyoming 
points.  An  exhibit  introduced  by  a  witness  for  the  Northern 
Pacific  Railway  shows  that  during  the  month  of  October, 
1921,  313  cars  of  petroleum  produced  were  received  at  sta- 
tions on  its  line  and  that  of  this  number  249  cars,  or  791/2 
per  cent,  originated  at  Wyoming  stations,  principally  at 
Cowley,  Frannie  and  Greybull.  The  period  taken  is  repre- 
sentative and  we  think  it  conclusively  shows  that  Wyoming 
refiners  are  the  chief  competitors  of  the  Montana  refiners. 

The  following  statement  is  illustrative  of  the  Montana 
rate  structure  and  its  relationship  to  the  interstate  Wyom- 
ing-Montana structure. 

Rates  shown  in  this  statement  were  computed  by  the 
Board  via  direct  lines,  and  via  junctions  making  the  lowest 
combination  of  rates  without  regard  to  the  mileage  involved, 
in  that  there  are  many  instances  where  the  short  haul 
mileage  produces  higher  rates  than  the  long  haul  mileage. 

It  will  be  noted  from  this  statement  that  the  Montana 
scale  for  a  one  line  haul  is,  in  comparison  with  rates  from 
Greybull  and  Cowley,  Wyoming,  already  on  a  much  lower 
basis  for  hauls  approximately  500  miles  and  less,  and  that 
only  on  hauls  beyond  500  miles  does  the  Montana  scale 
exceed  the  Greybull  and  Cowley  rates.  The  same  situation 
exists  with  respect  to  the  Montana  rates,  except  that  the 
distance  at  which  the  Greybull  and  Cowley  rates  equal  or 
exceed  the  joint  Montana  rates  is,  generally,  about  400 
miles.  The  Montana  structure,  scale  or  rates  wherever  refer- 
red to  herein,  is  the  Montana  distributing  scale  of  rates 
which  is  approximately  10  per  cent  less  than  the  Montana 
standard  distance  scale  of  rates.  However,  in  computing 
joint  rates  it  is  necessary  to  use,  in  some  instances,  the 
standard  scale  from  such  junction  points  as  Judith  Gap 
and  Terry,  which  are  not  accorded  distributing  rates. 

The  average  length  of  a  freight  haul  in  this  territory  is 
about  250  miles,  and  for  this  distance,  to  illustrate  specific 
cases,  we  find  a  rate  of  SOy^  cents  from  Greybull  to  Moc- 
casin, and  the  Montana  single  line  rate  for  a  like  distance 
57  cents,  or  70.8  per  cent  of  the  rate  from  Greybull;  for  a 
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joint  haul  over  two  lines  from  Billings  to  Baker,  252  miles, 
we  find  the  Montana  joint  rate  to  be  TSi/j  cents  or  93.9 
per  cent  of  the  Greybull  to  Moccasin  rate  of  80 1/2  cents. 

Attention  may  well  be  directed  to  carload  rates  on  pe- 
troleum and  its  products  from  Seattle,  Washington,  to  sta- 
tions in  Washington  and  Idaho.  The  following  statement 
compares  such  rates  with  Montana  rates  for  corresponding 
distances  and  is  fairly  illustrative: 

From 

Seattle,    Washington  Distance  Rate  Rate 

To  (Montana) 

Eagle    Gorge.     Wash 50  25  25 

Cle    Elum.     Wash 100  37  37 

Selah,     Wash 157  451/0  451/2 

Mabton,    Wash 198  501/2  501/2 

Cunningham.      Wash 299  63  63 

Parkwater.      Wash 400  74i^  74% 

Cabinet.      Idaho     497  87  87 

There  is  no  commercial  production  of  oil  in  the  State  of 
Washington  and  rates  applying  from  Seattle  are  invariably 
used  in  connection  with  shipments  of  oil  orignating  in  Cali- 
fornia which  have  paid  a  transportation  charge,  usually  by 
water,  from  the  California  refinery  to  Puget  Sound  ports. 
It  will  be  noted  that  the  Seattle  rates  are  on  the  same  mile- 
age basis  as  the  Montana  rates. 

Complainants  stressed  the  fact  that  commodity  rates  on 
petroleum  and  its  products  should  bear  a  certain  percentage 
relationship  to  the  fifth  class  rates.  There  is  no  recognized 
or  fixed  relationship  between  the  rates  on  petroleum  pro- 
ducts and  the  fifth  class  rates,  and  we  are  not  convinced 
from  the  facts  of  record  that  such  a  relationship  should 
be  fixed  with  respect  to  the  rates  in  issue. 

The  greater  portion  of  the  exhibits  offered  by  defend- 
ants and  the  complainants  compared  the  rates  from  Wyom- 
ing to  Montana  destinations  (interstate)  with  the  Montana 
intrastate  rates.  From  our  analysis  of  the  statement  ap- 
pearing first  herein,  we  are  forced  to  the  conclusion  that 
at  this  time  the  only  remedial  measure  to  be  taken  in  this 
proceeding  is  the  placing  of  complainants  on  a  parity  with 
the  Wyoming  refiners  on  shipments  of  petroleum  and  its 
products,  (excepting  crude,  smudge,  gas,  fuel  or  road  oil 
which  receives  separate  treatment  later  on  in  this  report) 
destined  to  stations  in  Montana  where  the  single  and  joint 
rates  exceed  the  rates  contemporaneously  in  effect  from 
Greybull  and  Cowley,  generally,  as  heretofore  stated  to  sta- 
tions 500  miles  distant  from  refineries  on  single  line  hauls 
and  400  miles  on  joint  hauls.  Rates  from  Greybull  and 
Cowley  for  hauls  of  these  distances  are  substantially  the 
same  as  the  Montana  rates,  and  the  difference  between  the 
two  rate  structures  for  hauls  beyond  these  distances  is  that 
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the  Wyoming-Montana  interstate  rates  are  blanketed  over  an 
extensive  territory  while  the  Montana  rates  graduate  up- 
ward. It  has  often  been  recognized  that  in  the  matter  of 
long  distance  hauls  the  fact  that  the  service  is  performed 
by  two  lines  is  largely  negligible  and  does  not  justify  a 
higher  rate  for  the  joint  line  haul  than  for  the  single  line 
haul. 

While  there  is  very  little  movement  now  of  low  grade 
petroleum,  such  as  crude,  (with  the  exception  of  that  mov- 
ing from  producing  fields  to  refineries)  smudge,  gas,  fuel 
and  road,  between  stations  in  Montana,  nevertheless,  it  has 
generally  been  customary  for  the  carriers  to  establish  lower 
rates  on  such  low  grade  oils  than  those  contemporaneously 
in  effect  on  the  higher  grade  oils  by  reason  of  their  rela- 
tively lower  value.  For  example,  using  an  average  haul  of 
250  miles,  we  find  the  rate  on  low  grade  oil  in  the  State  of 
Oklahoma  to  be  571/2  per  cent  of  the  rate  on  refined  oil  and 
in  Wyoming,  79  per  cent.  In  this  territory  there  is  no 
fixed  relationship  between  the  rates  on  low  grade  and  high 
grade  oils.  This  is  especially  true  of  the  Wyoming-Montana 
interstate  structure.  In  some  instances  the  rates  on  low 
grade  oil  are  the  same  as  on  the  high  grade  oil  and  in 
others  the  rates  on  low  grade  oil  are  materially  lower.  This 
situation  is  fully  illustrated  by  the  first  statement  appear- 
ing herein;  for  example,  the  rate  on  low  grade  oil  from 
Greybull  to  Great  Falls  is  62  cents  and  on  high  grade  oil 
80 1/2  cents,  and  to  Havre  the  rate  on  crude  oil  is  65  cents 
and  on  high  grade  oil  and  smudge,  gas,  fuel  and  road  oil 
the  rate  is  93  cents.  The  record  suggests  no  reason  why 
the  essential  differences  in  the  grade  of  oil  should  not  re- 
ceive recognition  in  the  oil  rates  of  this  territory,  not  neces- 
sarily on  the  same  mathematical  basis  as  elsewhere,  but  in 
accord  with  the  force  of  the  principle. 

With  respect  to  special  rates  on  crude  oil  only,  from 
Winnett  to  Lewistown  and  Billings,  complainants  contend 
that  the  rates  from  Winnett  to  Wyoming  points  are  too 
low,  and  unreasonably  low  when  compared  to  the  Montana 
rates  and  that  in  order  to  operate  or  place  the  Montana 
refineries  on  the  same  basis  there  should  be  about  a  10  cent 
rate  into  Lewistown  and  about  a  20  cent  rate  into  Billings. 
The  present  rate  from  Winnett  to  Greybull,  distance  317 
miles,  is  37  cents  and  applies  via  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Judith  Gap,  Great  Northern  Rail- 
way Company,  Mossmain,  Chicago,  Burlington  &  Quincy 
Railroad  Company  to  Glenrock,  Wyoming,  555  miles,  391/2 
cents,  via  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
Judith  Gap,  Great  Northern  Railway  Company,  Mossmain, 
Chicago,    Burlington   &   Quincy    Railroad    Company,    Casper, 
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Chicago  &  Northwestern  Railway  Company,  and  to  BilHngs, 
214  miles,  via  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, Judith  Gap,  Great  Northern  Railway  Company,  and 
to  Lewistown  and  West  Lewistown  59  and  63  miles,  respec- 
tively, 15  cents.  In  June,  1921,  the  Northwest  Refining 
Company  of  Lewistown,  now  the  Arro  Oil  and  Refining  Com- 
pany, petitioned  this  Board  for  a  rate  on  crude  oil  from 
Winnett  to  Lewistown.  At  the  time  this  petition  was  re- 
ceived the  rate  on  crude  oil  from  Winnett  to  Greybull  was 
85  cents  and  to  Glenrock  471/2  cents.  Petition  of  the  Arro 
Company  was  referred  to  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  with  request  to  give  it  consideration 
and  submit  rate  for  the  approval  of  this  Board,  Subse- 
quently, that  carrier  submitted  a  rate  of  20  cents.  This 
rate  w^as  considered  excessive  by  the  Board  and  a  rate  of 
15  cents  deemed  reasonable,  authority  for  which  was  later 
requested  by  the  carrier  and  approved.  In  October  1921, 
the  Montana  Refining  Company,  Billings,  petitioned  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  to  reduce 
the  then  existing  rate  from  Winnett  to  Billings.  This  re- 
finery being  in  operation,  time  did  not  permit  full  considera- 
tion of  the  proposed  rate  of  27  cents  and  on  November  5, 
1921,  authority  was  granted  the  Chicago,  Milwaukee  &  St. 
Paul  RailvN^ay  Company  to  publish  this  rate  with  the  under- 
standing that  such  approval  would  not  affect  any  subsequent 
proceeding  relative  thereto. 

Rates  on  crude  oil  to  Wyoming  points  from  Winnett 
were  established  before  there  were  any  refineries  in  opera- 
tion in  Montana,  purposely  to  enable  producers  in  the  Cat 
Creek  district,  which  is  tributary  to  Winnett,  to  market 
their  product.  Rate  of  15  cents  applicable  from  Winnett  to 
both  Lewistown  and  West  Lewistown,  average  distance  61 
miles,  yields  ton-mile  earnings  of  4.92  cents;  rate  of  27 
cents  from  Winnett  to  Billings  2.52  cents  per  ton-mile;  rate 
of  27  cents  from  Winnett  to  Greybull  1.70  cents  per  ton- 
mile  ;  and  rate  of  391/2  cents  from  Winnett  to  Glenrock  1.42 
cents  per  ton-mile.  Complainants  also  compared  the  rates 
on  crude  oil  from  Winnett  to  Lewistown,  West  Lewistown 
And  Billings  with  the  rates  for  like  distances  in  the  State 
of  Wyoming.  These  comparisons  we  believe  to  be  of  little 
value  in  that  the  Wyoming  rates  reflect  certain  influences 
which  do  not  exist  as  yet  in  Montana,  i.  e.,  the  peculiar  needs 
of  producers  and  refiners  in  that  state,  as  well  as  competi- 
tion by  pipe  lines,  were  given  paramount  consideration  in 
fixing  Wyoming  rates.  Defandants,  however,  made  prac- 
tically no  effort  to  justify  the  reasonableness  of  the  crude 
oil  rates  from  Winnett  to  the  Montana  stations,  or  to  the 
Wyoming  stations.    We  are  satisfied,  from  the  whole  record, 
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that  the  evidence  is  sufficient  to  justify  a  reduction  in  the 
rates  from  Winnett  to  Lewistown,  West  Lewistown  and 
Billings. 

Montana  refiners  and  producers  are  insistent  that  we 
order  a  horizontal  reduction  in  petroleum  rates  now  obtain- 
ing in  Montana,  and  their  proffered  rate  comparisons  are 
presented  with  that  end  in  view.  Aside  from  comparisons 
with  rate  bases  in  the  Mid-Continent  field,  the  Montana 
structure  gains  advantage  when  measured  against  intra — 
and  inter —  state  structures  in  the  northwest,  as  we  have 
been  at  pains  to  point  out,  and,  in  the  absence  of  a  show- 
ing of  substantial  similarity  between  Mid-Continent  areas 
and  Montana,  we  are  not  justified  in  considering  bases  there 
in  effect  for  adoption  here.  Complainants  supply  the  de- 
ficiency in  proof  by  argument  that  proceeds  on  the  theory 
that  the  Montana  market  should  be  the  exclusive  property 
of  the  Montana  producer  and  refiner.  To  accomplish  this 
end  rates  are  wanted  which,  if  permitted,  would  in  fact, 
deprive  those  refiners  and  producers,  who  enter  Montana 
in  interstate  commerce  of  their  right  to  compete  for  the 
business  in  the  state. 

With  Montana  refiners  and  producers  fully  enjoying 
their  natural  advantages  of  location  and  distance  as  a  re- 
sult of  our  order  herein,  it  would  seem  unfair  to  deprive 
the  state  of  the  benefit  of  foreign  competition.  However 
this  may  be  as  an  original  matter,  there  is  no  possibility 
now  of  a  substantial  horizontal  reduction  involving  a  de- 
parture from  the  Ex  Parte  74  basis,  which  would  not  im- 
mediately invite  a  discrimination  proceeding  by  the  carriers 
under  Section  13  of  the  Act  to  Regulate  Commerce  with 
only  one  result,  the  loss  of  state  control  over  petroleum 
rates.  The  last  doubt  on  this  proposition  was  removed  by 
the  Supreme  Court  of  the  United  States  in  its  decisions  in 
Railroad  Commission  of  Wisconsin,  et  al.  vs.  Chicago,  Bur- 
lington and  Quincy  Railroad  Company,  No.  206,  October 
Term  1921,  and  State  ex  rel.  Newton,  as  Attorney  General 
vs.  The  United  States,  No.  283,  October  Term,  1921. 

Nothing  contained  in  the  foregoing  is  meant  to  imply 
our  approval  of  interstate  petroleum  rates  affecting  Mon- 
tana, for  we  are  convinced  that  they  are  unfair  and  un- 
reasonable, particularly  the  Wyoming-Montana  interstate 
scale  which  seems  to  stand  alone  on  a  pinnacle.  We  are 
now  preparing  a  complaint  against  the  latter  rates  to  be 
filed  with  the  Interstate  Commerce  Commission.  An  ap- 
propriate order  will  be  entered. 
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ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  at 
Helena,  on  the  21st  day  of  March,  1922,  commencing  at  10 
o'clock  A.  M.,  present  Chairman  Dennis  and  Commissioners 
Boyle  and  Ross,  in  the  matter  of  rates  on  petroleum  and  its 
products,  intrastate  in  Montana,  Docket  No,  804,  this  matter 
being  before  the  Board  upon  the  complaint  of  various  ship- 
pers and  others  duly  interested,  and  this  proceeding  being 
instituted  upon  the  initial  motion  of  this  Board,  and  a  full 
investigation  of  the  matters  and  things  involved  having  been 
had,  the  carriers  hereinafter  named  having  participated  m 
public  hearings  on  December  19th  and  on  December  20th., 
1921,  concerning  the  matters  involved,  and  the  Board  having 
this  day  filed  of  record  its  report  containing  its  findings  and 
conclusions  herein,  which  report  is  hereby  approved  and  made 
a  part  of  this  order,  and  now  the  Board  being  fully  advised 
in  the  premises, 

IT  IS  ORDERED 

(1)  That  the  Northern  Pacific  Railway  Company,  the 
Chicago,  Burlington  and  Quincy  Railroad  Company  and  the 
Great  Northern  Railway  Company  be,  and  they  are,  and  each 
of  them  is,  hereby  notified  and  required  to  establish,  on  or 
before  April  20th,  1922,  and  thereafter  to  maintain  and  apply 
until  the  further  order  of  this  Board,  a  maximum  rate  from 
Billings,  Montana,  on  refined  petroleum,  to  any  point  within 
the  State  of  Montana,  for  a  single  line  haul,  of  93  cents. 

(2)  That  the  Great  Northern  Railway  Company  and  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company  be,  and 
they  are,  and  each  of  them  is,  hereby  notified  and  required 
to  estabhsh,  on  or  before  April  20th,  1922,  and  thereafter  to 
maintain  and  apply,  until  the  further  order  of  this  Board,  a 
maximum  rate  from  Lewistown,  Montana,  on  refined  petro- 
leum, to  any  point  within  the  State  of  Montana,  for  a  single 
line  haul,  of  93  cents. 

(3)  That  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  and  the  Northern  Pacific  Railway  Company  be,  and 
they  are,  and  each  of  them  is,  hereby  notified  and  required 
to  establish,  on  or  before  April  20th,  1922,  and  thereafter  to 
maintain  and  apply,  until  further  order  of  this  Board,  a  max- 
imum rate  from  Miles  City,  Montana,  on  refined  petroleum, 
to  any  point  within  the  State  of  Montana,  for  a  single  line 
haul,  of  93  cents. 

(4)  That  the  Great  Northern  Railway  Company  and 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company  be,  and 
they  are,  and  each  of  them  is,  hereby  notified  and  required  to 
estabhsh,  on  or  before  April  20th,   1922,  and  thereafter  to 
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maintain  and  apply,  until  further  order  of  this  Board,  a  max- 
imum rate  from  West  LevvastowTi,  Montana,  on  refined  petro- 
leum, to  any  point  within  the  State  of  Montana,  for  a  single 
line  haul,  of  93  cents. 

(5)  That  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  be,  and  it  is,  hereby  notified  and  required  to  estab- 
lish, on  or  before  April  20th,  1922,  and  thereafter  to  main- 
tain and  apply,  until  the  further  order  of  this  Board,  a  max- 
imum rate  from  Winnett,  Montana,  on  refined  petroleum,  to 
any  point  within  the  State  of  Montana,  for  a  single  line  haul, 
of  93  cents. 

IT  IS  FURTHER  ORDERED,  That  the  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Company  and  the  Great  North- 
ern Railway  Company  be,  and  they  are,  and  each  of  them  is, 
hereby  notified  and  re'^uired  to  establish,  on  or  before  April 
20th,  1922,  joint  rates  from  West  Lewistown,  Montana,  to 
stations  on  the  Great  Northern  Railway  Company's  lines 
within  Montana  based  on  continuous  mileage  via  Lewistown, 
Montana,  and  the  present  distributing  distance  scale  of  rates 
within  Montana,  observing  as  a  maximum  the  rate  of  93  cents 

IT  IS  FURTHER  ORDERED,  That  the  following  named 
carriers,  to-wit:  Chicago,  Burlington  &  Quincy  Railroad 
Company,  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
Gilmore  &  Pittsburgh  Railroad  Company,  Ltd.,  Great  North- 
ern Railway  Company,  Northern  Pacific  Railway  Company, 
Oregon  Short  Line  Railroad  Company,  White  Sulphur  Springs 
&  Yellowstone  Park  Railway  Company  and  Montana,  Wyo- 
ming &  Southern  Railway  Company,  shall  be,  and  they  are, 
and  each  of  them  is,  hereby  notified  and  required  to  establish 
on  or  before  April  20th,  1922,  and  thereafter  to  maintain  and 
apply,  until  the  further  order  of  this  Board,  joint  rates  on 
refined  petroleum  products  based  on  the  distributing  distance 
scale  to  and  from  junctions  which  are  transfers  for  carload 
traffic,  and  via  such  junctions  producing  the  lowest  rate,  less 
a  deduction  of  six  cents  from  each  separately  established  rate 
factor,  and  to  the  sum  of  the  factors  thus  obtained  an  addi- 
tion of  six  cents  should  be  made  as  follows:  From  Billings, 
Montana,  to  stations  on  the  lines  of  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  Gilmore  &  Pittsburg  Railroad 
Company,  Ltd.,  Oregon  Short  Line  Railroad  Company,  White 
Sulphur  Springs  and  Yellowstone  Park  Railway  Company  and 
Montana,  Wyoming  &  Southern  Railway  Company ;  from  Lew- 
istown, West  Lewistown  and  Winnett,  Montana,  to  stations 
on  the  Chicago,  Burlington  and  Quincy  Railroad  Company, 
Gilmore  &  Pittsburgh  Railroad  Company,  Ltd.,  Northern  Paci- 
fic Railway  Company,  Oregon  Short  Line  Railroad  Company, 
White  Sulphur  Springs  and  Yellowstone  Park  Railway  Com- 
pany, Montana,  Wyoming  &  Southern  Railroad  Company ;  from 
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Winnett  to  stations  on  the  Great  Northern  Railway  Company 
and  from  Miles  City  to  stations  on  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  Gilmore  &  Pittsburgh  Railroad 
Company,  Ltd.,  Great  Northern  Railway  Company,  Oregon 
Short  Line  Railroad  Company,  White  Sulphur  Springs  &  Yel- 
lowstone Park  Railway  Company  and  Montana,  Wyoming  & 
Southern  Railroad  Company.  In  each  of  the  foregoing  in- 
stances, and  in  all  instances  contemplated  hereunder,  the  max- 
imum rate  of  93  cents  shall  be  observed,  with  the  exception  of 
rates  to  stations  on  the  White  Sulphur  Springs  &  Yellowstone 
Park  Railway  Company,  which  are  hereby  fixed  at  87  cents  as 
a  maximum,  and  to  stations  on  the  Gilmore  &  Pittsburgh 
Railroad  Company,  Ltd.,  for  which  a  rate  of  $1,14  is  hereby 
fixed  as  a  maximum. 

IT  IS  FURTHER  ORDERED,  That  the  following  named 
carriers,  to-wit :  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  Gil- 
more &  Pittsburg  Railroad  Company,  Ltd.,  Great  Northern 
Railway  Company,  Northern  Pacific  Railway  Company,  Ore- 
gon Short  Line  Railroad  Company,  White  Sulphur  Springs  & 
Yellowstone  Park  Railway  Company  and  Montana,  Wyoming 
&  Southern  Railway  Company,  be,  and  they  are,  and  each  of 
them  is,  hereby  notified  and  required  to  establish,  on  or 
before  April  20th,  1922,  and  thereafter  to  maintain  and  apply, 
until  the  further  order  of  this  Board,  rates  (including  joint 
rates)  on  low-grade  petroleum,  to-wit:  Crude  (excepting 
traffic  from  producing  fields  to  refineries),  smudge,  gas,  fuel, 
and  road  oil,  which  shall  be,  and  the  same  are  hereby,  fixed  at 
75  percentum  of  the  rates  on  refined  petroleum.  In  this  con- 
nection tariffs  must  make  reference  to  the  fact  that  "if  class 
D  rates,  as  provided  in  current  Western  Classification  on 
road  oil  in  carloads,  make  lower  charges  than  rates  named 
herein,  such  class  D  rates  will  apply,"  Provided,  however,  that 
the  maximum  rate  on  crude  oil  shall  be  65  cents  from  all 
points  herein  involved  to  stations  on  the  Great  Northern  Rail- 
way Company,  east  of  Great  Falls,  via  Fort  Benton  to  Mon- 
dak,  inclusive,  but  not  including  stations  on  the  Bainville- 
Scobey  branch. 

IT  IS  FURTHER  ORDERED,  That  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  be,  and  it  is  hereby,  notified 
and  required  to  establish,  on  or  before  April  20th,  1922,  and 
thereafter  to  maintain  and  apply,  until  the  further  order  of 
this  Board,  rates  on  crude  oil  from  Winnett,.  Montana,  to 
Lewistown,  Montana,  and  West  Lewistown,  Montana,  of  I21/2 
cents  per  100  lbs.,  and  that  said  carrier  and  the  Great  North- 
ern Railway  Company  be,  and  they  are,  and  each  of  them  is, 
hereby  notified  and  required  to  establish  on  or  before  April 
20th,  1922,  and  thereafter  to  maintain  and  apply,  until  the 
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further  order  of  this  Board,  joint  rates  from  Winnett,  Mon- 
tana, to  Billings,  Montana,  not  exceeding  22  cents  per  100  lbs. 

IT  IS  FURTHER  ORDERED,  That  carriers  having  indi- 
rect routes  to  points  of  destination  reached  by  more  direct 
lines  may  meet  the  rates  established  via  such  direct  lines  in 
accordance  with  the  method  above  stated,  provided  the  rates 
to  such  competitive  points  shall  not  be  exceeded  at  points 
intermediate  thereto. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  a  certified  copy  of  this  Report  and  Order  upon  each  of 
the  parties  hereto  and  that  the  same  shall  be  in  full  force 
and  effect  forthwith,  according  to  its  terms. 


IN  RE  BUNDY  AGENCY. 

(Docket  No.  807.  Report  and  Order  No.  1336.) 

(Hearing,  March  15,  1922.      Decided  April  7,  1922.) 

Station— Agents-Revenues— Expenses— Re.establishiiifr    Agency    Service. 

1.  Where  a  custodian  was  substituted  for  an  agent  In 
January,  1922,  because  of  inconsequential  revenues  earned  by 
a  station  at  that  time  and  for  a  long  time  previous  thereto, 
with  no  prospect  of  relief  until  the  harvest  of  1922,  appli- 
cation to  re-establish  agency  service  was  denied  in  April, 
1922,  where  the  evidence  showed  a  continuation  of  trivial 
revenues,  insufficient  to  pay  agent's  salary,  irrespective  of 
other  station  costs,  and  extreme  fluctuations  in  revenues 
and    carload    business    from    month    to    month. 

Station — Custodian — Service. 

2.  Pending  absence  of  an  agent  the  carrier  must  make 
every  effort  to  reduce  difficulties  of  patrons  who,  through  no 
fault  of  their  own,  are  compelled  to  forego  elementary  rail 
service  in  order  that  the  carrier  may  survive  through  a 
period   of  depression. 

Petition  by  residents  of  Bundy,  Montana,  for  an  order  of 
this  Board  directing  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  to  re-establish  agency  service  at  the  station 
of  Bundy,  Montana:     Denied. 

Appearances:  Frank  Ebersole,  William  Pauls,  for  peti- 
tioners; A.  C.  Bowen,  Division  Superintendent,  and  T.  J. 
Mathews,  Counsel,  for  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company;  E.  G.  Toomey,  Counsel,  for  the  Board. 

Before:  Chairman  Dennis  and  Commissioner  Boyle,  at 
Bundy. 

By  the  Board:  On  January  20th,  1922,  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  made  regular  applica- 
tion to  this  Board  to  substitute  a  custodian  in  lieu  of  its  agent 
then  in  service  at  Bundy  station,  in  Musselshell  County,  Mon- 
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tana.  The  application  was  accompanied  by  an  exhibit  showing 
very  inconsequential  revenues  accruing  to  the  carrier  through 
operation  of  Bundy  station.  Because  of  the  trivial  business 
indicated,  and  since  there  was  no  prospect  of  relief  until  the 
harvest  of  1922,  the  application  was  granted,  subject  to  hear- 
ing on  protests  filed.  (Informal  Docket  No.  1519,  January 
23rd,  1922,  15  M.  U.  R.  .) 

On  February  4th  there  were  filed  with  the  Board  protests 
against  its  action  with  prayer  "to  have  the  station  and 
agency  at  Bundy  kept  open  until  a  hearing  can  be  had."  We 
responded  by  asking  protestants  to  try  out  the  new  arrange- 
ment with  the  custodian  in  charge,  in  order  that  experience 
and  not  speculation  might  disclose  alleged  inconveniences  and 
discomforts.  This  suggestion  was  acquiesced  in  until  Febru- 
ary 27th,  when  hearing  was  demanded,  and,  accordingly,  had 
on  March  15th. 

To  sustain  their  case  complainants  testify  to  the  follow- 
ing facts:  That  about  fifty  (50)  families  receive  their  mail 
at  Bundy,  Montana,  and  do  their  trading  therein,  though  when 
roads  are  good,  many  p.irsons  go  to  the  county  seat  at  Round- 
up, 16.7  miles  east.  That  in  the  absence  of  an  agent,  per- 
sons desiring  to  enter  into  contractual  relations  with  the 
carrier  will  be  required  to  go  to  that  agency  station,  which  is 
most  accessible  to  them,  ordinarily,  in  the  case  of  families  in 
the  Bundy  area,  to  the  station  of  Lavina,  8.2  miles  west,  in 
Golden  Valley  County.  Witnesses  insist  that  in  the  absence 
of  an  agent,  train  crews  refuse  to  receive  shipments  unless 
they  are  billed,  and  even  if  they  have  orders  to  accept  the 
same,  disregard  such  orders.  Inconvenience  is  suffered  by 
the  necessity  of  farmers  waiting  at  the  station  in  order  to 
load  freight,  or  to  receive  unloaded  freight,  consignors  and 
consignees  not  being  able  to  rely  upon  the  custodian  of  the 
station  for  proper  attention  to  shipments. 

Frankly  admitting  present  unfavorable  conditions,  among 
others  the  departure  of  families  for  agricultural  areas  more 
suited  to  their  needs,  and  consequent  restricted  cultivation  of 
acreage,  complainants  assert  that  Bundy  is  better  located  than 
competing  stations,  that  it  is  served  by  better  roads  on  the 
down-hill  grade,  and  that  if  the  carrier  would  maintain  its 
agency  service  through  the  depressed  season,  its  efforts 
would  be  eventually  repaid  in  increased  traffic  from  the 
farmers  and  in  the  growth  of  Bundy  as  a  natural  trading 
point. 

For  the  carrier  the  following  exhibit  covering  station 
operations  for  the  year  1921  and  the  first  two  months  of  the 
year  1922  was  introduced: 
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Freight 
Forwarded 

Freight 
Received 

Total 

Ticket 
Sales 

Total 

Freight 
&  Tickets 

January     

$     490.47 

10.15 

747.37 

1,606.44 

443.17 

38.75 

.59 

1.279.76 

1.266.06 

434.15 

1.85 

821.09 

$  13.07 
11.21 
31.24 
14.18 
48.35 
12.78 

9.24 
10.74 

4.90 
30.14 
25.62 
88.17 

$     503.51 

21.36 

778.61 

1.620.62 

491.52 

51.53 

9.83 

1,290.50 

1,270.96 

464.29 

27.47 

909.26 

$  5.45 
3.48 
6.80 
1.74 
6.95 
4.79 
4.38 
4.31 
1.74 



36.05 
7.84 

$     508.96 

February      

24.84 

March      

785.41 

April      

1.622.36 

May     

498.47 

June    

56.32 

July     

14.21 

August      

1.294.81 

September    

1,272.70 

October      

464.29 

Noyember     

63.52 

December     

917.10 

TOTAL      

$7,139.85 

$         7.70 
3.59 

$299.64 

$  29.97 
444.84 

$7,439.46 

$       37.07 
448.43 

$83.53 

$  S.72 

$7,522.99 

(1922) 
January     

$       46.39 

February     

448.43 

TOTAL      

$       11.29 

$474.81 

$     486.10 

$  8.72 

$     494.82 

Carloads    1921:      Received.     None;    Forwarded.     20.       Merchandise    Received 
12    Months.    95.925    pounds. 

Carloads    1922:      Received,     2;    Forwarded,     None.       Merchandise    Received 
2    Months,    26.305    pounds. 

Analysis  by  months  of  the  station  operations  for  the 
fourteen  months  from  January,  1921,  to  February,  1922,  in- 
clusive, of  which  the  above  compilation  is  but  a  recapitula- 
tion, shows  not  only  a  very  trivial  business  for  the  whole 
period  but  extreme  fluctuations  from  month  to  month.  In 
September,  1921,  630  pounds  of  merchandise  were  received  at 
the  station;  a  maximurh  of  41,518  pounds  of  merchandise 
was  received  in  December,  1921.  Between  these  extremes 
there  is  little  consistency.  Five  months  of  the  period  show 
that  merchandise  shipments  in  pounds  received  totaled  less 
than  3,000  pounds  per  month.  Five  months  show  merchan- 
dise shipment  receipts,  in  pounds,  of  12,000  pounds  or  over. 
In  the  month  of  April,  1921,  the  maximum  earnings  from 
freight  forwarded,  $1,606.44,  are  shown;  in  July  revenues 
from  the  same  source  dwindled  to  59  cents.  Revenues  from 
freight  received  reached  a  maximum  of  $444.84  in  February, 
1922,  whereas  September,  1921,  contributed  but  $4.90  from 
the  same  source.  The  fluctuation  of  carload  traffic  is  nearly 
as  marked,  some  months  during  1921  showing  two  or  three 
carloads  forwarded,  while  other  months  failed  to  mark  a 
single  carload,  and  it  should  be  noted  that  there  was  no 
freight  in  carload  lots  received  at  Bundy  in  the  year  1921, 
and  none  forwarded  in  the  two  months  of  1922.  Against  total 
receipts  for  the  year  1921  of  $7,522.99,  the  company  shows 
direct  expense  for  the  maintenance  of  the  Bundy  agency  to 
be  $2,024.52,  divided,  $1,904.52  for  agent's  salary  and  $120.00 
for  pumping.  These  direct  out-of-pocket  costs  exceed  27  per 
cent  of  gross  revenues  at  the  point  of  origin,  and  it  .must  be 
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remembered  that  no  account  is  taken  of  station  supplies  and 
incidental  expenses  of  station  fuel  and  lighting,  which  make 
for  a  still  poorer  showing.  (Residents  of  Barber  v.  C,  M.  & 
St.  P.  Ry.  Co.,  13  M.  U.  R.  54.) 

Upon  review  of  the  whole  record,  we  are  convinced  that 
petitioners'  application  for  re-establishment  of  agency  service 
must  be  denied  until  such  time  as  revenues  at  Bundy  station 
more  equitably  warrant  the  installation  of  an  agent.  We  are 
not  at  all  unmindful  of  the  inconveniences  which  always 
result,  in  more  or  less  degree,  from  the  closing  of  an  agency 
station  and  the  substitution  of  a  custodian,  and  we  are  even 
inclined  to  persuade  the  carriers  to  keep  stations  open  through 
periods  of  financial  distress  in  order  to  save  intact  their 
organization  and  preserve  direct  contractual  relations  with 
their  patrons.  But  the  facts  in  this  case  completely  iw:.r- 
come  any  such  disposition  on  our  part.  Some  of  the  incon- 
venience and  annoyance  recited  in  the  testimony  are  due  un- 
questionably, to  the  short  period  which  has  passed  since  the 
agent  was  removed  from  Bundy  station.  Train  crews  have 
been  careless,  the  custodian  has  not  been  as  solicitous  of 
patrons'  needs  as  he  should  have  been,  and  passengers  have 
been  occasioned  some  distress  from  the  lack  of  a  properly 
heated  depot,  etc,  but  these  difficulties  and  discomforts 
should  materially  reduce  themselves  when  the  new  state  of 
affairs  becomes  familiar  to  all  concerned.  Apprr-ciatirg  these 
very  difficulties,  particularly  with  reference  to  milk  and 
cream  shipments  to  the  county  seat  at  Roundup  and  .ther 
points  East  of  Bundy  station,  the  carrier  has  issued  orders  to 
stop  its  passenger  train  No.  18,  regularly,  instead  of  on  flag, 
whereby  a  fair  measure  of  regular  relations  and  prompt  atten- 
tion is  restored.  Moreover,  steps  have  been  taken  to  insure 
the  more  effective  discharge  of  duties  by  the  -"ustodian,  and 
the  company's  telephone  has  been  made  available  to  the  public, 
not  only  for  business  with  the  carrier,  but  for  private  calls 
in  extraordinary  cases  and  always  in  case  of  sickness,  acci- 
dent or  natural  emergency.  With  these  services  at  hand, 
Bundy  shippers  are  now  in  receipt  of  a  reasonable  servi.:e, 
times  and  circumstances  considered. 

The  carrier  must  realize,  however,  ^liat,  pendi^ig  the 
absence  of  an  agent,  every  effort  must  be  made  to  pare  down 
and  reduce  the  difficulties  which  inevitably  result  from  the 
present  state  of  affairs.  A  decent  regard  for  patrcnage,  past 
and  future,  commands  solicitous  consideration  for  those  v.'ho, 
through  no  fault  of  their  own,  are  compelled  to  fore;:o  ele- 
mentary rail  service  in  order  that  the  carrier  itself  may 
survive  for  better  days.    An  appropriate  order  will  be  ontered. 
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ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  at 
Helena,  on  the  7th  day  of  April,  1922,  commencing?  at  ten 
o'clock  A.  M.,  present  Chairman  Dennis  and  Commissioiicrs 
Boyle  and  Ross,  in  the  matter  of  the  petition  of  residenis  of 
Bundy,  Montana,  for  an  order  of  this  Board  directing?  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  to  re-estab- 
lish agency  service  at  the  station  of  Bundy,  Montana,  1  ocket 
No.  804,  this  matter  being  before  the  Board  upon  the  i)etition 
aforesaid  and  the  resistance  of  the  carrier  thereto,  arid  a  full 
investigation  of  the  matters  and  things  involved  having  l^'een 
had,  all  concerned  having  participated  in  public  hearing  on 
March  15th,  1922,  and  the  Board  having  this  day  filed  of 
record  its  report  containing  its  findings  and  conclusions 
herein,  which  report  is  hereby  approved  and  made  a  part  of 
this  order,  and  now  the  Board,  being  fully  advised  in  the 
premises, 

IT  IS  THEREFORE  ORDERED,  That  the  petition  afore- 
said be,  and  the  same  is  hereby  denied. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  by  mail  a  certified  copy  of  this  Report  and  Order  upon 
each  of  the  parties  hereto,  and  that  the  same  shall  be  in  full 
force  and  effect  forthwith  according  to  its  terms. 


DEER  LODGE  COUNTY  COMMISSIONERS 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 

COMPANY. 

(Docket  No.  802.  Report  and  Order  No.  1337.) 

(Hearing  December  12,  1921.       Decided  April  7,  1922.) 

Grade  Crossing's — Safety   Signals — Statute — Requisites. 

1.  W^here,  pursuant  to  the  provisions  of  Sections  3842-46, 
R.  C.  M.  1921,  a  heavily  traveled  tourist  route  crosses  at 
grade,  the  main  line  of  a  railwav  in  continuous  operation 
at  a  point  where  the  contour  of  the  country  adjacent  thereto 
is  such  that  a  traveler  approaching  the  crossing,  cannot,  at  a 
distance  of  twenty-five  feet  of  said  crossing  obtain  an  un- 
obstructed view  of  the  railroad  track,  in  one  or  both  direc- 
tions, for  a  distance  of  one-half  mile,  a  case  has  been  made 
justifying  an  order  of  this  Board  compelling  the  carrier  to 
protect  such  grade  crossing  by  the  installation  of  automatic 
electric   warning   devices. 

Grade    Crossiiifrs — Statutory     Ke([uisiles—  Inii>rovement — 
Option  to  Carrier. 

2.  "Where  one  of  two  grade  crossings  coming  within  the 
provisions  of  Sections  3842-46  R.  C.  M.   1921,  can   be  eliminated 
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and  a  new  grade  crossing  constructed  in  its  stead  which  will 
not  infringe  the  statute  and  which  will  serve  the  public  the 
carrier  was  given  the  option  of  constructing  a  new  crossing, 
or  installing  electric   signal   devices   at   the  old   crossing. 

Gnade    Crossiiigr — Protection — Safety    Signals — Electric    Bells. 

3.  Electric  bell  signal  devices  have  demonstrated  their 
value  too  often  to  persuade  this  Board  that  the  few  times 
they  fail  constitute  any  reason  for  dismissing  them  as  suitable 
grade    crossing    protections. 

Petition  by  the  Board  of  County  Commissioners  for  an 
order  of  the  Board  requiring  the  installation  of  automatic 
electric  safety  signal  devices  at  grade  crossings  on  the  line 
of  the  Chicago,  Milwaukee  &  St.  Paul  Railroad  Company,  in 
Deer  Lodge  County,  Montana:  Granted  as  to  Perkins'  cross- 
ing and  granted,  subject  to  alternative,  at  Peterson's  crossing. 

Appearances:  J.  B.  C.  Knight,  County  Attorney,  for  the 
Board  of  County  Commissioners ;  Murphy  &  Whitlock,  J.  H. 
Toole,  for  the  rail  carrier;  E.  G.  Toomey,  Counsel,  for  the 
Board  of  Railroad  Commissioners. 

Before:  Chairman  Dennis  and  Commissioner  Boyle,  at 
Anaconda. 

By  the  Board:  This  is  a  proceeding  under  Ch.  151,  Laws 
1919,  Sections  3842-3846,  inclusive,  R.  C.  M.,  1921,  commenced 
by  petition  of  the  Board  of  County  Commissioners  of  Deer 
Lodge  County,  Montana,  filed  October  10,  1921,  and  moved 
to  a  hearing  in  consequence  of  the  carrier's  demand  for  the 
same,  filed  November  2,  1921,  in  accord  with  the  Act. 

Omitting  formal  parts,  the  petition  asks  that  defendant 
be  compelled  "to  install  and  maintain  an  electrically  operated 
bell,  or  other  signal  device,  at  that  certain  crossing  on  the 
main  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway,  one 
mile  north  of  Morell  Station,  on  what  is  kno^yn  as  Peterson's 
crossing,  and  on  that  certain  crossing  four  miles  north  of 
Morell,  on  the  main  line  of  said  railway,  on  what  is  known  as 
Perkins'  L^ane,  both  of  said  crossings  being  within  the  County 
of  Deer  Lodge,  State  of  Montana,"  and  alleges  by  way  of 
inducement  that  "these  two  crossings  are  on  a  lawfully  estab- 
lished public  highway  in  this  County,  and  cross  the  main  line 
of  the  said  Milwaukee  railroad,  which  is  in  continuous  opera- 
tion, and  the  contour  of  the  country  adjacent  to  both  crossings 
is  such  that  a  person  approaching  along  said  highway  cannot, 
at  a  distance  of  twenty-five  feet  of  said  crossings,  obtain  an 
unobstructed  view  of  said  railroad  track  for  a  distance  of 
one-half  mile  on  either  side  of  said  crossings.  At  both  of 
these  crossings  the  track  runs  through  a  deep  cut,  and  abso- 
lutely obstructs  the  view  of  any  one  on  said  highway  of  any 
train  traveling  along  the  said  right-of-way  of  the  said  rail- 
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road.  That  these  crossings,  unprotected  by  a  signal  device, 
are  dangerous  to  the  Hfe  and  property  of  every  one  who  uses 
the  said  public  highway." 

The  carrier  answers,  briefly,  that  "it  does  not  appear 
that  the  public  safety,  necessity  and  convenience  require  that 
the  said  electrically  operated  bells  or  other  signal  device  be 
so  installed  on  the  said  crossings." 

The  testimony  is  addressed  to  each  crossing,  respectively, 
and  we  note  it  first  with  reference  to  the 

Peterson  Crossing. 

Engineers  for  the  carrier  assert  that  this  crossing  is,  in 
their  opinion,  not  any  more  objectionable,  in  degree  of  hazard, 
than  the  ordinary  grade  crossing.  Their  measurements,  re- 
produced on  blue  prints  introduced  as  exhibits,  disclose  that 
a  traveler  moving  from  north  to  south  across  the  tracks  has 
a  practically  unobstructed  line  of  vision  to  the  east  (time- 
card  and  not  compass  directions  are  used  throughout  this 
report  except  where  otherwise  noted)  of  8,160  feet  from  a 
point  about  400  feet  from  the  crossing;  from  this  same  point 
there  is  clear  vision  48  Sfeet  v/est,  and  just  before  coming 
onto  the  right-of-way,  the  traveler  has  good  vision  for  1,050 
feet  west.  Moving  from  south  to  north,  the  vision  to  the 
east  is  about  5,500  feet  and  to  the  west  only  about  443  feet, 
assuming  the  traveler  to  be  on  the  lookout  at  the  right 
angle  where  the  road  turns  to  cross  the  rails,  from  75  to  100 
feet  therefrom,  or  any  shorter  distance.  In  mitigation  of 
this  short  vision  just  mentioned,  the  carrier  invites  attention 
to  the  fact  that  the  highway  parallels  the  railroad  for  about 
850  feet,  a  circumstance  alleged  to  instill  caution  and  provide 
greater  observation.  The  abbreviated  views  to  the  west  are 
due  to  a  cut  into  which  trains  partly  disappea"  •  the  cut  ex- 
tending west  immediately  from  the  crossing.  J,  A.  Peterson, 
of  the  family  whose  name  seems  to  identify  the  crossing, 
whose  ranch  gate  is  but  a  few  rods  therefrom,  and  who  is 
thoroughly  familiar  with  the  situs  from  constant  travel  on 
the  road  and  user  of  the  crossing,  finds  the  view  to  the  east 
and  to  the  west,  when  approaching  from  the  north,  suffi- 
ciently adequate  because  the  highway  is  on  an  ascending 
grade.  Moving  from  south  to  north  across  the  tracks,  Peter- 
son confirms  a  clear  view  to  the  east  for  a  distance  of  a  mile 
or  more,  as  the  traveler  "looks  back  up  the  road."  Moving 
in  the  opposite  direction,  witness  asserts  that  a  traveler 
"must  be  almost  on  the  track"  before  a  train  from  the  west 
can  be  seen  or  the  track  seen,  due  to  the  fact  that  the  high- 
way emerges  from  a  depression  to  meet  the  rails  as  they 
come  out  of  a  cut,  which  effectually  obstructs  the  view  to  the 
west.     The  highway,  which  parallels  the  track  for  a  distance 
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of  about  850  feet  (running  north,  compass  direction),  makes 
a  distinct  right  angle  to  cross  the  tracks,  at  a  point  about 
75  feet  therefrom,  affording  sharp  surprise  to  the  casual 
traveler  who  is  permitted  his  first  opportunity  to  see  a  train 
from  the  west  when  10  or  15  feet  from  the  rails,  or,  as  one 
witness  puts  it,  "when  you  drive  an  automobile  and  you  have 
your  front  wheels  on  the  railroad  track,  then  you  can  see  a 
train  coming"  from  the  west  and  the  train  may  be  but  200 
feet  or  more  from  the  crossing.  This  testimony  is  buttressed 
by  competent  evidence  of  other  users  of  the  highway  and 
crossing. 

Coming  now  to  a  consideration  of 

Perkins'  Lane  Crossing. 

The  carrier's  plat  exhibits  a  view  to  the  west,  as  a 
traveler  moves  from  south  to  north,  of  5,350  feet  at  a  point 
about  250  feet  from  the  track  and  this  vision  is  lengthened 
to  19,970  feet  at  a  point  about  50  feet  from  the  track.  To 
the  east  one  has  clear  vision  for  only  550  feet.  Moving  in 
the  opposite  direction,  the  view  to  the  west  from  points 
located  from  400  to  100  feet  from  the  rails,  is  clear  for 
approximately  10,970  feet.  The  view  to  the  east  varies  from 
550  to  1,515  feet,  dependent  on  the  position  of  the  observer, 
the  distance  lessening  as  the  track  is  approached,  A  constant 
user  of  the  road  avers  that  at  a  point  20  rods  north  of  the 
crossing  a  "good  view"  of  trains  approaching  from  either 
direction  may  be  had,  but  upon  nearing  the  crossing,  on  a 
descending  grade  toward  the  river,  and  at  25  feet  from  the 
rails,  there  is  no  clear  view  of  track  for  any  appreciable  dis- 
tance, nor  of  trains,  only  the  top  thereof  being  visible  as  cars 
move  through  a  cut  or  defile.  The  movement  in  the  opposite 
direction  this  witness  considers  unattended  by  any  unusual 
hazards.  The  preponderance  of  testimony,  however,  estab- 
lishes an  obstructed  vision,  due  to  the  cut,  not  permitted  by 
the  statute.  Without  further  recapitulating  the  evidence,  it 
is  enough  to  say  that  it  produces  strong  conviction  of  the 
essential  dangerous  character  of  this  crossing.  If  any  doubt 
were  present,  and  there  is  none,  it  would  be  completely  over- 
come by  the  testimony  of  eye  witnesses,  who  relate  serious 
incidents  which  narrowly  failed  of  becoming  grave  accidents, 
and  in  each  case  the  obstruction  of  vision  stressed  in  evidence 
was  the  principal  or  a  contributing  cause.  There  is  no  sub- 
stantial contradiction  by  the  carrier  of  the  testimony  of 
witnesses  opposed  to  it. 

The  carrier  makes  effort  to  discount  the  utility  of  elec- 
tric bell  signal  devices,  alleging  that  they  are  frequently  out 
of  order,  whereby  their  silence  invites  carelessness  on  the 
part  of  pedestrians  or  travelers  in  vehicles.     However  this 
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may  be,  the  daily  inspection  to  which  they  should  be  subject 
averts  most  of  this  danger  by  keeping-  them  in  function,  and 
most  experience  had  with  such  devices,  more  or  less  standard, 
proves  them  efficient  a  far  greater  percentage  of  days  in 
service  than  otherwise.  As  perfected,  these  devices  have 
demonstrated  their  value  too  often  now  to  persuade  us  that 
the  few  times  they  fail  constitute  any  reason  for  dismissing 
them  as  suitable  grade  crossing  protections. 

Critical  examination  of  the  facts  of  record  disclose  a  case 
within  the  Act  referred  to.  There  is  involved  (a)  the  main 
line  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
in  continuous  operation,  crossed  by  (b)  the  Yellowstone  Trail, 
a  heavily  traveled  tourist  route,  making  the  crossing  known 
as  Peterson's  crossing,  and  by  a  long-established  main  high- 
way at  the  point  designated  as  Perkins'  crossing,  and  at  each 
crossing  the  (c)  contour  of  the  country  adjacent  thereto  is 
such  that  a  traveler  approaching  the  crossing  (in  at  least 
one  direction  in  each  case ;  in  both  directions  in  the  case  of 
Perkins'  crossing,  all  of  which  we  verified  by  a  personal  in- 
spection at  the  two  crossings)  along  the  highways  mentioned 
cannot,  at  a  distance  of  25  feet  of  said  crossing,  obtain  an 
unobstructed  view  of  the  railroad  track  for  a  distance  of  one- 
half  mile. 

The  physical  factors  falling  within  the  terms  which  the 
statute  prescribes  as  conditions  precedent  to  satisfaction  by 
way  of  installation  of  the  devices  in  question,  and  the  carrier 
not  volunteering  any  measure  of  relief,  we  shall  order  that 
relief  which  is  provided  by  the  statute  and  which  our  judg- 
ment, thereunder,  dictates  as  responsive  to  the  public  safety, 
necessity  and  convenience.  For  the  Perkins'  crossing  an 
automatic  device  is  imperative,  and  likewise  for  the  present 
Peterson  crossing.  If  the  carrier  will,  however,  move  the 
Peterson  crossing  a  sufficient  distance  east  and  instiill  an 
adequate,  open,  clean  grade  crossing  which  will  (as  our 
inspection  shows  it  can)  afford  the  traveler  in  either  direc- 
tion a  clear,  unobstructed  view  to  the  east  (south,  compass 
direction)  and  to  the  west  (north,  compass  direction),  such 
change  will  be  by  us  accepted  in  lieu  of  the  device  mentioned 
for  the  Peterson  crossing.  Whatever  physical  conditions 
fulfill  the  terms  mentioned  to  the  satisfaction  of  the  Board 
of  County  Commissioners  of  Deer  Lodge  Couney,  Montana, 
in  conference  with  the  carrier,  will  satisfy  our  requirement. 
An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  at 
Helena,  Montana,  Friday,  April  7th,  1922,  present  Chairman 
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Dennis  and  Commissioners  Boyle  and  Ross,  in  the  matter  of 
the  petition  of  the  Board  of  County  Commissioners  of  Deer 
Lodge  County,  Montana,  for  an  order  of  this  Board  requiring 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  to 
install  an  automatic  electric  signal  device  at  a  point  where  its 
main  line  is  crossed  by  a  long-established  public  highway  in 
Deer  Lpdge  County,  Montana,  such  point  being  designated 
as  the  Perkins'  Lane  Crossing,  and  at  the  point  where  its 
main  line  is  crossed  by  a  lawfully  established  public  highv/ay 
sometimes  referred  to  as  the  Yellowstone  Trail,  and  desig- 
nated Peterson's  Crossing,  in  Deer  Lodge  County,  Montana, 
this  matter  being  before  the  Board  upon  the  petition  afore- 
said and  the  defendant  company  having  been  accorded  a 
hearing  thereon,  and  a  full  investigation  of  the  matters  and 
things  involved  having  been  had.  including  visual  inspection 
of  each  of  said  places  and  points,  by  this  Board,  and  the 
Board  having  this  day  made  its  report  containing  its  find- 
ings of  fact  and  conclusions  thereon,  which  said  reDort  is 
hereby  approved  and  made  a  part  hereof,  and  now  the  Board, 
being  fully  advised  in  the  premises, 

IT  IS  ORDERED.  That  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  shall,  on  or  before  the  12th  day  of 
Julv.  1922-  install  a  standard  automatic  electric  signal  device 
at  Perkins'  Lane  Creasing,  on  its  main  line  in  Deer  Lodge 
County,  Montana,  and  that  said  device  shall  be  of  a  character, 
and  so  installed,  as  fully  and  completely  to  protect  said 
crossing. 

IT  IS  FURTHER  ORDERED,  That  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  shall,  on  or  before  the 
12th  dav  of  July.  1922.  install  a  standard  automatic  electric 
signal  device  at  Peterson's  Crossing  in  Deer  Lodge  County, 
Montana,  and  that  said  device  shall  be  of  a  character,  and 
so  installed,  as  fully  and  completely  to  protect  said  crossing; 
provided,  however,  that  if  the  said  carrier  shall  elect  to  move 
the  present  crossing  a  sufficient  distance  east  of  the  point 
now  designated  as  Peterson's  Crossing,  and  shall  install  and 
construct,  on  or  before  the  12th  day  of  July,  1922,  an  ade- 
quate, open,  clean  grade  crossing,  not  less  than  feet  in 

width,  w^hich  will  afford  the  traveler  in  either  direction  a 
clear,  unobstructed  view  to  the  east  (south,  compass  direc- 
tion) and  to  the  west  (north,  compass  direction),  all  of  the 
foregoing  requirements  to  be  executed  and  conditions  met  to 
the  satisfaction  of  the  Board  of  County  Commissioners  of 
Deer  Lodge  County,  Montana,  such  grade  crossing  so  estab- 
lished will  be  accepted  by  this  Board  in  Heu  of  its  order  for 
an  electric  signal  device  at  the  present  Peterson  Crossing  as 
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aforesaid,  and  report  of  fulfillment  hereof  must  be  made  by 
the  carrier  and  the  Board  on  or  before  the  12th  day  of  July, 
1922. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  forthwith  a  certified  copy  of  this  Report  and  Order 
upon  each  of  the  parties  hereto  and  that  the  same  shall  be 
in  full  force  and  effect,  according  to  its  terms,   forthwith. 


IN  RE  SPUR  TRACK  AT  CLOVER. 

(Docket  No.  806.    Report  and  Order  No.  1339.) 
(Hearing  Feb.  15,  1922.    Decided  May  4,  1922.) 

Spur    Track — Station — Improvised    Facilities — Operation — Revenues. 

1.  Where  station  yards  on  the  main  line  of  a  railway 
are  equipped  with  a  passing  track,  but  no  team  or  loading 
track,  and  loading  of  cattle  was  effected  by  dragging  a  heavy 
chute  and  platform  up  to  the  passng  track  and  driving  cattle 
through  the  chute  to  cars  in  a  waiting  train,  and  of  other 
commodities  by  an  improvised  platform  on  the  passing  track, 
making  operation  dangerous,  and  where  probable  revenues 
seemed  sufficient  in  volume,  the  Board  ordered  the  construc- 
tion of  a  spur  track,  350  feet  in  length,  off  said  passing 
track. 

Spur   Track — Traffic — Eevenues — Absence    of    Spur — Probable    Eai'uings 
With  a  Spur. 

2.  The  absence  of  spur  track  facilities  at  a  certain  sta- 
tion causing  shippers  to  seek  a  point  where  such  a  facility 
is  provided,  constitutes  one  of  the  principal  causes  for  com- 
paratively diminished  revenues.  The  inference  extended  by  the 
carrier,  "we  would  construct  a  spur  if  business  warranted  it" 
is  conditioned  on  a  premise  which  the  carrier  defeats  in  some 
measure  by  withholding  a  spur,  hence  inquiry  as  to  probable 
traffic    with    a    spur    is    important. 

Petition  for  an  order  requiring  the  Great  Northern  Rail- 
way Company  to  construct,  install  and  operate  an  industrial 
spur  track  at  Clo^^er,  Montana ;  granted. 

Appearances :  Hon.  Henry  Lov.^e,  for  the  complainants ; 
E.  B.  Smith,  J.  E.  Jennie  and  F.  H.  Taylor,  for  the  Great 
Northern  Railway  Company ;  E.  G.  Toomey,  for  the  Board. 

Before :  The  Board,  en  banc,  at  Culbertson. 
By  the  Board.  By  petition,  filed  December  10th,  1921, 
complainants,  who  are  twenty-tv/o  residents  of  Roosevelt 
County,  Montana,  seek  an  order  from  us  requiring  the  Great 
Northern  Railway  Company  to  construct,  install  and  operate 
an  industrial  spur  track,  not  less  than  two  hundred  feet  in 
length,  at  Clover,  Montana.  The  material  allegations  of  the 
petition  set  forth : 
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"That  the  main  line  of  the  Great  Northern  Railway 
Company  runs,  generally,  east  and  west  through  the  station 
of  Clover,  Montana,  and  that  the  railroad  company  owns,  at 
said  station,  ground  in  area  sufficient  to  hold  three  or  more 
side  tracks  north  of  the  main  line  of  said  railway  company  at 
said  station,  and  twa  or  more  side  tracks  south  of  the  main 
line  of  said  railway  company  at  said  station ;  that  there  is 
now  constructed  and  in  operation  on  the  south  side  of  said 
main  line  at  Clover,  Montana,  a  side  track,  or  passing  track, 
about  one  mile  in  length ;  and  that  no  other  track  or  tracks 
are  now  constructed  at  or  near  said  station. 

"That  in  the  absence  of  an  industrial  spur,  your  peti- 
tioners and  other  shippers  are  required  to  drag  a  loading 
chute  and  a  loading  platform  alongside  of  said  passing  track 
to  load  livestock  and  grain  into  cars  standing  on  said  passing 
track,  and  that  this  arrangement  greatly  interferes  with 
proper  and  expeditious  loading,  and  likewise  greatly  inter 
feres  with  safe  and  satisfactory  operation  of  trains. 

"That  the  country  round  about  Clover,  Montana,  fur- 
nishes for  the  Great  Northern  Railway  Company  a  large  and 
substantial  tonnage  in  grain  and  livestock,  all  of  which  musi 
be  loaded  at  Clover,  Montana,  inasmuch  as  the  haul  or  move- 
ment to  Culbertson,  Montana,  is  prohibitive  and  the  elevator 
at  Lanark,  east  of  Clover,  has  been  burned  down ;  that  there 
exists,  about  three  miles  south  of  Clover,  Montana,  a  lignite 
coal  mine ;  and  that  a  large  tonnage  of  lignite  coal  can  be 
loaded  at  Clover,  Montana,  in  the  event  a  proper  industrial 
spur  or  track  is  installed  to  admit  of  the  same. 

"That  an  industrial  spur,  tapping  the  side  track  or  pass- 
ing track  south  of  said  main  line  and  at  a  point  east  of  the 
Roosevelt  Highway  crossing,  said  spur  to  be  about  two  hun- 
dred (200)  feet  in  length,  will  fully  and  satisfactorily  answer 
the  requirements  of  your  petitioners ;  that  your  petitioners 
are  ready  and  willing  to  do  whatever  grading  may  be  neces- 
sary in  the  premises,  and  are  ready  and  willing  to  bear  their 
just  share  and  proportion  of  any  and  all  expense  properly 
connected  therewith." 

The  carrier,  after  due  service  of  a  copy  of  such  petition, 
answered  informally  to  the  effect  that  "Business  does  not 
warrant  a  loading  spur,"  but  at  the  hearing  interposed  de- 
fense on  the  merits. 

Clover  is  located  on  the  main  line  of  the  Great  Northern, 
Montana  Division,  3.33  miles  west  of  Lanark  and  4.12  miles 
east  of  Culbertson,  about  midway  between  the  customary 
station  interval  of  six  or  seven  miles.  It  appears  that  there 
is  now  constructed  and  in  operation  on  the  south  side  of  the 
main  line  at  Clover  a  passing  track  about  3,200  feet  in  length, 
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with  capacity  for  74  cars.  Further,  that  the  company  owns 
at  Clover  ground  sufficient  in  area  to  contain  three  or  more 
side  or  passing  tracks  north  of  the  main  line  and  two  or  more 
of  such  tracks,  in  addition  to  the  existing  track,  south  of  the 
main  line.  The  country  tributary  to  Clover  now  supports 
about  sixty  families. 

To  sustain  their  petition,  complainants  assert  that  a 
score  or  more  of  farmers  who  live  from  one-half  to  three 
miles  from  Clover  and  from  three  to  eight  miles  from  any 
well-equipped  loading  point  grow  and  market,  by  Great 
Northern  rails,  about  thirty  carloads  of  grain  a  year.  The 
wagon  or  motor  haul  of  this  commodity  will  be  reduced  from 
a  mile  to  five  or  more  miles  if  proper  loading  facilities  are 
provided  at  Clover,  and  as  such  expense  is  reduced  profits 
grow.  Of  several  hundred  tons  of  marketable  hay  cut 
from  meadows  adjoining  Clover  it  is  testified  that  loading 
at  Clover  will  result  in  the  marketing  thereof,  now  more  or 
less  restricted  because  the  road  haul  to  Lanark  consumes 
the  small  margin  of  profit  possible  to  save  by  loading  at 
Clover.  From  time  to  time  cattle  have  been  shipped  from 
Clover,  in  1921  twelve  carloads  from  one  ranch.  Loading 
was  effected  by  dragging  a  heavy  cattle  chute  and  platform 
up  to  the  passing  track  and  driving  the  cattle  through  the 
chute  to  cars  in  a  waiting  train.  The  grain,  hay  and  cattle 
loading  constituted  the  greater  part  of  traffic  now  actually 
offered  the  carrier  and  shipped  from  Clover  territory.  The 
record  planly  shows  that  increased  daily  loading  would 
result  from  the  shorter  hauls,  as  from  one-third  to  one-half 
more  hauls  could  be  made  than  at  present.  A  substantial 
advantage  of  loading  grain  at  Clover  would  be  the  direct 
billing  to  terminals  as  against  the  practical  necessity  of 
dealing  through  an  elevator  when  loading  at  Culbertson. 
The  elevator  at  Lanark  has  burned  down  since  the  1921  grain 
season.  A  spur  at  Clover  would  be  an  added  convenience  to 
farmers  shipping  feed  and  ranch  supplies. 

Vast  deposits  of  lignite  coal  lying  from  a  mile  to  a 
mile  and  a  half  north  of  Clover  can  be  successfully  oper- 
ated if  provision  is  made  for  loading  the  product  at  Clover, 
complainants  assert.  Hauls  to  Lanark  and  Culbertson, 
present  loading  points,  would  be  too  costly.  Tonnage  of 
some  magnitude  is  prophesied  from  this  source,  perhaps  a 
thousand  tons  a  day  from  the  eight-foot  vein  now  opened. 
Several  hundred  tons  of  this  coal  are  mined  and  sold  locally, 
and  at  least  one  instance  of  a  coal  market  forfeited  because 
of  the  present  expensive  road  haul  is  cited.  Again,  future 
carload  traffic  in  potatoes  is  predicted  from  the  Clover  area. 

Conformably  to  its  informal  answer  the  carrier  intro- 
duced testimony  to  show  that  present  traffic  was  compara- 
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lively  slight  and  that  traffic  alleged  by  complainants  to 
await  the  spur  was  largely  speculative  and  too  remote  for 
present  consideration.  It  must  be  admitted  that  Clover 
has  originated  rather  slight  tonnage  since  October,  1920, 
back  of  which  we  do  not  go.  The  twelve  months  which 
started  with  that  period  show  freight  forwarded  amounting 
to  46,900  pounds,  realizing  $234.47,  freight  received  of  46,180 
pounds,  realizing  $76.92,  and,  since  September,  1921,  reports 
show  freight  forwarded  of  23,000  pounds,  producing  a 
revenue  of  $40.25,  and  freight  received  of  1,950  pounds, 
realizing  $2.94.  Since  the  testimony  as  to  carload  loading 
of  cattle  at  Clover  stands  uncontradicted,  it  is  fair  to 
assume  that  station  reports  do  not  credit  Clover  with  this 
business  because  it  was  probably  billed  out  as  from  Cul- 
bertson  or  Lanark,  the  three  stations  taking  the  same  rate. 
And,  of  course,  in  this  class  of  cases  the  absence  of  a  spur, 
causing  shippers  to  seek  a  point  where  such  a  facility  is 
provided,  is  one  of  the  principal  causes,  if  not  the  sole  cause, 
for  a  relatively  slender  traffic  showing.  The  inference  ex- 
tended by  the  carrier,  "We  would  construct  a  spur  if 
business  warranted  it,"  is  conditioned  on  a  premise  which 
the  carrier  defeats  in  some  measure,  by  withholding  a  spur. 
Hence,  prophecy  as  to  probable  traffic  is  of  real  importance. 
But  business  is  not  alone  to  be  considered.  Safety  of 
operation  is  of  great  importance.  The  use  of  the  passing 
track  for  loading  freight  not  only  violates  standard  oper- 
ating practice,  but  is  positively  dangerous.  Passing  tracks 
are  constructed  to  insure  safe  and  expeditious  main  line 
operation.  Save  when  in  use  to  admit  a  given  train  to  clear 
the  main  line  for  a  train  with  superior  rights  on  that  line, 
a  passing  track  should  be  kept  as  clear  as  the  main  line. 
When  it  is  blocked  by  freight  loading  or  a  bad  order  car 
set  out  thereon,  its  utility  is  destroyed.  A  loading  track, 
spur  or  otherwise,  running  off  the  passing  track  will  en- 
able loading  to  be  effected  without  blocking  the  passing 
track,  and  affords  space  for  setting  out  bad  order  cars. 
Indeed,  trackage  at  stations  nearly  always  includes  a 
house,  team  or  loading  track  or  spur,  either  o^f  the  main 
line  or  off  the  passing  track.  Such  tracks  are  the  most 
common  incidents  of  station  trackage,  a  fact  that  at  once 
proves  their  necessity  and  utility.  In  this  respect  Clover 
station  seems  to  be  an  exception. 

COST. 

Petitioners  set  out  in  paragraph  IV  of  their  petitio'n, 
supra,  that  they  "are  ready  and  willing  to  do  whatever 
grading  may  be  necessary  in  the  premises  and  are  ready 
and  willing  to  bear  their  just  share  and  proportion  of  any 
and   all   expense   properly   connected    therewith."      At   the 
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hearing  they  pare  down  this  broad  declaration  to  assent 
to  do,  or  bear  the  cost  of,  whatever  grading  may  be  neces- 
sary. A  witness  for  the  carrier  testified  that  the  operating 
department  gave  him  an  estimate,  not  itemized,  of  $1,200 
for  a  spur  350  feet  in  length.  One  hundred  and  fifty  feet 
are  required  for  clearance  and  the  remainder  for  cars.  This 
figure,  he  concludes,  covers  only  cost  of  track.  Estimates 
put  the  required  fill  at  from  four  to  five  feet.  There  is  no 
suggestion  that  the  cost  of  the  spur  is  a  deterrent  to  con- 
struction ;  indeed,  no  room  for  such  a  suggestion,  in  view 
of  petitioners'  offer  to  do  the  grading. 

CONCLUSIONS. 

We  conclude  that  the  petition  should  be  granted. 
Clearly,  the  facility  proposed  in  the  form  of  a  spur  is 
wholly  public  in  character,  and  hence  comes  within  our 
construction  of  Ch.  135,  Laws  1917,  Sec.  3833,  R.  C.  M.  1921, 
and  judged  by  the  use  to  be  made  thereof  would  be  none  the 
less  public  if  proposed  or  realized  as  a  track  for  loading 
and  unloading  at  stations,  Ch.  105,  Laws  1913,  Sec.  3837, 
R.  C.  M.  1921.  (In  re  Industrial  Spurs  and  Side  Tracks  14 
M.  U.  R.  84,  P.  U.  R.  1922-A  667.) 

The  track  or  spur  comes  into  existence  as  a  public 
utility  that  the  corporation  may  better  discharge  its  public 
obligation.  This  being  true,  we  do  not  find  the  situation 
lacking  in  those  essential  ingredients  which  have  been  held 
to  justify  compulsory  expenditure  of  the  carrier's  money. 
(Mo.  Pac.  Ry.  v.  Nebraska,  164  U.  S.  403,  417;  Hairston  v. 
Danville,  etc.  Ry.  Co.,  208  U.  S.  598;  Mo.  Pac.  Ry.  v. 
Nebraska,  217  U.  S.  196 ;  Union  Lime  Co.  v.  C.  &  N.  W.  Ry. 
Co.,  233  U.  S.  211;  C.  &  N.  W.  Ry.  Co.  v.  Ochs,  249  U.  S. 
416.)  The  carrier  in  the  performance  of  its  duty  to  accom- 
modate shippers  at  stations  must  make  outlays,  like  other 
business  corporations,  not  the  subject  of  quick  remunera- 
tion. If  the  proposed  facility  were  to  be  located  at  an 
isolated  spot  to  cut  expenses  of  a  few  farmers,  its  con- 
structio'n  might  well  be  denied,  for  the  carrier  is  not  to  be 
compelled  to  relieve  the  business  exigencies  of  private  per- 
sons. In  this  case,  however,  the  rails  are  to  provide  the 
common  incidents  of  station  service.  Clear  recognition  of 
existing  inadequacy  is  evidenced  by  the  carrier's  attempt  to 
improvise  loading  facilities  on  the  passing  track.  The  spur 
proposed  will  meet  an  existing  deficiency  in  service.  It  is 
no  extraordinary  provision.  In  the  view  we  take,  all  the 
outlay  might  be  required  of  the  carrier,  but  petitioners' 
offer  of  co-operation  will  be  availed  of  in  commendation  of 
a  spirit  too  seldom  evinced.  An  appropriate  order  will  be 
entered. 
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ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol,  at 
Helena,  Montana,  Thursday,  May  4th,  1922,  at  3  o'clock  p. 
m.,  present  Chairman  Dennis  and  Commissioners  Boyle  and 
Ross,  in  the  matter  of  the  petition  of  22  residents  of  Roose- 
velt County,  Montana,  for  an  order  of  this  Board  requiring 
the  Great  Northern  Railway  Company  to  construct,  install 
and  operate  a  public  loading  and  unloading  spur  at  the  sta- 
tion of  Clover,  Montana,  this  matter  being  before  the  Board 
upon  the  petition  aforesaid,  and  the  defendant  company- 
having  been  accorded  a  hearing  thereon,  and  a  full  investi- 
gation of  the  matters  and  things  involved  having  been  had, 
including  visual  inspection  of  the  site  of  the  proposed  spur, 
and  the  Board  having  this  day  made  its  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report 
is  hereby  approved  and  made  a  part  hereof,  and  now  the 
Board  being  fully  advised  in  the  premises : 

IT  IS  ORDERED,  That  the  Great  Northern  Railway 
Company  shall,  on  or  before  the  1st  day  of  August,  1922, 
pursuant  to  the  plan  hereinafter  provided,  construct,  install 
and  operate  a  public  industrial  spur  or  public  loading  or 
unloading  track,  not  less  than  350  feet  in  length,  from  a  point 
by  the  company  selected  on  its  passing  track  at  Clover,  and 
running  the  distance  aforesaid  in  the  direction  best  suited 
to  the  purpose  of  the  spur  or  track. 

IT  IS  FURTHER  ORDERED,  That  the  Great  Northern 
Railway  Company  shall  bear,  all  and  singular,  the  costs  of 
the  ties,  spikes,  plates,  rails  and  metal  parts  of  said  facility, 
and  all  and  singular,  all  other  items  of  cost,  including  labor 
costs,  save  and  except  that  the  grading  and  filling  for  such 
track  shall  be  executed  by,  or  all  the  expense  thereof  borne 
by,  petitioners  herein.  In  the  event  grading  and  filling  are 
actually  performed  by  petitioners,  the  same  shall  be  in  all 
respects  executed  to  the  satisfaction  of  the  defendant. 

IT  IS  FURTHER  ORDERED,  That  representatives  of 
petitioners  and  representatives  of  the  defendant  shall,  the 
better  to  carry  out  this  order,  confer  and  determine  upon 
execution  of  this  order,  according  to  the  terms  hereof,  on 
or  before  the  15th  day  of  June,  1922,  and  report  the  result 
of  such  conference  jointly  to  this  Board  on  or  before  the  25th 
day  of  June,  1922. 

IT  IS  FURTHER  ORDERED,  That  jurisdiction  of  this 
matter  and  all  the  incidents  thereof  be,  and  the  same  is, 
hereby  expressly  retained  by  this  Board  until  such  spur  track 
is  constructed,  installed  and  operated  as  an  integral  part  of 
defendant's  rail  system,  and  to  the  satisfaction  of  this  Board. 
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IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  by  mail  a  certified  copy  of  this  report  and  order  upon 
each  of  the  parties  hereto  and  that  the  same  shall  be  in  full 
force  and  effect  forthwith. 


MANIX  AND  VAUGHN,  et  al.,  PLAINTIFFS,  vs.  GREAT 
NORTHERN  RAILWAY  COMPANY,  DEFENDANT. 

(Docket  No.  793.  Report  and  Order  No.  1341.) 

(Hearing,  Nov.  29,  1921.     Decided  June  15,  1922.) 

Spur  Tracks — retitioii — Sufiicieiicy. 

1.  Pacts  inducing  affirmative  recognition  by  an  admin- 
istrative tribunal  are  not  required  to  be  exhibited  with  technical 
nicety  in  formal  complaints,  because  the  legislative  agency, 
prescribing  a  condition  for  the  future,  is  duty  bound  to  ex- 
ploit the  field  tor  all  facts  having  materiality  and  relevancy 
whether  or  not  the  parties  develop  such  facts. 

Spur  Tracks — Hearing — Statute — Due  I'rocess. 

2.  As  due  process  in  the  exercise  of  legislative  power 
depends  upon  the  validity  of  the  resulting  enactment,  and  not 
upon  the  mode  in  which  the  legislative  determination  was 
reached,  notice  and  hearing  being  therefore  unnecessary,  it 
would  seem  that  where  legislative  power  may  be  delegated  at 
all  to  an  administrative  tribunal  it  may  be  delegated  to  be 
exercised  without  notice  and  hearing,  provided  that  the  legis- 
lature's  intention   to  do   this   clearly   appears. 

Spur  Tracks— Sec.  3833  R.  C.  M.  1921— Reguiations— Hearing. 

3.  The  Board  has  interpreted  the  language  of  section  3833 
R.  C.  M.  1921,  to  mean  that  it  must  prescribe  uniform  rules  of 
procedure  for  all  cases  thereunder  and  in  rules  heretofore 
prescribed  it  has  provided  for  a  public  hearing  in  all  contested 
cases.  Where  a  hearing  has  in  fact  been  enjoyed  by  a  carrier 
under  these  rules,  it  can  not  make  valid  objection  that  the 
statute  affords   it   no  hearing. 

Spur    Tracks — Power    of    State — Interstate     Commerce     Commission  — 
Power  of  Congress. 

4.  The  Board  can  find  no  ground  for  the  proposition  that 
the  construction,  maintenance  and  operation  of  an  interstate 
spur  to  serve  industries  located  or  to  be  located  thereon  are 
a  purely  nationalistic  matter  over  which  the  power  of  Congress 
is  exclusive,  to  the  extent  that  its  inaction  is  equivalent  to  a 
declaration  that  the  subject  shall  be  exempt  from  regulation 
by  the  states.  The  decision  inTexas  v.  Eastern  Texas  R.  Co. 
U.  S.  is  relied  upon  as  demonstrating  Congres- 
sional forebearance  in  the  field,  whether  by  way  of  authority 
to  the  Interstate  Commerce  Commission  or  otherwise. 

Spur  Tracks — Main  Line  Extensions — Po^ver  of  Board. 

5.  The  Board  has  no  power  to  compel  the  construction  of 
new  rail  lines  or  the  extension  of  existing  lines  to  serve  ter- 
ritories not  voluntarily  reached  by  the  corporation.  It  may 
regulate  a  service  which  the  company  has  undertaken  to  give 
the  public,  but  may  not  compel  dedication  of  property  to  a 
new  service. 
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Spur  Tracks — Statute — Power  of  Board — Public — Private. 

6.  While  the  statute,  supra,  contains  no  express  direction 
tliat  spurs  must  be  public,  it  is  obvious  that  we  can  compel 
only  the  discharge  of  tiie  carrier's  public  duty,  hence  the 
statute  must  be  construed  to  grant  authority  to  compel  the 
construction  of  spur  tracks  only  when  they  are  for  public 
use.  The  character  of  the  spur  is  determined  by  the  right  to 
use  it,  and  not  by  the  extent  to  which  that  right  is  exercised. 

Spur  Tracks — Factors  to  be  Cousidered. 

7.  Elements  to  be  considered  in  a  spur  track  case  include 
the  physical  features  of  construction,  safety  and  ease  of  oper- 
ation, nature  and  volume  of  business  to  be  handled  over  the 
spur,  probable  revenues,  convenience  to  shippers,  necessity 
for  the  facility  and  cost  of  spur. 

Spur  Tracks — Construction. 

8.  Carrier  ordered  to  construct  a  spur  track,  at  its  own 
cost,  save  for  right-of-way,  for  a  length  of  1.75  miles  to  serve 
a   community   at    the    terminus   thereof. 

Application  by  the  plaintiffs  above  named  and  others 
for  an  order  of  this  Board  requiring  the  Great  Northern 
Railway  to  construct  and  operate  an  industrial  spur  from  a 
point  in  or  near  the  Town  of  Oilman,  Montana,  to  a  point 
within  the  Town  of  Augusta,  Montana,  for  the  benefit  of 
plaintiffs.     Granted. 

Appearances :  Stewart  &  Brown,  for  the  plaintiffs ; 
I,  Parker  Veazey,  for  the  defendant;  E,  G.  Toomey,  Counsel, 
for  the  Board  of  Railroad  Commissioners. 

Before:    The  Board,  en  banc,  at  Augusta,  Montana, 

By  the  Board :  On  September  15th,  1921,  this  proceed- 
ing was  commenced  by  a  petition  filed  by  the  plaintiffs 
above  named  and  others,  all  of  whom  are  engaged  in  various 
mercantile  businesses  at  Augusta,  Montana,  relief  being 
prayed  on  behalf  of  petitioners  proper  and  the  people  of 
the  Town  of  Augusta,  Montana. 

Omitting  formalities,  the  material  allegations  of  thf 
petition  follow: 

I. 

"That  the  plaintiffs  *  *  *  are  engaged  in  the  general 
mercantile  business,  which  business  includes  the  buying  and 
selling,  shipping  and  transporting  of  goods,  wares  and  mer- 
chandise, lumber,  implements,  automobiles,  farm  machinery, 
and  all  kinds  of  mercantile  supplies  and  farming  and  home 
furnishing  and  necessities  and  supplies;  that  the  business 
establishments  of  said  plaintiffs  and  their  places  of  business 
are  located  in  the  Town  of  Augusta,  Lewis  and  Clark  County, 
Montana,  and  that  said  goods,  wares  and  merchandise  and 
other  supplies  are  by  said  plaintiffs  and  their  customers 
and  those  with  whom  they  do  business,  shipped  into  said 
Town  of  Augusta  and  out  of  said  Town  of  Augusta ;  that  in 
addition  to  said  goods,  wares  and  merchandise  shipped  in  and 
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cut  of  said  town  by  said  plaintiffs,  farm  supplies  and  other 
products  in  carload  lots  are  shipped  from  said  Town  of 
Augusta ;  that  the  people  of  the  Town  of  Augusta  and  vicin- 
ity, whose  names  are  attached  to  this  petition,  are  residents 
of  the  Town  of  Augusta,  Lewis  and  Clark  County,  Montana, 
or  the  immediate  vicinity  thereto,  and  as  shippers,  producers 
or  consumers  are  interested  in  this  petition  and  in  having 
the  same  granted  by  your  Honorable  Board. 

II. 

"That  the  Great  Northern  Railway  Company  is  a  cor- 
poration engaged  in  the  business  of  a  common  carrier  in 
different  states  of  the  United  States  and  in  the  State  of  Mon- 
tana, and  owns  and  operates  lines  of  railroad  through  and 
in  said  State  of  Montana. 

III. 

"That  the  defendant,  the  Great  Northern  Railway  Com- 
pany, has  heretofore  projected  and  built  a  line  of  railway 
running  through  the  Town  of  Vaughn  in  a  westerly  direction 
up  Sun  River,  which  said  railroad  extends  to  the  Town  of 
Gilman,  in  Lewis  and  Clark  County,  Montana,  and  which  said 
railway  is  in  constant  operation  and  over  which  daily  trains, 
both  freight  and  passenger,  are  operated  continuously. 

IV. 

"That  the  Town  of  Augusta  and  the  business  houses  of 
these  plaintiffs  are  located  approximately  two  miles  from 
the  nearest  point  on  said  Great  Northern  Railway  Company's 
line,  and  in  order  to  handle  freight  between  the  nearest  point 
on  said  Railway  Company's  line  and  the  business  houses  of 
these  plaintiffs  it  is  necessary  to  haul  all  freight  by  truck  or 
other  overland  conveyance  in  order  that  the  transportation  of 
incoming  freight  may  be  completed  from  the  railway  point 
to  the  business  ho'uses  of  these  plaintiffs  and  in  order  that 
outgoing  freight  from  said  business  houses  may  be  loaded 
upon  freight  cars  for  suitable  transportation. 

V. 

"That  the  nearest  point  on  said  constructed  line  of  said 
Great  Northern  Railway  Company's  Vaughn  to  Gilman  line 
to  the  business  houses  of  these  plaintiffs  and  to  the  Town  of 
Augusta  is  at  or  immediately  adjacent  to  the  Town  of  Gil- 
man ;  that  the  construction  of  an  industrial  spur  from  some 
suitable  point  at  or  immediately  adjacent  to  the  Town  of 
Gilman  to  the  Town  of  Augusta  could  be  accomplished  and 
the  same  could  be  operated  at  an  ultimate  profit  to  said 
defendant  railroad,  and  the  same  would  not  be  an  unreason- 
able and  unnecessary  burden  upon  it ;  that  the  construction 
and  operation  of  said  industrial  spur  would  be  of  large  bene- 
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fit  and  great  accommodation  to  the  plaintiffs  hereinbefore 
mentioned  and  to  the  citizens  of  the  Town  of  Augusta  and  the 
immediate  vicinity  thereof. 

VI. 

"That  the  plaintiffs  have  not  submitted  any  map,  or 
plat,  or  survey  of  course  over  which  said  industrial  spur 
should  be  constructed  for  the  reason  that  all  of  the  country 
immediately  adjacent  to  the  Towns  of  Oilman  and  Augusta 
and  between  the  same  and  over  which  said  industrial  spur 
will  be  constructed,  if  ordered  by  this  Board,  is  level  and 
easily  adaptable  to  the  purposes  required,  and  these  plaintiffs 
allege  that  they  are  perfectly  willing  to  abide  by  the  judg- 
ment of  this  Commission  as  to  the  exact  location  of  said 
industrial  spur,  and  respectfully  ask  that  this  Board  desig- 
nate the  point  where  the  same  shall  leave  the  already  con- 
structed line  of  the  Great  Northern  Railway  Company,  the 
course  over  which  the  same  shall  pass  and  the  terminus 
thereof. 

"WHEREFORE,  These  plaintiffs  pray  this  Commission 
that  it  may,  under  such  reasonable  rules  and  regulations  as 
it  may  hereafter  determine  are  just  and  proper,  require  the 
defendant  company  to  construct  and  operate  an  industrial 
spur,  from  or  adjacent  to  the  Town  of  Oilman,  Lewis  and 
Clark  County,  Montana,  to  some  point  to  be  designated  by 
this  Board,  at  or  in  the  Town  of  Augusta,  Lewis  and  Clark 
County,  Montana,  and  for  the  particular  purpose  of  serving 
the  plaintiffs  herein  named,  the  industries  owned  and  oper- 
ated by  them  and  the  people  of  the  Town  of  Augusta  and 
vicinity." 

By  answer,  filed  October  4th,  1921,  the  defendant  car- 
rier prays  that  the  proceeding  be  dismissed,  the  allegations 
on  which  that  prayer  is  predicated  being  as  follows : 

FIRST. 

"Defendant  says  that  the  petition  herein  and  the  prayer 
thereof  are  and  each  is  too  indefinite  and  uncertain  to  auth- 
orize the  granting  of  the  relief  asked  for,  or  of  any  relief  and 
facts  are  not  stated  in  said  petition  sufficient  to  authorize  the 
relief  asked  for,  or  any  relief,  and  there  is  no  authority  under 
the  laws  of  the  State  of  Montana  vesting  in  the  Commission 
authority  to  order  the  construction  of  any  spur  beyond  the 
station  grounds  at  Oilman,  Montana,  or  to  or  near  Augusta, 
Montana,  and  the  Commission  has  not  yet  established  any 
rules  or  regulations  concerning  investigations  or  hearings 
concerning  the  construction  of  industrial  spurs  under  Chap- 
ter 135,  so-called,  of  the  Laws  of  the  Fifteenth  Legislative 
Assembly  of  the  State  of  Montana. 
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SECOND. 

"Defendant  further  says  that  the  Raih'oad  Commission  of 
Montana  has  no  authority  in  law,  if  any,  to  order  the  con- 
struction of  industrial  or  commercial  spurs,  in  any  event,  if 
at  all,  except  an  industrial  or  commercial  spur,  if  any,  to  be 
used  solely  for  intrastate  shipments,  jurisdiction  in  the  prem- 
ises having  been  assumed  by  the  Congress  of  the  United 
States  in  the  legislation  defining  the  power  and  duties  of 
the  Interstate  Commerce  Commission  of  the  United  States, 
which  Commission  alone,  if  any  Commission,  has  jurisdiction 
in  the  premises,  and  no  facts  are  stated  in  the  petition  show- 
ing what  intrastate  business  would  be  offered  or  arise  on 
said  spur,  or  otherwise,  justifying  the  construction  of  said 
spur,  so-called,  or  justifying  any  further  facility  for  the 
handling  of  intrastate  business. 

THIRD. 

"Defendant  says  that  to  compel  the  construction  of  a 
spur  from  defendant's  railway  at  Oilman  to  or  near  the  Town 
of  Augusta,  Montana,  as  prayed  for,  would  be,  in  effect, 
an  extension  of  defendant's  railway,  and  not  a  spur, 
and  this  proceeding  is,  in  effect  and  in  intent,  not  a  proceed- 
ing for  the  construction  of  an  industrial  or  commercial  spur 
at  Oilman,  Montana,  but  is,  in  effect  and  in  intent,  brought 
for  the  purpose  of  compelling  the  extension  of  defendant's 
railway  from  Oilman,  Montana,  to  Augusta,  Montana,  which 
said  extension  has  been  refused  by  the  defendant,  and  the 
defendant  refuses  to  consent  to  the  same,  and  said  extension 
cannot  lawfully  be  compelled  or  the  construction  of  said 
spur  compelled  against  the  will  of  this  defendant,  and  over 
the  matter  of  the  said  extension  of  said  railway  and  over  the 
matter  of  the  construction  of  said  spur,  so-called,  the  Rail- 
road Commission  of  Montana  has  no  jurisdiction,  and  said 
extension  could  not  lawfully  be  made  or  said  spur,  so-called, 
lawfully  be  constructed  without  the  concurrence  of  both  this 
defendant  Railway  Company  and  of  the  Interstate  Com- 
merce Commission  of  the  United  States  under  the  Transpor- 
tation Act  of  1920. 

FOURTH. 
"1.    Save  as  hereinafter  specifically  admitted  or  denied, 
this  defendant  denies  each  and  every  allegation,  matter  and 
thing  in  plaintiffs'  petition  contained. 

"2.  This  defendant  denies  the  allegations  of  paragraph 
numbered  I  of  said  complaint. 

"3.  This  defendant  admits  the  allegations  of  paragraph 
numbered  II  of  said  complaint,  and  says  that  in  its  said 
business  as  a  common  carrier  it  is  engaged  in  both  intrastate 
and  interstate  business,  and  defendant  admits  that  as  a  part 
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of  its  said  business  it  has  constructed  a  line  of  railroad  run- 
ning- from  the  Town  of  Vaughn  in  a  westerly  direction  up 
the  valley  of  the  Sun  River  and  extending  at  the  present  time, 
as  regards  the  operated  railroad  to  the  Town  of  Oilman,  in 
Lewis  and  Clark  County,  Montana,  but  said  line  of  railway 
as  projected  and  planned  does  not  actually  end  with  the 
Town  of  Gilman,  Montana,  but  extends  still  westerly  to  a 
point  at  or  near  the  Town  of  Java,  Montana,  and  said  con- 
structed railway  from  Vaughn  to  Gilman,  Montana,  is  being 
actually  operated,  with  both  freight  and  passenger  trains 
running  almost  daily. 

"4.  Defendant  admits  that  the  Town  of  Augusta,  Mon- 
tana, and  any  business  houses  therein  are  located  about  one 
mile  from  the  Town  of  Gilman  and  defendant's  railway  line 
therein,  but  defendant  denies  that  it  is  necessary  that  the 
plaintiffs,  to  obtain  adequate  railroad  facilities,  haul  freight 
to  or  from  any  locations  in  Augusta  by  truck  or  otherwise,  to 
or  from  defendant's  railway  at  Gilman. 

"5.  Defendant  denies  that  the  construction  of  an  indus- 
trial spur  from  any  point  at  or  adjacent  to  the  Town  of 
Gilman  to  the  Town  of  Augusta  could  be  accomplished  and 
operated  at  a  profit  to  the  defendant,  or  that  the  samewould 
not  be  an  unreasonable  or  unnecessary  burden  upon  it,  and 
defendant  denies  that  the  construction  or  operation  of  said 
industrial  spur,  so-called,  would  be  of  large  or  great  benefit 
or  accommodation,  or  any  benefit  or  accommodation  to  the 
plaintiffs,  or  to  the  citizens  of  the  Town  of  Augusta,  or  the 
vicinity  thereof. 

"6.  Defendant  further  says  that  there  would  not  be  devel- 
oped by  said  spur,  so-called,  sufficient  intrastate  business,  or 
any  business,  to  justify  the  construction  or  operation  of  said 
spur,  so-called,  and  said  spur  could  not  be  operated  at  a 
profit  to  the  defendant,  or  except  as  a  loss  to  the  defendant, 
and  it  could  not  be  constructed  or  operated  without  im- 
posing upon  the  defendant  an  unreasonable  and  unnecessary 
burden,  and  the  same  would  be  an  intolerable  operating  con- 
dition and  would  operate  to  impede  and  retard  both  state  and 
interstate  traffic  over  said  line  of  railway  as  now  constructed 
and  established  or  over  said  line  of  railway  as  ultimately 
planned  as  aforesaid  to  the  Town  of  Java,  and  an  order  di- 
recting the  construction  of  said  spur,  sc-called,  would  be  in 
excess  of  the  powers  of  the  Railroad  Commissioners  of  the 
State  of  Montana,  and  would  operate  to  deny  to  this  defend- 
ant the  equal  protection  of  the  laws  and  w^ould  take  its  prop- 
erty without  due  process  of  law  and  all  railroad  facilities 
claimed  to  be  needed  by  the  plaintiffs  which  they  can  rea- 
sonably ask  are  available  to  them  at  said  Gilman,  Montana, 
and  additional  facilities  in  the  form  of  said  spur,  so-called. 
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could  not  be  reasonably  required.  That  by  this  proceeding 
the  plaintiffs  seek  to  have  the  railroad  aforesaid,  which  is 
permanently  located,  moved  nearer  to  them,  whereas  they 
would  have  complete  relief  by  themselves,  moving  to  the 
railroad  their  locations  in  the  Town  of  Augusta,  which  are 
temporary,  establishing  and  using  sites  and  facilities  already 
available  upon  the  railroad  as  already  permanently  located." 

The  subject  matter  of  this  case  is  familiar  history.  In 
1918  complainants  above  named,  amo'ng  others,  commenced 
a  proceeding  for  the  construction  of  an  industrial  spur  along 
the  route  now  proposed,  and  the  matter  at  that  time  went 
through  a  hearing  to  this  conclusion :  "If  the  government 
had  not  assumed  control  of  the  railroads,  thereby  limiting 
our  jurisdiction  in  the  matter,  we  would  have  no  hesitancy 
in  ordering  the  construction  of  the  commercial  spur  from 
Oilman  to  Augusta."  (11  Mont.  R.  R.  &  P.  S.  C.  Reports,  51 
55.)  The  instant  case,  however,  was  commenced  by  the  filing 
of  a  new  complaint  and  does  not  depend  for  its  validity  on 
what  has  gone  before. 

The  arduous  contest  waged  about  the  proposal  for  a 
spur  has  been  productive  of  a  multiplicity  of  disputed  points, 
some  of  which,  withering  on  utterance,  need  not  be  noticed 
now.  But  there  are  others  compelling  settlement  before  we 
can  move  to  any  disposition  of  the  merits.  These,  interposed 
by  the  carrier,  we  shall  notice  in  the  order  of  their  appear- 
ance. 

(1)  "The  petition  does  not  set  forth  facts  sufficient  to 
entitle  the  petitioners  to  the  relief  asked  for,  or  to  any 
relief."  This  is  the  first  time  in  our  experience  that  it  has 
been  seriously  suggested  that  the  exercise  of  our  adminis- 
trative power  is  to  depend  upon  adherence  to  the  rules  of 
pleading  obtaining  in  the  courts.  While  the  rdministrative 
process  may  partake  of  the  nature  of  judicial  :':iquiry  at  cer- 
tain stages,  it  does  not  involve,  per  se,  judicial  power.  Facts 
inducing  affirmative  recognition  by  an  administrative  trib- 
unal are  not  required  to  be  exhibited  with  technical  nicety 
in  formal  complaints,  because  the  legislative  agency  pre- 
scribing a  condition  for  the  future  is  duty  bound  to  exploit 
the  field  for  all  facts  having  materiality  and  relevancy, 
whether  or  not  the  parties  develop  such  facts.  Indeed,  the 
whole  administrative  function  may  be  called  into  play  by 
the  agency  clothed  with  such  powers  without  invocation  by 
complaint  from  'strangers.'  The  judiciary,  promulgating 
liability  on  present  or  past  facts,  interpartes,  is  not  an  in- 
strument for  the  discovery  of  details  in  satisfaction  of  a 
legislative  policy,  and  hence  must  depend  for  the  exercise 
of  its  jurisdiction  on  facts  adduced  by  suitors.  The  com- 
plaint, as  the  basic  exposition  of  a  party's  case,  there  becomes 
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of  prime  importance.  Without  further  dilation  on  the  dis- 
tinctions which  our  political  theories  make  between  the  pow- 
ers of  government,  distinctions  at  times  rather  nice,  it  suf- 
fices to  say  that,  in  our  opinion,  the  petition,  even  if  judi- 
cially scrutinized,  does  state  facts  sufficient  to  entitle  the 
petitioners  to  the  relief  sought,  and  at  the  least  compels  ad- 
ministrative recognition  of  the  proposal  sufficient  to  evoke 
full  response  by  appropriate  inquiry  into  the  law  and  the 
facts. 

2.  It  is  next  asserted  that  the  statute  is  unconstitutional, 
and  the  Board,  without  authoritly,  for  the  reason  that  the 
statute  does  not  provide  a  right  in  the  defendant  to  a  hearing. 
The  statute  provides : 

"The  Board  of  Railroad  Commissioners  of  the  State  of 
Montana  shall  have  power  and  authority,  after  such  inves- 
tigation as  they  may  deem  necessary,  and  under  such  rules 
and  regulations  as  they  may  establish  with  reference  thereto, 
to  compel  railroads  or  railways  or  other  companies  or  cor- 
porations operating  and  holding  themselves  out  to  be  com- 
mon cariers  in  the  State  of  Montana,  to  extend  or  construct 
commercial  or  'industrial  spurs  from  constructed  lines  or 
trcaks  at  stations  or  from  within  station  limits ;  provided, 
the  length  of  such  commercial  or  industrial  spurs  or  tracks 
shall  be  not  to  exceed  two  miles  from  the  headblock  to  end  oi 
track."     (Sec.  3833,  R.  C.  M.  1921.) 

In  this  case  the  defendant  carrier  was  in  fact  given  a 
hearing  at  Augusta  November  29th,  1921,  and  at  its  request 
to  obviate  certain  objections  to  testimony  by  it  offered  at 
that  hearing,  again  at  Helena,  January  12th,  1922.  It  scarce- 
ly lies  in  its  mouth  now  to  object  that  the  statute  did  not  in 
these  words  accord  a  hearing,  when  the  carrier  has  enjoyed  a 
hearing  in  fact.     However,  we  shall  examine  the  objection. 

As  due  process  in  the  exericse  of  legisiati-^^c'  power  de- 
pends upon  the  validity  of  the  resulting  enactment,  and  not 
upon  the  mode  in  which  the  legislative  determination  was 
reached,  notice  and  hearing  being  therefore  unnecessary,  it 
would  seem  that  where  legislative  power  may  be  delegated  at 
all  to  an  administrative  tribunal,  it  miay  be  delegated  to  be 
exercised  without  notice  and  hearing^  provided  that  the 
legislature's  intention  to  do  this  clearly  appears.  See,  in 
confirmation  of  this  reasoning.  Commonwealth  v.  Sisson,  189 
Mass.  247,  75  N.  E.  319,  1  L.  R.  A.  N.  S.  752,  109  Am.  St. 
Rep.  630 ;  Winchester,  etc.,  Ry.  v.  Commonwealth,  106  Va. 
264,  281,  55  S.  E.  697;  Prentis  v.  Atlantic  Coast  Line  Co., 
211  U.  S.  210,  29  Sup.  Ct.  67,  53  L.  ed.  150,  and  as  illustrative 
of  the  principle,  Spencer  v.  Merchant,  125  U.  S.  345,  8  Sup. 
Ct.  921,  31  L.  ed.  763;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Minne- 
sota, ex  rel.  Railroad  &  Warehouse  Commission,   134   U.   S. 
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418,  10  Sup.  Ct.  462,  702,  33  L.  ed.  970,  opinion  of  Bradley, 
J.;  Budd  V.  New  York,  143  U.  S.  517,  545-548,  12  Sup.  Ct. 
468,  36  L.  ed.  247;  Home  Telephone  &  Telegi'aph  Co.  v.  Los 
Angeles,  211  U.  S.  265,  278,  29  Sup.  Ct.  50,  53  L.  ed.  176; 
People  V.  Smith,  21  N.  Y.  595;  Lynch  v.  Forbes,  161  Mass. 
302,  308,  309,  37  N.  E.  437,  42  Am.  St.  Rep.  402;  United 
States  V.  Gettysburg  Electric  Ry.  Co.,  160  U.  S.  668,  685,  16 
Sup.  Ct.  427,  40  L.  ed.  576.  On  principle  we  are  quite  satis- 
fied that  we  might  proceed  without  notice  and  hearing  if  so 
directed  by  the  legislature.  But  we  are  not  sure  that 
the  legislature  intended  any  such  summary  treatment. 
There  is  at  least  an  intimation  in  the  statute  that  an 
investigation  should  be  had  and  of  course  every  dictate 
of  common  sense  and  elementary  justice  commands  dis- 
covery of  all  the  facts,  including  exposition  of  the  views 
of  each  party  by  the  party  itself.  These  words  of  the 
statute,  "after  such  investigation  as  they  may  deem 
necessary,  and  under  such  rules  and  regulations  as  they 
may  establish  with  reference  thereto,"  have  heretofore 
received  our  attention.  In  re  Industrial  Spurs  and  Side 
Tracks,  14  M.  U.  R.  84,  P.  U.  R.  1922-A  667,  we  said  "We 
take  it  that  the  words  'with  reference  thereto'  refer  to  rules 
and  regulations  to  be  established  with  reference  to  the  in- 
vestigations which  the  Board  shall  determine  are  necessary 
in  the  solution  of  spur  track  cases.  Obviously,  this  Board 
cannot  prescribe  now,  a  set  of  rules  and  regulations  where- 
by any  given  case  shall  automatically  determine  itself.  If 
the  legislature  had  thought  such  a  course  feasible  it  prob- 
ably would  have  prescribed  the  conditions  itself.  Each  spe- 
cific case  will  be  different,  and  the  most  the  Board  can  do 
is  to  provide  rules  for  a  uniform  procedure  and  for  devel- 
oping all  the  essential  facts  in  each  case — such  facts  to  be 
'essential'  within  the  meaning  of  the  decisions  of  the  United 
States  Supreme  Court." 

The  defendant,  though  a  respondent  in  the  proceeding 
cited,  now  insists  that  the  rules  and  regulations  mentioned 
refer  to  rules  and  regulations  "defining  the  conditions  under 
which  the  spur  can  be  granted,"  though  in  1918  the  asser- 
tion of  the  Great  Northern  was  that  the  "rules  and  regu- 
lations referred  to  in  the  statute"  govern  "the  matter  of 
conducting  the  hearing  as  regards  the  location  or  necessity 
for  the  spur."  We  think  the  phrase  "with  reference  there- 
to" so  pointedly  and  singly  refers  to  rules  and  regulations 
governing  the  investigation  as  to  preclude  necessity  for  re- 
sort to  construction  or  interpretation,  and  therefore  adhere 
to  our  former  opinion,  i.  e.,  that  we  are  clothed  with  au- 
thority to  provide  for  a  hearing.  Following  that  opinion  we 
prescribed  in  an  order  establishing  rules  and  regulations  cov- 
ering any  investigation  for  a  hearing,  in  all  contested  cases. 
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(Order  of  October  1,  1921,  effective  November  1,  1921.  14 
M.  U.  R.  84,  117,  P.  U.  R.  1922-A  667,  703.)  In  the  light  of 
these  things  the  bare  objection  that  the  statute  does  not,  in 
verba,  furnish  a  hearing  is  of  no  force.  And  M^ith  it  goes  the 
related  objection  that  this  proceeding  was  initiated  before 
the  Commission  adopted  any  rules  and  regulations  regarding 
hearings  and  therefore  the  proceeding  is  premature  and  any 
further  proceedings  under  the  petition  filed  "coram  non 
judice"  to  quote  defendant's  own  language.  Failure  to  pro- 
mulgate rules  and  regulations  before  October  1,  1921,  has 
not  deprived  the  defendant  of  any  right  which  it  could  en- 
joy after  promulgation,  and  the  substantial  right  granted 
by  the  rules — a  hearing — arose  by  virtue  of  the  order  of  No- 
vember 1,  1921,  and  was  enjoyed  by  defendant  November 
29th,  1921. 

3.  It  is  next  objected  that  the  Interstate  Commerce 
Commission  is  the  only  governmental  agency,  if  any,  hav- 
ing jurisdiction  to  grant  the  relief  sought.  This  claim  we 
met  and  rejected  in  Re  Industrial  Spurs  and  Side  Tracks, 
supra.  Among  other  things  relied  on  for  our  conclusion 
was  the  decision  of  the  federal  commission  in  National  In- 
dustrial Traffic  League  v.  Aberdeen  &  Rockport  R.  Co.,  61 
I.  C.  C.  120.  There  the  Commission  had  only  to  point  to 
Section  One  of  the  Interstate  Commerce  Act  as  amended  by 
Section  402  of  the  Transportation  Act  to  exhibit  that  it  is 
without  jurisdiction,  for  Subdivision  (22)  of  Section  One 
provides:  "The  authority  of  the  Commission  conferred  by 
paragraphs  (18)  to  (21),  both  inclusive,  shall  not  extend  to 
the  construction  or  abandonment  of  spur,  industrial,  team, 
switching  or  side  tracks,  located  or  to  be  located  wholly 
within  one  State,  or  of  street,  suburban,  or  interurban  elec- 
tric railways,  which  are  not  operated  as  a  part  or  parts  of  a 
general  steam  railroad  system  of  transportation." 

None  of  the  other  provisions  of  the  Interstate  Commerce 
Act  attempts  to  confer  the  authority  here  involved.  Since 
that  decision  (March  15,  1921)  the  Supreme  Court  of  the 
United  States  has  had  occasion  to  examine  Section  402  of 
the  Transportation  Act.  By  this  section  the  court  says: 
"Congress  has  undertaken  to  regulate  the  construction  and 
acquisition  of  new  or  additional  lines  of  railroad,  and  the  ex- 
tension and  abandonment  of  old  lines,"  but  like  the  act  of 
which  the  section  is  amendatory  it  is  "expressly  restricted 
to  carriers  engaged  in  transporting  persons  or  property  in 
interstate  and  foreign  commerce."  From  this  it  is  concluded 
that  an  attempt  of  the  federal  commission  to  permit  the 
abandonment  of  intrastate  business  constituting  one-fourth 
of  the  traffic  of  a  railway  lying  entirely  within  a  single  state 
and  not  a  part  of  another  line,  in  addition  to  the  purely  in- 
terstate and  foreign   business   constituting  three-fourths   of 


74  MONTANA    UTILITIES    REPORTS 

the  road's  traffic,  is  in  violation  of  the  Interstate  Commerce 
Act  as  beyond  the  Commission's  statutory  power.  In  the 
course  of  its  opinion  the  court  says:  "If  Paragraphs  18,  19 
and  20  be  construed  as  authorizing  the  Commission  to  deal 
with  the  abandonment  of  such  a  road  as  to  intrastate  as  well 
as  interstate  and  foreign  commerce,  a  serious  question  of 
their  constitutional  validity  will  be  unavoidable.  If  they 
be  given  a  more  restricted  construction,  their  validity  will 
be  undoubted.  Of  such  a  situation  this  court  has  said: 
'Where  a  statute  is  susceptible  of  two  constructions,  by  one 
of  which  griive  and  doubtful  constitutional  questions  arise 
and  by  the  other  of  which  such  questions  are  avoided,  our 
duty  is  to  adopt  the  latter.'  United  States  v.  Delaware  & 
H.  Co.,  213  U.  S.'366,  407,  408,  53  L.  ed.  836,  848,  29  Sup. 
Ct.  Rep.  527.  Although  found  in  the  Transportation  Act, 
these  paragraphs  are  amendments  of  the  Interstate  Com- 
merce Act,  and  are  so  styled.  They  contain  some  broad 
language,  but  do  not  plainly  or  certainly  show  that  they  are 
intended  to  provide  for  the  complete  abandonment  of  a  road 
like  the  one  we  have  described.  Only  by  putting  a  liberal 
interpretation  on  general  terms  can  they  be  said  to  go  so 
far.  Being  amendments  of  the  Interstate  Commerce  Act, 
they  are  to  be  read  in  connection  with  it  and  with  other 
amendments  of  it.  As  a  whole,  these  acts  show  that  what 
is  intended  is  to  regulate  interstate  and  foreign  commerce, 
and  to  affect  intrastate  commerce  only  as  that  may  be  inci- 
dental to  the  effective  regulation  and  protection  of  commerce 
of  the  other  class.  They  contain  many  manifestations  of  a 
continuing  purpose  to  refrain  from  any  regulation  of  intra- 
state commerce,  save  such  as  is  involved  in  the  rightful 
exertion  of  the  power  of  Congress  over  interstate  and  for- 
eign commerce.  Minnesota  Rate  Case  (Simpson  v.  Shepard) 
230  U.  S.  352,  418,  57  L.  ed.  1511,  1549,  48  L.  R.  A.  (N.  S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916-A,  18;  Railroad 

Commission  v.  Chicago,  B.  &  Q.  R.  Co.,  U.  S.  ,  ante 

236,  42  Sup.  Ct.  Rep.  232.  And  had  there  been  a  purpose 
here  to  depart  from  the  accustomed  path,  and  to  deal  with 
intrastate  commerce  as  such,  independently  of  any  effect  on 
interstate  and  foreign  commerce,  it  is  but  reasonable  lo  be- 
lieve that  that  purpose  would  have  been  very  plainly  de- 
clared. This  was  not  done.  These  considerations  persuade 
us  that  the  paragraphs  in  question  should  be  interpreted  and 
read  as  not  clothing  the  Commission  with  any  authority  over 
the  discontinuance  of  the  purely  interstate  business  of  a 
road  whose  situation  and  ownership,  as  here,  are  such  that 
interstate  and  foreign  commerce  will  not  be  burdened  or  af- 
fected by  a  continuance  of  that  business."     Texas  v.  Eastern 

Texas  R.  Co U.  S ,  11  U.  S.  S.  C.  Adv.  Ops.  1922, 

p.  313. 
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We  cannot  conceive  of  any  ground  for  the  proposition 
that  the  construction,  maintenance  and  operation  of  an  in- 
trastate spur  to  serve  industries  located  or  to  be  located 
thereon  are  a  purely  nationalistic  matter  over  which  the 
power  of  Congress  is  exclusive  to  the  extent  that  its  in- 
action is  equivalent  to  a  declaration  that  the  subject  shall 
be  exempt  from  regulation  by  the  states.  (Cooley,  Con'l. 
Lim.  (7th  ed.)  688,  N.  2.)  Congress  would  have  to  act  af- 
firmatively to  subject  these  matters  to  its  dominion.  And 
the  reasoning  in  Texas  v.  Eastern  Texas  R.  Co.,  though 
pertinent  to  the  abandonment  of  an  intrastate  line,  applies 
a  fortiori,  to  what,  comparatively,  is  a  very  minor  intra- 
state spur  on  an  intrastate  branch,  demonstrating  Congres- 
sional forebearance.  If  judicial  comment  were  needed  after 
the  plain  words  of  subdivision  22  of  Section  One  of  the  In- 
terstate Commerce  Act  to  insure  that  the  federal  govern- 
ment has  not  regulated  the  construction  and  installation  of 
intrastate  industrial  spurs,  such  comment  is  furnished  by 
the  Texas  case.  That  interstate  and  foreign  commerce  may 
move  over  such  a  spur,  in  the  event  of  its  installation,  is  no 
barrier  to  the  power  of  the  state  to  order  such  a  spur  con- 
structed. See  Washington  &  Old  Dominion  Ry.  Co.  v.  Roys- 
ter  Guano  Co.,  94  S.  C.  763;  St.  Louis,  etc.,  R.  Co.  v.  State, 
99  Ark.  1.  1365  W.  938;  State  ex  rel.,  C.  M.  &  P.  S.  Ry.  Co. 
v.  Public  Service  Commission,  77  Wash.  529,  137  Pac.  1057; 
State  ex  rel..  North  Carolina  Corp.  Commission  v.  Southern 
R.  Co.  153  N.  C.  559,  69  S.  E.  621.  This  result  flows 
directly  from  the  fundamentals  just  considered. 

4.  The  carrier  next  asserts  that  "this  proceeding  is  in 
effect  and  in  intent  not  a  proceeding  for  the  construction  of 
an  industrial  or  commercial  spur  at  Oilman,  Montana,  but  is 
in  effect  and  in  intent  brought  for  the  purpose  of  compelling 
the  extension  of  defendant's  railway  from  Oilman,  Montana, 
to  Augusta,  Montana,"  an  act  alleged  to  be  beyond  the  jur- 
isdiction of  this  Board  and  to  be  accomplished  only  with  the 
concurrence  of  both  the  defendant  and  the  Interstate  Com- 
merce Commission.  Beyond  doubt  the  town  of  Augusta 
would  greatly  appreciate  standard  rail  service  by  the  Oreat 
Northern  Railway  Company,  and  this  Board  would  be 
gratified  if  that  desideratum  could  be  reached,  but  this 
case  is  not  to  be  determined  by  appetites  and  aspira- 
tions. We  have  no  power  to  compel  the  construction  of 
new  rail  lines  or  the  extension  of  existing  lines  to  serve 
territories  not  voluntarily  reached  by  the  corporation. 
We  may  regulate  a  service  which  the  company  has 
undertaken  to  give  the  public,  but  we  may  not  compel 
the  public  to  dedicate  its  property  to  a  new  service. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Railroad  Commission,  173 
Cal.  577,  P.  U.  R.  1917-B  336,  160  Pac.  828,  2  A.  L.  R.  975. 
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Petitioners  must  stand  or  fall  on  the  case  for  an  industrial 
spur,  i.  e.,  a  track  leading  from  the  main  line  or  station 
trackage  to  serve  industries  or  commercial  houses,  located 
or  to  be  located  on  such  spur  or  adjacent  there  to,  by  the 
receipt  and  discharge  of  carload  freight  from  and  to  such 
industries  or  commercial  houses, — within  the  confines  of  Sec. 
3833  R.  C.  M.  1921  and  legislative  due  process.  Thus  the 
rivalries  of  contending  communities,  general  considerations 
of  community  development,  convenience  of  shippers  other 
than  those  directly  operating  from  the  spur,  and  those  mat- 
ters of  policy  which  might  be  addressed  to  a  directorate 
contemplating  main  line  extensions  must  be  and  they  are, 
put  out  of  view.  We  are  not  impressed  by  the  suggestion 
that  the  proceeding  is  merely  a  subterfuge  for  main  line  ex- 
tension, for  that  proposition  must  rest  for  validity  on  the 
farther  assumption  that  petitioners  are  ignorant  of  our  stat- 
utory capacity.  The  petition  clearly  recognizes  that  it  is 
only  an  "industrial  spur"  which  this  Board  may  require  and 
there  is  not  the  slightest  room  to  believe  that  instead  of 
proceeding  within  the  law  and  for  a  result  which  may  be 
realized,  petitioners  disregard  the  law  and  thereby  stultify 
themselves.     We  move  now  to  disposition  on  the  merits. 

Character  of  Spur:  The  first  question  met  here  con- 
cerns the  character  of  the  spur  proposed,  whether  it  is  to 
be  public  or  private.  While  the  statute  contains  no  express 
direction  that  spurs  must  be  public,  it  is  obvious  that  we 
can  compel  only  the  discharge  of  the  carrier's  public  duty. 
See  Missouri  Pacific  Ry.  Co.  v.  Nebraska,  164  U.  S.  403,  417; 
Missouri  Pacific  Ry.  v.  Nebraska,  217  U.  S.  196;  Union  Line 
Companv  v.  Chicago  &  N.  W.  Ry.  Co.,  233  U.  S.  211;  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Ochs,  249  U.  S.  416,  420.  And  as 
we  said  before:  "These  cases  need  no  fortifying  comment. 
They^'plainly  demonstrate  that  the  state  may  require  the 
construction  of  spur  tracks  only  when  such  tracks  are  for 
a'  public  purpose.  The  court  was  at  pains  in  each  case  to 
inquire  whether  the  public  could  use  the  spur.  Accordingly, 
we  think  Chapter  135,  Laws  of  1917,  must  be  held  to  grant 
authority  *  *  *  to  order  in  spurs  only  when  they  are 
for  public  use."    Re  Industrial  Spurs,  etc.,  supra. 

The  character  of  the  spur  is  determined  by  the  extent 
of  the  right  to  use  it,  and  not  by  the  extent  to  which  that 
right  is  exercised.  If  all  the  businesses  who  can  be  reason- 
ably accommodated  thereon  have  the  right  to  use  it,  it  is  a 
public  spur  although  the  number  who  have  occasion  to  ex- 
ercise the  right  is  very  small.  Here  the  record  shows  that 
at  least  eight  separate  businesses  contemplate  use  of  the 
spur,  among  others,  three  general  mercantile  establishments, 
a  lumber  yard  and  an  implement  house,  all  receivers  o'f  and 
shippers  of  carload  freight.     The  persons  engaging  in  these 
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enterprises  obtain  no  interest  in  or  control  over  the  track 
beyond  that  of  being  served  by  it  equally  with  any  one  else 
who  may  desire  to  use  it.  The  track,  if  built,  becomes  a 
portion  of  the  trackage  of  the  railroad,  an  integral  part  of 
its  system,  over  which  commodities  in  carlots  move  into  re- 
ceiving depots  of  plaintiffs,  and  products  of  the  valley,  hand- 
led by  the  mercantile  establishments,  and  livestock  find  their 
way  into  the  markets  of  the  world.  By  the  test  of  fact, 
then,  the  spur  would  be  public,  and  this  suffices.  If  consti- 
tutional fiat  and  judicial  declaration  can  impress  such  track- 
age with  a  public  character  or  are  thought  to  add  a  cubit  to 
the  reality  of  fact  they  are  not  wanting,  for  which  see  Sec- 
tions 5,  7  and  8,  Art.  XV,  Constitution  of  Montana,  and 
B.  A.  &  P.  Ry.  Co.  V.  M.  U.  Ry.,  16  Mont.  504. 

Physical  Factors:  About  1910  the  Great  Northern  sur- 
veyed a  line  up  the  Sun  River  Valley  west  from  Great  Falls 
and  Vaughn,  Montana,  as  far  as  the  present  town  of  Gilman, 
distant  51.8  miles  from  the  former  point  and  39.7  miles 
from  the  latter  point  and  thence  westerly  almost  to  the  sum- 
mit of  the  main  range  of  the  Rocky  Mountains.  This  line  is 
a  part  of  a  line  projected  to  connect  with  the  present  main 
line  of  the  Great  Northern  at  the  foot  of  the  west  slope  of 
the  Rockies  at  or  near  the  town  of  Java  in  Flathead  County, 
about  120  miles  northwest  of  Great  Falls,  and,  eventually, 
to  connect  with  the  line  that  has  been  partly  constructed 
from  Lewistown,  Montana,  to  New  Rockford,  North  Dakota, 
whereby  the  Great  Northern  would  have  an  alternate  main 
line  roughly  paralleling  its  main  line  from  the  slope  of  the 
Rockies  through  to  Saint  Paul.  Following  the  survey,  that 
portion  of  the  project  between  Vaughn  and  Gilman  was  con- 
structed and  has  been  constantly  operated,  the  terminal  Gil- 
man coming  into  being  with  completion  of  the  line.  The  bus- 
inesses of  these  plaintiffs  are  located  at  Augusta,  Montana, 
a  community  of  fifty  years'  standing  and  now  containing  600 
inhabitants,  about  1.76  miles  distant  in  a  southwesterly  di- 
rection from  Gilman  and  removed  by  that  distance  or  slightly 
more  from  the  projected  main  line.  It  is  admitted  by  de- 
fendant that  there  are  no  particular  physical  difficulties  in 
the  way  of  constructing  the  proposed  spur,  whether  the 
same  be  taken  out  at  the  present  end  of  track,  making  neces- 
sary an  addition  of  8235  feet  of  track,  or  back  between  the 
switches  making  necessary  an  addition  of  9338  feet  of  track, 
adequately  to  serve  plaintiffs.  At  one  point  on  the  spur  a 
maximum  grade  of  0.7  per  cent  is  reached,  but  the  average 
grade  is  0.5  per  cent.  The  record  discloses  no  unusual  or 
extraordinary  conditions  of  terrain  requiring  special  engi- 
neering, and  such  crossings  as  may  be  required,  if  any,  to- 
gether with  culverts  for  irrigation  ditches  are  commonplace. 
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Objection  is  made  to  the  length  of  this  spur  and  one 
witness  for  the  carrier  goes  so  far  as  to  say  that  there  are 
no  two  mile  spurs  on  the  system.  None  of  the  proposed 
routes  for  the  spur  involves  a  greater  distance  than  1.76 
miles.  O  f  course,  petitioners  cannot  gain  a  branch  line  under 
the  guise  of  a  spur,  but  it  is  hard  to  see  where  there  can 
be  any  transgression  of  fact  inside  the  legislative  limit  of 
two  miles.  If  other  requisites  for  such  a  spur  are  present, 
the  fact  that  it  may  be  necessary  to  lay  and  operate  as  a 
maximum  two  miles  of  track  should  not  deter  installation. 
So  far  as  comparisons  furnish  a  measure  of  reasonableness 
there  are  spurs  on  the  Great  Northern  which  exceed  two 
miles  in  length.  On  the  Mesabi  Division  there  are  nine 
spurs  ranging  from  1.22  miles  to  4.80  miles  in  length,  a 
dozen  of  such  spurs  showing  an  average  length  of  1.99  miles. 
(Great  Northern  Official  List  No.  95,  January  1,  1922,  p. 
XIII.)  On  the  Spokane  Division  the  Fidelity  Lumber  Spur 
at  Albany  Falls  is  1.  99  miles  in  length  (id.,  XXIII.)  On 
the  Cascade  Division  the  River  Spur  at  Brownsville,  1.12 
miles  (id.,  XXVII)  ;  the  Front  Street  Spur  at  New  West- 
minister, 1.44  miles  (id.,  XXVII)  ;  Burrard  Inlet  Spur  at 
Vancouver,  1.14  miles  (id.,  XXVII.)  In  Montana,  the  Royal 
Mill  Spur  and  lateral  projections  at  Great  Falls  total  about 
6.68  miles.  The  spur  for  the  Great  Falls  Meat  Company, 
part  of  the  former  trackage  is  1.35  miles  in  length.  And  the 
Chicago,  Burlington  &  Quincy  Railroad  Company  has  recent- 
ly complied  with  the  Board's  order  for  a  commercial  spur  in 
Big  Horn  County,  approximately  seven  miles  in  length.  The 
length  of  the  proposed  spur  1.56  or  1.76  miles,  at  the  de- 
fendant's option,  is  not,  per  se,  an  unreasonable  requirement. 

Operation:  Under  this  head  witnesses  for  the  carrier 
testify  that  construction  of  the  spur  would  create  an  "ab- 
solutely intolerable  operating  condition,"  because  the  only 
train  now  running  on  the  Vaughn-Gilman  Branch  makes  the 
trip  Gilman-to- Vaughn  and  return  on  a  schedule  comfortably 
within  the  eight  hour  limit  for  the  road  crew  handling  that 
train,  whereas  if  it  became  necessary  to  switch  to  the  spur, 
the  members  of  the  crew  "would  have  to  go  and  get  their 
supper,"  continuing,  "that  would  be  time  and  a  half  and  we 
would  be  paying  them  to  eat  and  to  switch  this  spur  would 
take  two  or  three  hours  for  time  and  a  half  for  the  full  crew." 

When  it  comes  to  technical  questions  of  operation,  we 
think  that  this  Board  is  not  only  entitled  to,  but  should, 
exercise  its  expert  judgment  in  considering  the  evidence. 
(Appleton  Water  Works  Co.  v.  Railroad  Commission  of  Wis- 
consin, 154  Wis.  12,  142  N.  W.  476;  C.  &  N.  W.  R.  Co.  v. 
Railroad  Commission  of  Wisconsin,  145  N.  W.  216,  concurring 
opinion  by  Chief  Justice  Winslow,  974.) 
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Two  members  of  this  Board  have  been  engaged  in  rail- 
road operation  the  greater  part  of  their  Hves,  and  based  upon 
their  knowledge  of  such  an  operation  as  would  be  involved 
in  switching  the  proposed  spur,  the  Board  is  of  opinion  that 
any  ordinary  carload  movements  for  and  on  account  of  plain- 
tiffs should  be  switched  in  one  hour's  time  as  a  maximum. 
The  run  from  the  clearance  point  or  spur  take-off  to  the  spur 
terminus  should  not  exceed  six  or  eight  minutes,  a  20  min- 
ute operation  to  go  up  and  return  to  Oilman  with  the  empties, 
and  40  minutes  to  take  up  and  set  out  the  loaded  cars.  It 
would  not  be  necessary  to  take  the  empties  back  to  Oilman, 
as  a  preliminary  separate  move,  if  the  carrier  would  lay  a 
short  piece  of  track  off  the  spur  to  hold  the  empties — a  com- 
mon facility. 

At  present  the  line  is  and  doubtless  for  some  years  to 
come  will  be  served  by  a  mixed  or  combination  train  (loco- 
motive combination  baggage  and  smoking  car,  small  chair 
car  and  box  cars)  daily  except  Sunday.  Under  its  present 
schedule  there  is  ample  time  for  switching  over  the  spur 
proposed  without  danger  of  going  beyond  the  eight  hour  day 
and  incurring  time  and  a  half  for  overtime.  The  train  and 
engine  crews  are  called  to  leave  Oilman  at  7:30  A.  M.,  their 
time  commencing  at  7:00  A.  M.  They  are  on  actual  duty 
until  they  arrive  at  Vaughn  at  10  A.  M.,  three  hours  later. 
At  Vaughn  the  crew  is  released  from  10:00  A.  M,  until 
3:50  P.  M.,  when  it  leaves  Vaughn,  arriving  at  Oilman  at 
6:45  P.  M.,  and  consuming,  at  times,  30  minutes  after  arrival 
for  station  switching,  a  total  for  the  return  run  of  three 
hours  and  25  minutes,  and  a  daily  total  for  the  crew  of  six 
hours  and  25  minutes  of  actual  duty.  But  even  if  the  ad- 
ditional time  necessary  to  operate  the  spur  is  thought  to 
jeopardize  the  eight  hour  limit,  it  is  patent  that  the  schedule 
of  trains  365  and  366  could  be  easily  altered  to  insure  ample 
time  for  the  necessary  spur  switching.  The  maximum  speed 
for  the  train  is  set  at  20  miles  per  hour,  the  slowest  speed 
for  line  operation  on  the  Havre  Division,  and  the  prescribed 
speed  "for  engines  backing  up."  The  scheduled  time  of  the 
last  numbered  train.  Oilman  to  Vaughn,  is  2:30  minutes  for 
39.7  miles,  an  average  speed  per  hour  of  15.5  miles,  and  of  the 
first  numbered  train  on  the  return  trip  2:55  minutes  or  an 
average  speed  of  14.8  miles  per  hour.  From  Oilman  to 
Vaughn  the  rails  follow  the  river  grade  while  the  ruling 
grade  on  the  return  trip  is  0.5  per  cent.  Of  course  this 
type  of  train  must  suffer  more  than  the  usual  delays  at 
stations  because  of  the  freight  business  handled,  but  in- 
spection of  the  line  and  equipment  shows  that  an  average 
speed  of  20  miles  could  be  made  with  safety.  If  this  speed  is 
realized  the  actual  running  time  over  the  district  could  be 
reduced  at  least  45  minutes  as  follows:    10  minutes  of  the 
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15  minutes  dead  time  at  Vaughn;  5  minutes  of  the  running 
time  between  Sun  River  and  Fort  Shaw;  15  minutes  of  the 
running  time  between  Riebehng  and  Bickel;  15  minutes  of 
the  running  time  between  Bickel  and  Gilman. 

According  to  our  computations  on  the  basis  of  the  time 
card,  the  average  speed  between  stations  of  trains  Nos. 
365  and  366  is  as  follows: 


No.    365 

No.     366 

•Stations 

Miles 
per  hour 

Stations 

Miles 
ppr  hr. 

Vaughn    to    Sui    River 

21.12 
11.28 
11.20 
12.30 
15.36 
14.70 
10.40 

Oilman     to     Bickel 

20.80 
1     19.60 

25.60 

9.84 

1     IS  44 

Sun    I^iver    co    Fort   Shaw 

Bickel     to     Riebeling 

Fort     Shaw     to     Simms 

Riebeling    to    Lowry '. 

T^owrv    to    Simms 

Simms     to     Lowry 

Ijowrv    to    Riebelins" 

Simms    to    Fort    Shaw 

Rieheling-    to    Bickel 

Bickel    to    Oilman    .    . 

Fort    Shaw   to   Sun   River ;     11.28 

Suji     River     to     Vauerhri                   1     17  Rd 

Average    speed    per    hour 

■ 

Average    speed    per    hour.... 

13.60 

15.  8S 

Right-of-Way :  This  case  is  not  complicated  by  any  con- 
test for  a  right-of-way  one  hundred  feet  wide  whereon  to 
lay  the  spur.  We  are  assured  that  such  a  right-of-way 
will  be  deeded  the  carrier  without  cost  to  it.  Consequently 
there  would  be  no  cost  items  for  legal  proceedings  as  well 
as  none  on  account  of  "just  compensation"  for  taking  by 
eminent  domain. 

Nature  and  Volume  of  Business — Revenues:  One  of  the 
most  important  considerations  in  cases  of  this  character  is 
the  nature  and  volume  of  the  business  to  be  handled  over  the 
spur  and  the  revenue  to  be  derived  by  the  carrier  in  conse- 
quence of  its  presence.  Unless  there  is  substantial  compensa- 
tion reasonably  assured,  no  spur  should  be  compelled,  even  with 
all  other  elements  favorable  to  its  installation.  Petitioners  in- 
form, positively,  that  a  gasoline  warehouse,  a  general  mer- 
chandise warehouse,  an  elevator,  and  coal  and  grain  sheds  and 
bins  will  be  by  them  erected  contiguous  to  the  spur  at  Augus- 
ta. We  do  not  think  that  they  are  required  to  put  these  struc- 
tures in  esse  before  seeking  a  spur.  We  find  their  assur- 
rances  worthy.  In  formulating  a  judgment  as  to  the  prob- 
able income  from  this  spur  we  have  been  careful  to  disre- 
gard all  those  sources  of  possible  revenue  which  would  not 
directly  and  necessarily  result  from  the  receipt  and  discharge 
of  carload  freight  over  the  spur.  At  the  present  time  all 
rail  freight  destined  to  plaintiffs  and  others  at  Augusta, 
moves  into  Gilman  and  for  the  most  part  is  billed  to  and 
out  of  Gilman.  Thus,  carload  freight  actually  destined  to 
and  originated  by  plaintiffs  at  Augusta  is  not  regularly 
credited  to  Augusta  on  the  carrier's  records.  To  ascertain 
exactly  the  probable  movement  for  plaintiffs  and  others  over 
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the  industrial  spur,  it  would  be  necessary  to  examine  the 
freight  bills,  incoming  and  outgoing,  and  check  consignors 
and  consignees  thereon  residing  at  or  near  Augusta,  who 
will  locate  warehouses  on,  and  be  served  by,  the  proposed 
spur.  The  carrier  introduced  certain  exhibits  calculated  from 
the  original  waybills  and  expense  bills,  for  1919  and  1920, 
which  may  be  recapitulated  as  follows : 


Shipments  in  Carload  or  Less  Than  Carload  Lots,  Received  or  For- 
warded from  Oilman,  But  Ultimately  Received  by  or  Forvi/arded  from 
People     Residing    Within     Augusta    or    Who     Signed     Petition     Herein. 


1     1919     1 

1920 

1      37.051  i 
1   $   150.21   1 

44.910 
$   162.68 

1     113.47'i  I 

1  $  1,184.57  1 

1            1 

85.996 
$  1,087.85 

1     508.064   1 
1  $  3.295.39  1 

587.824 
$  4,277.47 

1   2.274.584  1 
1  $  7,310.29  1 

2.783.644 
$  7,951.90 

1   1.119.560  -1 
1  $  1.714.48  1 

1.418.616 
$  2.283.74 

1     214.000  1 
1  ?   317.20  1 

1            1 

195.000 
$   321.09 

1     338.940   1 

1  $   990.97  1 

1            1 

105.225 
?   210.97 

1  $14,963.11  1 

1            1 

$16,295.70 

L.     C.     L.     Weight    Freight    Forwarded.... 
L.     C.      L.     Charges     Freight     Forwarded 

C.     L.     AVeight    Freight    Forwarded 

C.     L.     Charges     Freight     Forwarded 

L.     C.     L.    Weight    Freight    Received 

L.     C,     L.     Charges     Freight    Received.... 

C.     L.     Weight    Freight    Received 

C.    L.    Charges    Freight    Received 

Coal    Received.     Weight     

Coal     Received,     Charges     

Cement    Received,    Weight    

Cement    Received,     Charges 

Lumber    Received.    Weight    

Lumber    Received,     Cliarges     

Total    Charges,     All     Traffic 


The  carload  freight  forwarded  in  1919  consisted  of  one 
car  of  hay  and  two  of  wool,  and  in  1920  of  three  cars  of 
wool.  The  carload  freight  received  in  1919  contained,  among 
other  shipments,  two  cars  of  salt  and  five  of  flour  for  plain- 
tiffs, Manix  &  Vaughn,  general  storekeepers,  one  car  of 
implements  for  plaintiffs  Pings  &  Oliver,  one  car  of 
automobiles  for  plaintiff  F.  A.  Quinn,  besides  nearly  fifty 
cars  of  hay  for  other  petitioners,  several  cars  of  stock 
feed  and  coal,  as  above ;  in  1920  carload  freight  received  in- 
cluded seven  cars,  salt,  flour  and  coal  for  Manix  &  Vaughn, 
about  60  cars  of  hay  for  other  petitioners,  six  of  lumber  and 
one  of  cement  for  the  lumber  company,  and  coal  as  above. 
There  are  no  shipments  of  grain  or  livestock  shown  in  the 
tonnage  above. 

A  further  exhibit  introduced  by  defendant  shows  an  ap- 
portionment of  earnings  at  Oilman  station  to  Augusta  on 
the  basis  of  plaintiffs'  claim  of  shipments  received  at  Gil- 
man  but  in  fact  destined  to  persons  in  Augusta  or  residing 
nearer  Augusta  than  Oilman.  Omitting  ticket  sales,  excess 
baggage  charges,   telegraph  receipts,   etc.,   as  immaterial  to 
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the  issue  here,  the  following  is  a  recapitulation  of  the  Augus- 
ta freight  business  as  shown  on  such  exhibit  for  the  years 
1919,  1920  and  through  September,  1921: 


1919 

1920 

1921 

F^reight     received,     carload,     charges 

Tonnaerf*    received      carload                   

$10,950.08 
3,285,271 

$14,343.30 
5,329,748 

$  2,011.79 
611.201 

Fi-eight     received.     L.C.L.,     charges.... 
Tonnage    received.    Ij.C.Ij , 

$  4.355,80 
660,545 

$  5.721.36 
690.689 

$  3.425.54 
445.022 

Freight    forwarded,    carload,     charges... 
Tnnnaere    forwarded       carload            

$38,419.22 
6,531,101 

$13,789.41 
1,855,571 

$  3.166.90 
452,766 

Freight    forwarded,    L.C.L,.,    charges.... 
Tonnage    forwarded.    Tj.C.L 

$       482.52 
60,627 

$       476.56 
83.375 

$       358.04 
1              27.083 

Number    wavbills        

j                    361 

228 

1                      72 

Total    Oharerps      rfO*d     Sl    forw'ci 

1     $54,207.62 

$34,330.63 

1     $  8,962.27 

Total   Tonnage,    rec'd    &    forw'd    C.L. 
Total   Freight,    rec'd  &  forw'd    L.C.L. 

1       9,816.372 
1           721.172 

7.185.319 
774,064 

1       1,063,967 
1           472,105 

The  foregoing  freight  totals  for  Augusta  constitute  37.01 
per  cent  of  the  total  Oilman  business  for  1919,  27.21  per 
cent  for  1920,  and  22.42  per  cent  for  1921.  Compared  with 
the  Oilman  freight  business  alone  the  percentages  for  Augus- 
ta amount  to  38.12  for  1919,  28.47  for  1920,  and  31.50 
for  1921. 

Looking  only  at  the  carload  business  for  the  years  1919, 
1920  and  through  September,  1921,  we  find  these  com- 
parisons : 


Tear 


Oilman  & 
.Augusta 
•^hnrges 
O.L.     Frt. 
Received 


Augusta 
Charees 
C.L.    Frt. 
Received 


Per 
Cent 


Oilman  & 
Augusta 
Charges 
C.L.     Frc. 
Forwarded 


Augusta 
Charges 
C.L.    Frt. 
Forwarded 


Per 
Cent 


1919 
1920 
1921 


$  41,023.23 
62.024.32 
13,231.09 


$10,950.08 
14.343.30 
2,011.79 


I 
$116,278,64  I  $27,305.17 


26.69 
23.12 
15.20 
23.48 


II 


I  $  87.610.91 

I 

43.082.50 
I 
I   16.438.96 


I 

I  $147,132.37 
I 


$38,419.22  I  43.85 

I 
13.789.11  I  32.01 

1 
3.166.90  I  19.26 


$55,375.53   I   37.64 


In  practice  carload  freight  is  not  the  only  traffic  handled 
on  industrial  spurs.  The  Oreat  Northern's  Local  and  Joint 
Tariff  on  Classes  and  Commodities  between  Montana  Sta- 
tions, Number  950-D,  M.  R.  C.  No.  259,  L  C.  C.  No.  A-5337 
contains  this  provision: 

"When  L.  C.  L.  freight,  the  weight  of  each  piece  be- 
ing 4,000  lbs.  or  more,  cannot  be  handled  conveniently  at 
platforms   or   houses    of   the   carrier   and    it    is    desired    by 
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shippers  or  consignees  that  cars  be  shipped  to  their  locations 
within  the  swith  limits,  for  loading  or  unloading,  the  charge 
provided  in  G.  N.  GFO  No.  1214-D,  1.  C.  C.  No.  A-4802, 
Mont.  R.  C.  No.  229,  supplements  thereto  or  re-issues  there- 
of, for  switching  carloads  will  be  made  for  the  extra  service." 
If  the  rule  (common  to  most  carriers)  does  not  admit 
us  to  a  consideration  of  less  than  carload  business  in  this 
case,  it  at  least  demonstrates  the  carrier's  recognition  of 
the  convenience  to  all  concerned  of  spur  loading  and  un- 
loading for  heavy  less-than-carload  shipments. 

To  show  the  quantity  of  freight  received  at  Oilman 
but  actually  hauled  to  Augusta,  plaintiffs  present  the  testi- 
mony of  a  dray  or  transfer  man  who  was  engaged,  without 
appreciable  competition,  in  hauling  freight  from  Oilman 
to  Augusta  from  the  time  the  railroad  ran  into  Oilman 
until  April,  1920.  This  witness,  testifying  from  long,  in- 
timate, personal  engagement  and  from  a  six  months'  study 
in  1918,  states  that  fifty-five  per  cent  of  the  incoming 
freight  arriving  at  Oilman  went  to  petitioners  and  persons 
in  Augusta  at  that  time  and  previously,  and  that  since  1918 
a  "substantial  increase"  over  the  figure  of  fifty-five  per 
cent  was  by  him  noted.  At  least  half  of  this  quantity  of 
freight  was  destined  to  plaintiffs  and  others  in  Augusta 
townsite,  he  says,  and  it  is  noteworthy  that  this  latter 
statement  is  confirmed  by  the  carrier's  check  above.  On 
the  basis  of  freight  received  at  Oilman  from  January  1, 
1917,  through  March  1,  1922,  as  reported  monthly  to  this 
Board,  that  percentage  would  mean  a  very  substantial  busi- 
ness. A  glance  at  the  following  summary  of  such  reports 
makes  this  plain: 


Freight 

Forwarded 

Freight 

Received 

Year 

Weig-ht 

Revenue 

TVeight 

Revenue 

1917      ... 

10,107.330 

12,457,200 

18.336.560 

6.545.200 

7.475.400 

1.365.500 

56.287.190 

$  32.897.53 
65.164.63 
89.824.17 
37.313.94 
41.830.93 
6,514.38 

1     17.072.973 
1      13.123.110 
1      14.125.180 
1      20.664.600 
1        5.544.550 
1       1.641,510 

1     $  37,299.66 
35  590  3f 

1918      

1919      

1         48  203.97 

1920      

15   544   37 

1921      

IS   3K0  19 

1922      

3.980.01 

f 

$273,545.58 

1     72,171.923 

$188,998.56 

Total    Freight,    forwarded    and    received    128.459.113. 
Total   Revenue,    forwarded    and    received    $462,544.14. 

Outgoing  business  consists  principally  of  livestock  and 
grain.  There  is  no  contradiction  of  plaintiffs'  testimony  that 
75  per  cent  of  outgoing  cattle,  practically  all  of  the  outgoing 
sheep  and  40  per  cent  of  outgoing  grain,  would,  by  reason  of 
the  proximity  of  Augusta  to  the  originating  farms  and 
ranches,  more  naturally  be  loaded  at  Augusta  if  facilities  ad- 
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mitted.  The  Great  Northern  objects  to  any  consideration  of 
the  carload  livestock  business  on  the  ground  that  yards  at 
Gilman  are  adequate  to  care  therefor,  that  the  additional 
two-mile  drive,  necessary  to  load  at  Gilman,  is  not  a  serious 
matter,  and,  lastly,  that  stockyards  are  not  provided  on  in- 
dustrial spurs.  Carload  shipments  originating  at  Gilman 
from  January  1,  1917,  through  April,  1922,  and  reported 
monthly  to  this  Board,  are  as  follows: 


Commodity 


1917 


1918 


1919  I  1920  I  1321  I  1922 

I  I 


Tot'l 


10 


Commercial    coal    

Company    freight    

Emgt.     Mov.     &    H.     H.     Goods 

Farm     implements     

Potatoes      , 

Flax      

Oats      

Wheat      

Hay      

Horses    and    Mules    

Cattle     

Sheep    and   goats    

Hogs     ■ 

Wool     

Lumber    and    its    products    

Stucco,      cement,      plaster 

Scrap    iron    and    tin | 

Grain    | 

Livestock      I     141 

Miscellaneous     I       23 

I     

Total      I     219 

I 


.1 


.1 


.1 


.1 


31 


36 

27 

238 
35 

7 


1 
14 
16 
11 


2 
3 

4 

24 

6 

7 

176 

39 
6 

10 
1 


388 


297 


35 
2 
3 
87 
25 
3 
8 
1 
1 
2 


180 


i 

7 

2 

1 

1 

2 

4 

1 

1 

33 

16 

4 

4 

85 

3 

25 

1 

2 

8 

2 

■  ■ 

i 

174 

30   1 

2 

12 

17 

3 

11 

9 

1 

144 

49 

14 

589 

124 

27 

26 

5 

3 

3 

45 

157 

47 

1,288 


Plaintiffs'  percentage  of  inbound  freight  allocated  to 
petitioners  and  others  at  Augusta  is  expanded  by  including 
therein  the  consignees  living  on  the  farming  and  ranching 
areas  nearer  to  that  point  than  to  Gilman.  Since  these  per- 
sons are  now  and  for  years  past  have  been  doing  their 
trading,  banking  and  postal  business  at  Augusta,  there  is 
a  reasonable  certainty  that  any  carload  traffic  in  which  they 
are  interested  would  be  consigned  to  them  or  shipped  by 
them  from  that  point  which  best  facilitates  the  convenient 
handling  of  their  business,  i.  e.,  the  terminus  of  the  proposed 
spur  at  Augusta. 

Whatever  may  be  the  actual  business  to  move  over  the 
spur,  between  the  carrier'^:  minimum  and  plaintiffs'  maxi- 
mum here  prognosticated,  we  are  satisfied  that  this  case  ex- 
hibits sufficient  revenue  at  present  to  warrant  the  instal- 
lation of  the  facility  sought,  bearing  in  mind  its  essential 
public  character.  There  is  not  disclosed  that  volume  of 
traffic  which  would  afford  an  inducement  to  spur  track  con- 
struction on  the  lines  of  eastern  carriers  in  areas  of  greater 
traffic  density,  but  we  must  consider  comparisons  in  our  own 
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state,  and  looking  at  many  of  the  carriers'  spurs  therein, 
there  is  no  doubt  of  the  compelling  force  of  plaintffs'  equities 
from  a  revenue  standpoint. 

Convenience  to  Shippers:  "The  need"  for  the  facility 
"and  the  advantage  to  be  realized  by  shippers  and  the  public 
are  also  to  be  considered,"  says  the  Supreme  Court  of  the 
United  States  in  Chicago  &  Northwestern  R.  Co.  v.  Ochs, 
supra.  This  language  should  be  carefully  noted  for  it  is 
pointed  out  that  the  advantage  to  be  enjoyed  by  the  public  is 
of  equal  concern  with  that  to  be  enjoyed  by  the  particular 
shippers  located  on  the  spur.  The  record  furnishes  per- 
suasive evidence  of  the  need  of  the  spur,  not  merely  be- 
cause it  will  lessen  the  cost  of  incoming  goods  by  elimination 
of  the  trucking  charge  of  ten  cents  per  hundred  pounds  now 
added  to  all  shipments  destined  to  plaintiffs,  nor  because  it 
will  make  possible  easy  handling  and  direct  discharge  of  car- 
load freight,  for  a  single  shipper  as  a  manufacturer,  or  fuel 
dealer,  but  because  it  means  such  advantages  for  six  or  more 
shippers  continuously  engaged  in  business  in  a  growing  town 
of  about  600  persons  (a  third-class  postoffice),  and  through 
these  shippers  for  the  entire  community  and  those  ranchers 
and  farmers  in  the  neighborhood  who  utilize  the  community 
for  a  trading  center.  It  is  true,  of  course,  as  averred  by  de- 
fendant, that  merchants  in  larger  cities  are  hauling  freight 
from  rail  warehouses  to  customers  a  greater  distance  than 
the  length  of  the  proposed  spur,  but  this  is  because  rail  lines 
cannot  be  laid  over  every  city  street.  These  same  mer- 
chants, in  many  cities,  enjoy  spur  track  service  whereby 
their  freight  is  brought  to  or  sent  from  the  door  of  their 
warehouses  in  rail  cars.  That  is  all  that  is  sought  here,  i.  e., 
the  elimination  of  the  road  haul  to  the  warehouse — four 
miles  to  go  and  return — and  the  double  handling  thereat, 
and  since  this  feature  has  warranted  construction  of  a  spur 
for  any  one  of  a  dozen  businesses  in  Montana,  of  lesser  sub- 
stance and  service  than  the  business  of  plaintiffs,  it  ought 
to  satisfy  the  carrier  in  a  case  where  permanent  and  con- 
tinuous spur  track  business  is  offered — where  there  is  cer- 
tainty in  lieu  of  intermittent  probability,  and  where  a  well- 
defined  public  group  receives  the  benefit  of  the  facility  im- 
mediately and  directly. 

Direct  transfer  from  car  to  warehouse  or  from  shipping 
room  to  car  by  means  of  an  industrial  spur  is  of  advantage 
to  the  carrier  as  well.  It  makes  for  the  expeditious  release 
of  equipment  to  be  used  elsewhere  and  cars  set  out  on  such 
spurs  are  removed  from  sidetracks  and  passing  tracks  where, 
in  many  instances,  they  obstruct  and  delay  efficient  opera- 
tion. In  this  case  the  advantage  to  the  carrier  is  accentuated 
in  view  of  the  unusual  delay  which  we  find  attends  unload- 
ing of  carloads  at  Oilman.     The  limited  truck   service,   the 
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unloading  into  the  truck,  the  long  haul  from  Gilman  to 
plaintiffs'  business  sites  in  Augusta,  the  second  unloading 
and  the  return  trip,  work  for  extraordinary  delay  and  a 
tendency  to  use  the  car,  pro  tempore,  as  a  warehouse. 

Cost  of  Spur:  We  were  not  furnished  by  the  carrier 
with  any  figures  as  to  the  cost  of  the  proposed  spur. 
Through  our  engineering  department  careful  estimates  were 
made  after  a  survey  in  March,  1922.    They  follow: 


Items 


Risht-of-way      i 

Orading     I 

Bridges    and    culverts    I 

Ties     I 

Rails     I 

Track     Material    I 

liallast      : I 

Risht-of-way    fence    j 

Crossing    and    signs I 

Track     laying     I 

Engineering    and    supervision    | 

Total     1 


From  End  of 

From  between 

Track  1.56 

Switches  1.76 

Miles 

Miles 

$       967.00 

$  2.032.00 

4,1.-,S.00 

4,724.00 

1.321.60 

1.321.60 

3. 148.. 50 

1                  3,561.75 

8,235.00 

f                 8,520.00 

1.262.73 

1                  1,576.22 

936.00 

1                  1.056.00 

708.00 

1                     708.00 

292.60 

1                      292.60 

1.113.00 

1                 1,232.00 

2. 214.07 

1                  2.502.36 

$24,356.50 

?27.526.53 

1 

If  the  proposal  here  were  for  a  spur  to  serve  a  single 
industry  in  esse  we  should  have  no  hesitancy  in  ordering  it 
to  bear  one-half,  if  not  all,  of  the  cost  of  installation,  but 
under  the  facts  of  this  case  where  the  spur  is  to  serve,  at 
the  outset,  a  number  of  businesses  and  through  such  busi- 
nesses to  convenience  a  substantial  community  whose  per- 
manency is  established  and  growth  reasonably  assured,  we 
are  of  the  opinion  that  all  of  the  above  items  of  expense, 
save  the  cost  of  right-of-way,  which  petitionee's  will  them- 
selves discharge,  should  be  borne  by  the  carr'  r.  The  esti- 
mates are  most  liberal  and  there  is  no  doubt  but  that  the 
carrier  can,  from  materials  already  on  hand  and  bemg  pos- 
sessed of  the  requisite  organization,  very  materially  lessen 
the  above  estimates  when  it  comes  to  the  fact.  As  the 
court  pointed  out  in  Chicago  &  Northwestern  Ry.  v.  Ochs, 
supra,  we  are  not  working  under  the  eminent  domain  powers 
of  the  sovereign,  for,  while  there  is  an  enforced  expenditure 
of  the  carrier's  money  and  an  enforced  use  of  its  property, 
this  money  and  wealth  are  not  taken  from  the  carrier,  but 
go  into  the  acquisition  of  a  facility  which  belongs  to  it  and  is 
operated  as  an  integral  part  of  its  public  system.  So  far 
as  the  future  is  vouchsafed,  this  spur  will  exhibit  greater 
earnings  as  the  years  advance,  not  only  from  the  growth 
of  plaintffs'  businesses  and  the  increase  of  wealth  in  the 
territory  they  serve,  but  the  very  presence  of  the  spur  itself 
is  an  encouragement  to  more  liberal  carload  shipping.    There 
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is  a  suggestion  in  the  record  that  petitioners  will  submit  a 
bid  of  25  cents  a  cubic  yard  for  grading,  a  low  figure. 

After  deliberate  consideration  of  the  record,  we  find 
that  the  evidence  justifies  the  relief  asked.  That  our  con- 
clusion is  in  line  with  decisions  in  similar  cases  is  manifest 
upon  examination  of  the  authorities.  State  v.  Public  Service 
Commission,  77  Wash.  529,  137  Pac.  1057  Ann.  Cas.  1915-D 
and  note  p.  210  L.  R.  A.  N.  S.  1918-B  786  and  note  p.  795; 
Ochs  V.  C.  N.  W.  Ry.  Co.,  135  Minn.  323,  160  N.  W.  866, 
Ann.  Cas.  1918-E  337  and  note  p.  339;  Mt.  Hope  Coal  Co.  v. 
White  Oak  R.  Co.,  28  L.  R.  A.  N.  S.  1013 ;  Mclnnis  v.  N.  0. 

&  N.  E.  R.  R.  Co.,  Miss. 68  So.  481,  P.  U.  R. 

1915-D  418,  57  L.  R.  A.  N.  S.  682  (1915-E),  and  note  p.  682; 
Atchinson  T.  &  S.  F.  Ry.  Co.  v.  R.  R.  Com.;  173  Cal.  577, 
P.  U.  R.  1917-B  336,  160  Pac.  828,  2  A.  L.  R.  975  and  note 
p.  983;  Norfolk  &  Western  Ry.  Co.  v.  Pub.  Serv.  Com.,  82 
W.  Va.  408,  96  S.  E.  62,  8  A.  L.  R.  155  and  note  p.  162. 
An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol,  at  Hel- 
ena, Montana,  on  the  15th  day  of  June,  1922,  at  10  o'clock 
A.  M.,  present  Chairman  Dennis  and  Commissioners  Boyle 
and  Ross,  in  the  matter  of  the  application  of  Manix  and 
Vaughn,  merchants  of  Augusta,  Montana,  et  al.,  petitioners 
for  an  order  of  this  Board  under  Ch.  135,  Laws  1917,  Sec- 
tion 3833,  R.  C.  M.  1921,  directing  and  requiring  the  Great 
Northern  Railway  Company  to  construct,  install  and  operate 
an  industrial  spur  track  from  the  company's  line,  at  or  near 
Oilman,  Montana,  to  serve  petitioners  and  others,  whose 
business  houses  and  sites  are  located  at  or  near  Augusta, 
Montana,  this  matter  being  before  the  Board  upon  the 
petition  of  Manix  and  Vaughn  and  other  petitioners  afore- 
said, and  upon  the  answer  of  the  Great  Northern  Rail- 
way Company  thereto,  and  a  full  investigation  of  the  mat- 
ters and  things  involved  having  been  had,  including  public 
hearing  at  Augusta,  Montana,  on  November  29th,  1921,  and 
again  at  Helena,  Montana,  on  January  12th,  1922,  wherein 
the  defendant  carrier  and  others  participated,  and  now  the 
Board  having  filed  its  report  containing  its  findings  and 
conclusions  thereon,  which  said  report  is  hereby  referred  to 
and  of  this  order  made  a  part,  and  the  Board  now  being 
duly  advised  in  the  premises, 

IT  IS  ORDERED  that  the  Great  Northern  Railway 
Company,  shall,  on  or  before  the  15th  day  of  September, 
1922,  construct,  install  and  thereafter  operate  a  public  in- 
dustrial spur  track  to  serve  these  plaintiffs  and  others  at 
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Augusta,  Montana,  and  that  such  track  shall  be  constructed 
and  installed  by  the  said  Great  Northern  Railway  Company, 
at  its  option  from: 

(a)  Station  2120  (approximate)  to  station  2202  plus 
35  on  the  blue  print  hereto  attached  and  of  this  order  made 
a  part,  or 

(b)  From  station  2108  plus  97  to  station  2202  plus 
35,  as  shown  on  the  blue  print  hereto  attached  and  of  this 
order  made  a  part. 

IT  IS  FURTHER  ORDERED  that  said  industrial  spur 
shall  in  all  respects  follow  and  fulfill  the  standard  plans, 
forms  and  types  of  construction  for  such  tracks,  and  shall 
be  laid  upon  and  occupy  a  right-of-way  not  less  than  100 
feet  in  width  to  be  furnished  as  hereinafter  provided. 
The  said  industrial  spur  shall  be  so  constructed  and  in- 
stalled as  to  admit  of  the  efficient  handling  of  carload 
traffic  thereover,  including  both  the  receipt  and  discharge 
of  carload  freight  and  other  freight  under  applicable  rules 
and  regulations. 

IT  IS  FURTHER  ORDERED  that  in  order  to  facilitate 
the  installation,  construction  and  operation  of  such  track, 
and  to  minimize  the  expense  thereof  so  far  as  possible,  that 
the  petitioners  herein  and  the  defendant  herein  shall,  on 
or  before  the  15th  day  of  July,  1922,  report  to  this  Board 
for  the  purpose  of  a  conference  as  to  the  best  ways  and 
means  of  facilitating  such  construction  and  installation,  and 
to  that  end  the  petitioners  herein  shall  on  such  date  de- 
liver to  this  Board  for  delivery  by  the  Board  to  the  de- 
fendant carrier,  a  good  and  sufficient  warranty  deed,  to  all 
and  singular  the  necessary  right-of-way,  for  such  spur  track 
under  either  of  the  routes  herein  proposed,  and  that  at  such 
conference  the  defendant  carrier  shall  signify,  in  writing, 
the  route  and  line  which  it  will  utilize  in  compliance  with 
this  order  and  thereupon  the  appropriate  deed  for  the  right- 
of-way  for  such  route  and  line  shall  be  delivered  by  this 
Board  to  the  carrier  and  the  unused  deed  to  petitioners 
herein. 

IT  IS  FURTHER  ORDERED  that  all  and  singular  the 
expense  in  connection  with  the  construction  and  installation 
of  this  spur  shall  be  borne  and  discharged  by  the  carrier, 
save  and  except  any  expense  for  right-of-way  herein  which 
shall  be  borne  by  and  discharged  by  petitioners  herein  with- 
out any  of  the  cost  thereof  being  borne  by  the  carrier.. 

JURISDICTION  IS  HEREBY  EXPRESSLY  RETAINED 
BY  THIS  BOARD  for  the  purpose  of  expediting  the  execu- 
tion of  this  order,  and  all  and  singular  the  items  and  in- 
cidents thereof,  to  the  end  of  realizing  the  object  in  view  as 
expeditiously  as  possible. 
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IT  IS  FURTHER  ORDERED  that  the  Secretary  shall 
serve  a  certified  copy  of  this  order  upon  each  of  the  parties 
hereto  and  that  the  same  shall  be  in  full  force  and  effect 
according  to  its  terms  forthwith. 


GEORGE  ROBERTS  et  al. 

V. 

NORTHERN   PACIFIC   RAILWAY   COMPANY. 
(Docket  No.  811.  Report  and  Order  No.  1343.) 

(Hearing,  May  24,  1922.      Decided  August  4,  1922.) 

Loading-   Platform— Traffic— Eleyator   Loading-— Discrimination. 

1.  Where  it  is  shown,  on  petition  for  an  order  of  the 
Board  requiring  a  carrier  to  construct  a  loading  platform  at 
a  station  not  so  served  now,  that  the  station  has  originated 
an  annual  average  of  205  carloads,  mostly  grain,  in  the  past 
five  years,  that  60%  of  the  grain  cars  are  loaded  direct  from 
wagon  to  ca,r,  that  one-half  of  the  cost  of  loading  through  an 
elevator  can  be  saved  to  the  farmer,  if  loading  can  be  made 
carrier  favors  loading  through  an  elevator  the  establishment 
of  which  is  encouraged,  the  Board  will  grant  such  petition, 
direct  from   wagons   in   connection   with    platform    and   that   the 

Loading  Platform — Demand   of  Shippers — Duty  of  Carriers. 

2.  Shippers  may  not  demand  from  a  carrier  the  installa- 
tion of  a  facility  simply  on  the  ground  that  it  will  save  them 
money,  nor  may  a  carrier  refuse  to  install  a  loading  platform 
because  it  will  incur  some  expense  thereby,  and  may  not  earn 
additional    revenue. 

Loading   Platform — Station   Facilities — Necessities. 

3.  The  carrier  has  not  completed  its  duty  by  merely 
spotting  a  car  on  a  team  track.  Freight  must  be  loaded  and 
unloaded  and  to  facilitate  its  receipt  and  discharge  the  carrier 
must  provide  the  devices  reasonably  necessary  and  suited  to 
such  ends — of  which  a  loading  platform  is  about  the  first  in 
importance. 

Loading-  Platform — Elevator — Encouragement  of  Industries — 
Discrimination. 

4.  The  carrier  may  rightfully  encourage  enterprises  on  its 
line,  but  the  success  of  an  elevator,  thereon,  for  example,  must 
not  be  the  carrier's  object  to  the  extent  of  denying  shippers, 
who  do  not  care  to  use  such  elevator,  easy  access  to  the 
carrier's  rails. 

Petition  for  an  order  of  this  Board  requiring  the  North- 
ern Pacific  Railway  Company  to. construct  a  loading  platform 
at  Harrison,  Montana.     Granted. 

Appearances:  E.  A.  Peterson,  for  petitioners;  M.  C. 
Gunn,  for  the  defendant;  E.  G.  Toomey,  Counsel,  for  the 
Board. 

Before:  Commissioners  Boyle  and  Ross,  at  Harrison, 
Montana. 
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By  the  Board:  On  April  Srd,  1922,  George  Roberts  and 
thirty-two  other  petitioners  of  Harrison,  Montana,  and  vicin- 
ity, filed  with  the  Board  a  petition  for  an  order  of  this  Board 
requiring  the  Northern  Pacific  Railway  Company  to  construct 
a  two-car  loading  platform  on  its  side  track  at  Harrison, 
Montana,  reciting  prior  application  to  the  carrier  and  refusal 
thereof. 

On  April  11th  the  carrier  made  answer  as  follows: 
"Admits  that  a  request  for  a  loading  platform  was  made 
to  representatives  of  the  defendant,  but  denies  that  the  de- 
fendant or  its  representatives  refused  to  consider  said 
request;  and  in  this  connection  alleges  that  a  request  was 
made  for  a  loading  platform  at  the  Station  of  Harrison  in 
February,  1921,  and  that  an  investigation  was  then  made  by 
the  Traffic  Department  of  the  defendant,  from  which  it  was 
found  that  a  controversy  or  dispute  had  arisen  between  the 
farmers  and  parties  handling  grain  in  the  vicinity  of  Harri- 
son and  the  owners  or  operators  of  the  elevator  situated  at 
that  station ;  that  the  elevator  was  then  charging  for  handling 
grain  of  farmers  through  its  elevator  the  price  of  four  cents 
per  bushel,  which  was  the  full  legal  charge  then  authorized 
and  permitted  under  the  regulations  of  the  Department  of 
Agriculture,  Labor  and  Industry  of  the  State  of  Montana, 
established  pursuant  to  the  provisions  of  Section  3579  of 
the  Revised  Codes,  1921,  the  farmers  at  that  time  claiming 
that  two  cents  a  bushel  was  a  sufficient  and  reasonable 
charge  for  handling  their  grain  through  the  elevator.  The 
farmers  were  then  advised  by  the  defendant  that  it  could 
not  afford  to  build  a  platform  at  this  station,  in  view  of  the 
fact  that  there  were  adequate  elevator  facilities  for  handling 
grain,  but  that  the  defendant  was  willing  to  make  a  lease 
to  the  farmers'  organization  of  sufficient  of  its  right-of-way 
for  them  to  erect  a  platform  at  their  own  expense. 

n. 

"That  on  October  10,  1921,  the  Department  of  Agricul- 
ture, Labor  and  Industry  reduced  the  rates  for  handling  grain 
in  pubhc  elevators,  and  on  that  date  established  the  following 
rates :  Two  and  one-half  cents  per  bushel  for  handling  wheat, 
barley  and  rye;  two  cents  per  bushel  for  handling  oats,  and 
four  cents  per  bushel  for  handling  flax. 

III. 

"That  in  the  month  of  January,  1921,  William  H.  Buttle- 
man,  one  of  the  petitioners,  spoke  to  the  agent  of  the  defend- 
ant at  L,ogan  regarding  the  construction  of  a  loading  platform 
at  Harrison,  claiming  that  ninety  per  cent  of  the  wheat  was 
loaded  directly  to  cars  instead  of  being  handled  through  the 
elevator.     The  matter  was  again  investigated  by  the  Traffic 
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Department,  which  again  reported  that  the  condition  at 
Harrison  did  not  warrant  or  justify  the  heavy  expense  of 
constructing  a  loading  platform  at  that  point,  inasmuch  as 
the  elevator  charge  for  handling  wheat  had  been  reduced 
from  four  to  two  and  one-half  cents  per  bushel.  The  investi- 
gation indicated  that  there  was  a  controversy  between  the 
the  farmers  and  the  elevator  company,  which  would  probably 
be  adjusted  at  any  time  by  satisfactory  rates  being  made  by 
the  elevator,  in  which  event  a  platform,  which  would  prob- 
ably cost  seven  hundred  to  a  thousand  dollars  to  build,  would 
stand  idle  thereafter. 

IV. 

"The  records  of  the  defendant  show  that  there  were 
fifty-two  cars  of  grain  loaded  at  Harrison  between  January 
1st  and  December  31st,  1921,  and  that  twenty  cars  of  this 
amount  were  handled  through  the  elevator  and  thirty-two 
cars  loaded  directly  to  the  cars,  and  defendant  is  informed 
and  believes  that  had  the  rate  been  two  and  one-half  cents 
per  bushel  during  the  entire  year  of  1921,  instead  of  four 
cents  up  until  October  10th,  1921,  that  a  much  lower  per- 
centage of  these  cars  would  have  been  handled  by  the 
elevator. 

V. 

"Defendant  further  alleges,  upon  information  and  belief, 
that  a  hearing  has  now  been  set  by  the  Commission  of  the 
Department  of  Agriculture,  Labor  and  Industry  for  May  1, 
1922,  for  the  purpose  of  considering  the  rates  and  charges 
to  be  fixed  by  said  Department  for  the  handling  of  grain  of 
all  kinds  in  public  elevators,  and  defendant  alleges,  upon 
information  and  belief,  that  if  the  rates  fixed  do  not  exceed 
the  present  rate  of  two  and  one-half  cents  a  bushel  for 
handling  grain  through  the  public  elevator,  that  the  farmers 
can  handle  their  grain  more  cheaply  through  the  elevator 
than  by  loading  it  from  platforms,  and  that  if  the  company 
should  go  to  the  expense  of  installing  a  two-car  platform, 
there  would  probably  be  no  reasonable  use  of  the  same  in 
the  future. 

VI. 

"That  the  defendant  is  willing,  and  now  offers,  to  lease 
to  the  farmers  in  the  vicinity  of  the  Station  of  Harrison,  at 
a  nominal  consideration,  sufficient  ground  on  its  right-of-way 
to  enable  them  to  construct,  at  their  own  expense,  a  loading 
platform ;  but  the  defendant  does  not  feel  that  it  should  be 
required  to  go  to  the  expense  of  building  this  platform  under 
the  conditions  existing  at  this  station,  as  explained  above." 
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To  this  answer  a  reply  was  filed  on  May  4th  alleging, 
among  other  things,  that  defendant  would  not  consider  build- 
ing a  loading  platform  because  it  had  encouraged  the  building 
of  the  elevator ;  that  it  is  cheaper  to  load  wheat  direct  to  the 
car  than  through  the  elevator,  and  that  the  service  requested 
was  rendered  by  defendant  at  other  points. 

The  evidence  shows  that  Harrison  is  located  on  the  Pony 
branch  of  the  Northern  Pacific  Railway  Company,  in  Madison 
County,  Montana,  the  branch  extending  south  from  the  junc- 
tion with  the  main  line  at  Sappington.  Harrison  appears  to 
be  the  central  shipping  point  for  a  productive  area  of  highly 
cultivated  farms  comprising  some  15,000  acres  of  tillable 
land.  In  this  farming  area  there  are  resident  about  225 
persons.  At  Harrison  a  public  team  and  industry  track  is 
connected  to  and  lies  south  of  the  branch  line  proper.  There 
are  now  located  thereon  a  lumber  yard  and  elevator.  This 
track  holds  all  cars  spotted  for  loading  and  unloading  at 
Harrison. 

An  exhibit  introduced  by  petitioners  shovv's  the  following 
carload  shipments  of  commodities  at  Harrison  from  1917  to 
1921,  inclusive: 


Commodity 


Cattle     

Sheep     

Hogs     

Hay     

Wheat      

Oats      

Barley      

Beets 

Potatoes'    

Emgt.  Mov. 
Scrap  Iron  . 
Separator 


Total 


1917   I   1918 

I 


86   I 
4   I 

65   I 
99  I 


271 


50 


173 
64 
1 
1 
5 
5 
2 

i 
1 


1919  I  1920  I  1921 


134   I       45 


1 

40 
23 


I 

T  — 

303   I     199 


37 

21 

3 


46 


19 

77 
2 


108 


14S 


Grand    Total.    L,oads    1.029 

Approximately  60  per  cent  of  the  grain  cars  loaded  at 
Harrison  were  loaded  direct  from  wagons  to  the  car,  accord- 
ing to  petitioners'  proof,  and  the  remainder  were  handled 
through  the  elevator.  Witnesses  for  petitioners  estimate  that 
about  one-half  of  the  cost  of  loading  through  the  elevator 
can  be  saved  to  the  farmer  if  loading  can  be  made  from  the 
wagons  in  connection  with  a  platform,  and  it  is  urged  that 
"outside  buyers"  bid  considerably  above  the  elevator  price,  so 
that  if  a  farmer  has  a  feasible  method  of  loading,  aside  from 
the  elevator,  he  gains  admittance  to  a  broader  and  better 
market — at  least  a  more  competitive  market. 

It  is  clear  that  farmers  in  the  Harrison  area  have  fol- 
lowed  the   practice   of   shoveling   grain   in   cars   from    their 
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wagons  to  a  considerable  extent,  notwithstanding  the  presence 
of  the  elevator,  and  in  this  connection  it  is  asserted  that 
two  men  can  load  a  car  by  shoveling  in  a  day  at  a  cost  of 
from  $6.00  to  $10.00,  while  it  costs  the  farmer  to  load  the 
same  car  through  the  elevator,  on  the  basis  of  1,000  bushels, 
$25.00.  With  a  platform,  hand  loading  is  greatly  facilitated, 
as  the  grain  may  be  dropped,  while  if  loaded  from  a  wagon 
it  must  be  lifted  into  the  car.  It  is  fairly  deducible  from  the 
evidence  that  hand  loading  requires  three  men,  as  a  general 
rule,  and  consequently  the  cost  would  be  somewhat  in  excess 
of  the  estimate  on  a  two-men  basis. 

The  record  indicates  that  the  platform  is  desired  pri- 
marily for  grain  loading,  but  it  is  testified  that  it  would 
facilitate  the  loading  of  hay  and  potatoes,  particularly  when 
it  comes  to  stacking  those  commodities  to  the  roof  of  the  car. 
It  is  further  plain  that  a  platform  would  be  of  material 
advantage  in  handling  heavy  farming  machinery,  farm  sup- 
plies and  provisions.  And  we  take  account  of  the  generally 
established  and  well  known  uses  of  such  a  facility. 

By  the  carrier  it  is  testified  that  fifty-three  cars  were 
loaded  with  grain  at  Harrison  in  1921,  of  which  number 
thirty-three  were  loaded  directly  from  farmers'  wagons  and 
the  remaining  twenty  passed  through  the  elevator.  It  is 
inferable  from  the  carrier's  testimony  that  loading  via  the 
elevator  instead  of  via  the  platform  would  minimize  the  pos- 
sibility of  demurrage  charges. 

The  carrier  estimates  the  cost  of  a  two-car  platform  of 
adequate  strength  to  be  $830.00. 

The  real  ground  of  the  carrier's  opposition  seems  to  be 
indicated  by  the  following  excerpt  from  Paragraph  V  of  its 
answer:  "And  defendant  alleges,  upon  information  and  be- 
lief, that  if  the  rates  fixed  do  not  exceed  the  present  rate  of 
two  and  one-half  cents  a  bushel  for  handling  grain  through 
the  public  elevator,  that  the  farmers  can  handle  their  grain 
more  cheaply  through  the  elevator  than  by  loading  it  from 
platforms,  and  that  if  the  company  should  go  to  the  expense 
of  installing  a  two-car  platform  there  would  probably  be  no 
reasonable  use  of  the  same  in  the  future,"  followed  by  testi- 
mony of  its  principal  witness  to  the  effect  that  it  is  not 
"a  fair  proposition  for  the  railroad  company  to  put  in  a  load- 
ing platform  for  these  men  to  use  free  of  charge  in  competi« 
tion  with  the  elevator  man  who  put  in  his  own  facility  for 
ten  thousand  dollars." 

We  think  that  both  petitioners  and  defendant  fail  to 
appreciate  the  true  nature  of  their  reciprocal  obligations. 
Shippers  may  not  demand  from  carrier  the  installation  and 
construction  of  a  facility  simply  on  the  ground  that  it  will 
save  them  money,  nor  may  a  carrier,  under  its  public  duty, 
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refuse  to  install  a  loading  platform  or  other  facility  simply 
because  it  will  incur  some  expense  thereby,  and  may  noi 
earn  any  additional  revenue.  In  other  words,  the  necessities 
of  A's  case  may  not  be  made  the  measure  of  B's  duty.  All 
of  the  facts  exposed  as  a  basis  for  decision  are  to  be  con- 
sidered and  any  order  resulting  must  have  its  foundation  in 
an  appreciation  of  the  essential  public  character  of  the  car- 
rier's undertaking. 

From  the  whole  record  we  think  it  clear  that  the  defend- 
ant should  be  required  to  furnish  the  facility  here  sought. 
The  carrier  has  not  completed  its  duty  by  merely  spotting 
a  car  on  a  team  track.  Freight  must  be  loaded  and  unloaded, 
and  to  facilitate  its  receipt  and  discharge,  the  carrier  must 
provide  the  devices  reasonably  necessary  to  the  end  and 
suited  to  the  purpose.  Of  all  the  facilities  which  the  public 
have  a  right  to  require  for  freight  traffic  at  a  station  or 
within  station  limits,  a  loading  and  unloading  platform  would 
seem  to  be  about  the  first  for  which  demand  may  rightfully 
be  made.  It  is  equally  necessary  whether  loading  is  per- 
formed by  manual  labor  or  mechanical  device.  And  we  think 
there  is  recognition  of  this  fact  in  the  record  before  us,  in 
the  fact  that  the  carrier  offers  to  lease  a  site  for  the  con- 
struction of  the  platform  provided  the  expense  of  construc- 
tion is  borne  by  petitioners.  But  the  facility  is  so  plainly 
a  public  facility  located  on  the  carrier's  right-of-waj^  and 
operated  as  an  integral  part  of  its  station  service,  that  all 
the  cost  thereof  should  be  borne  by  the  carrier.  True,  this 
results  in  an  enforced  expenditure  of  the  carrier's  p^'operty 
to  that  extent  necessary  for  providing  the  platform,  but  there 
is  no  taking  in  the  sense  that  the  carrier  must  part  with  the 
possession  and  relinquish  the  enioyment  of  property.  The 
platform  is  its  property  and  its  installation  requires  merely 
the  expenditure  of  money — the  transformation  of  property — 
for  a  definite  public  purpose.  All  these  things  are  so  plainly 
in  the  primer  of  transportation  duties  that  we  feel  defendant 
should  have  satisfied  petitioners'  request  without  invoking 
formal  declaration  of  the  various  rights  involved. 

It  does  not  appear  from  the  record  whether  the  defendant 
carrier  owns  or  to  any  extent  controls  the  elevator  at  Harri- 
son. However  this  m.ay  be,  the  fact  obtrudes  that  defendant, 
at  least  through  its  local  officials,  is  rather  too  solicitous  for 
the  welfare  of  that  particular  corporate  shipper.  Naturally, 
the  extent  of  the  elevator  company's  investment  and  its 
undoubted  utility  make  a  strong  appeal  for  encouragement, 
and  no  one  is  willing  to  see  any  harm  befall  that  enterprise. 
But  shippers  have  a  right  to  resort  to  the  elevator  or  other- 
wise. And  if  they  prefer  to  load  without  its  agency  they 
must  be  secured  in  their  right  to  convenient  facilities,  even 
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as  the  public  elevator  is  secured  by  its  site  on  defendant's 
right-of-way,  track  layouts  and  platforms.  Here  the  limits 
of  legitimate  encouragement  of  an  industry  have  been  tran- 
scended by  the  carrier's  anxiety  to  foster  the  welfare  of  one 
shipper.  All  are  to  be  encouraged,  but  none  preferred.  And 
preference  has  resulted  and  would  continue  without  the  plat- 
form, for  its  absence  tends  to  move  grain  to  the  elevator. 
The  latter's  success  is  not  to  be  the  carrier's  object  to  the 
extent  of  denying  other  shippers  easy  access  to  the  carrier's 
rails.  The  duty  to  serve  without  discrimination  is  as  old  as 
the  undertaking  of  public  carriage  itself. 

On  the  subject  of  cost  we  are  quite  sure  that  the  sum  of 
$830.00  represents  the  maximum  estimate. 

Our  statutory  authority  is  plain,  (Sees.  3822-3826  R.  C. 
M.,  1921.)     An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  at  the  Capitol,  at 
Helena,  Montana,  on  Friday,  the  4th  day  of  August,  1922, 
commencing  at  10  o'clock  A.  M.,  present  Chairman  Dennis 
and  Commissioners  Boyle  and  Ross,  in  the  matter  of  the  com- 
plaint of  George  Roberts  and  other  petitioners  of  Harrison, 
Montana,  vs.  the  Northern  Pacific  Railway  Company,  praying 
for  an  order  of  this  Board  requiring  the  said  railway  com- 
pany to  construct  and  install  an  adequate  loading  platform  at 
Harrison,  Montana,  this  matter  being  before  the  Board  upon 
the  complaint  of  the  said  petitioners,  the  answer  of  the  North- 
ern Pacific  Railway  Company,  and  the  reply  of  the  petition- 
ers, and  a  full  investigation  of  the  matters  and  things  in- 
volved having  been  had,  pursuant  to  the  statute  in  such  case 
made  and  provided,  including  a  public  hearing  at  Harrison, 
Montana,  and  the  Board  having  this  day  filed  of  record  its 
report  herein,  which  is  hereto  attached  and  hereby  made  a 
part,  and  the  Board,  now  being  duly  advised  in  the  premises, 

IT  IS  ORDERED,  That  the  Northern  Pacific  Railway 
Company  shall,  not  later  than  the  first  day  of  September, 
1922,  fully  construct,  install  and  equip  an  adequate  public 
loading  and  unloading  platform  for  the  transfer  of  grain  and 
other  commodities  from  wagons,  trucks  or  otherwise  to  cars 
spotted  upon  the  public  side  track  at  Harrison,  Montana. 

IT  IS  FURTHER  ORDERED,  That  such  loading  plat- 
form shall  be  not  less  than  sixty-four  (64)  feet  long,  exclud- 
ing approaches,  and  not  less  than  twelve  (12)  feet  wide  for 
its  full  length,  and  that  the  same  shall  be  at  least  two  feet 
and  six  inches  in  height  above  the  top  of  the  rail,  or  such 
other  height  as  petitioners  may  designate  by  notice  in  writing 
to  this  Board  for  service  upon  the  defendant. 
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IT  IS  FURTHER  ORDERED,  That  the  said  platform 
shall  be  constructed  at  a  point  intermediate  the  elevator  and 
the  highway  (crossing  the  tracks  about  120  feet  west  of  the 
said  elevator),  and  that  said  platform  shall  be  equipped  with 
adequate  and  easy  approaches  from  both  ends  and  be  in 
all  respects  a  permanent  structure. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve,  by  mail,  a  certified  copy  of  this  Report  and  Order  upon 
each  of  the  parties  hereto,  and  that  the  same  shall  be  in  full 
force  and  effect  forthwith. 


IN  RE  BOZEMAN  SWITCHING  LIMITS  AND  RATES. 

(Docket  No.  816.  Report  and  Order  No.  1345.) 

(Hearing,  July  13,  1922.      Decided  August  7,  1922.) 

Spur  Tracks — Natwe. 

1.  Spur  tracks,  generally  speaking,  are  portions  of  the 
terminal  facilities  of  the  carrier  with  whose  lines  they  con- 
nect, together  with  the  team  tracks  and  other  yards  form 
the  terminal   facilities  of  the  carriers. 

Spur  Tracks — Delirery — Rates. 

2.  In  recognition  of  the  fact  that  an  industrial  spur, 
such  as  is  here  considered,  is  in  a  real  sense  a  railroad  term- 
inal, carriers,  almost  universally,  make  no  extra  charge  for 
service  thereto,  when  the  carrier  receives  the  benefit  of  the 
line  haul  out  or  in. 

Spur  Tracks — Eates — American  Practice. 

3.  The  American  Railroad  rate  has  always  been  recognized 
as  covering  the  full  service  which  the  carrier  gives,  i.  e., 
furnishing  the  car,  the  proper  place  at  which*  to  load  it,  and 
the  conveyance  of  that  car  to  its  terminal  deliverj^  citing  As- 
sociated Jobbers  of  Los  Angeles  vs.  A.  T.  &  S.  Pe  Ry.  Co.,  18 
I.    C.   C.    310,   and   other   cases. 

Spur  Tracks — Switching-  Limits — Power  of  Board. 

4.  The  Montana  statutes  under  which  the  Board  acts, 
do  not  confer  express  power  to  establish  switching  limits  or 
to  require  one  carrier  to   switch  for   another. 

Spur  Tracks — Switcliingr  Service — Kequisites. 

5.  There  are  no  standing  criteria  whose  presence  or  ab- 
scence  in  a  given  case,  ipso  facto,  determines  that  a  service 
is  a  switching  service  or  otherwise.  Facts  of  record  moving 
the  Board  to  the  determination  that  any  given  movement  is  a 
switching  movement  are  (a)  it  entirely  is  performed  within  the 
yard  limit  boards  (b)  the  movement  is  made  by  a  motor  in 
switching  service  and  from  the  yards  to  the  spur  by  a  road 
engine,  in  each  instance  without  train  orders  or  authority  from 
the  dispatcher  (c)  movement  is  incidental  and  ancillary  to  a 
transportation  service  wholly  dependent  on  a  prior  line  haul 
movement  and  (d)  under  applicable  tariffs  in  force  switching 
charges  are  made  for  hauls  of  greater  distance  than  the  one 
in   question. 
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Spur   Tracks — ^Switcliing'   Senice — Compensation — Requisites. 

6.  Factors  considered  in  arriving  at  a  reasonable  rate  for 
switching  service  were  (a)  spur  and  right-of-way  are  the 
property  of  tlie  State  of  Montana  (b)  cost  of  construction 
and  installation  borne  by  the  state  (c)  terminals  of  each  car- 
rier are  open  to  each  other  by  mutual  agreement  and  com- 
paratively little  additional  expense  will  be  occasioned  by 
switching  to  the  new  spur  ancj  (d)  other  switching  services 
now    generally   in    effect. 

Inquiry  by  the  Board,  upon  its  initial  motion,  into 
charges,  rates  and  practices  of.  inter-carrier  switching  and 
transfer  of  carload  freight  at  Bozeman,  Montana,  particularly 
from  the  track  of  the  Northern  Pacific  Railway  Company 
to  the  spur  track  belonging  to  the  State  of  Montana  on  the 
line  of  the  Chicago,  Milwaukee  &  St,  Paul  Railway  Company. 

Appearances:  E.  C.  Elhott,  W.  R.  Plew,  E.  B.  Norris, 
J.  E.  Wood,  for  various  departments  of  the  State  of  Mon- 
tana ;  W.  H.  Merriman,  E.  S.  Richards,  for  the  Northern 
Pacific  Railway  Company;  O.  P.  Kellogg,  A.  J.  Busch,  for 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company ;  H. 
B.  Schaefer,  E.  G.  Toomey,  for  the  Board  of  Railroad  Com- 
missioners. 

Before:     The  Board,  en  banc,  in  Helena, 

By  the  Board:  This  case  was  commenced  by  the  Board 
upon  its  initial  motion  after  failure  of  the  carriers,  and 
others  concerned,  to  effect  a  satisfactory  settlement  of  ques- 
tions involved. 

There  is  no  substantial  conflict  in  the  facts  of  record, 
and  they  may  be  briefly  stated. 

1.  Bozeman  is  the  County  Seat  of  Gallatin  County,  Mon- 
tana, The  College  of  Agriculture  and  Mechanic  Arts  (here- 
after called  the  college),  a  unit  of  the  University  of  Montana, 
is  located  immediately  adjacent  thereto.  The  college  is  a 
public  institution  maintained  by  public  funds  recruited  from 
taxes.  It  en  joy  S'  an  attendance  of  about  1,000  students  of 
all  classes  and  departments.  Bozeman,  a  city  of  about  6,300 
souls,  is,  and  since  1883  has  been,  on  the  main  line  of  the 
Northern  Pacific  Railway  Company.  In  the  year  1909  the 
Gallatin  Valley  Electric  Railway  Company  (incorporated 
1908)  constructed  an  electric  interurban  line  between  Boze- 
man and  Salesville.  In  1910  the  name  of  the  corporation 
was  changed  to  the  Gallatin  Valley  Railway  Company,  domi- 
nated by  the  Chicago,  Milwaukee  &  Puget  Sound  Railway 
Company,  and  in  1919  all  the  property  of  the  Gallatin  Valley 
Railway  Company  was  conveyed  to  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  hereinafter  called  the  Mil- 
waukee, as  successor  to  the  Chicago,  Milwaukee  &  Puget 
Sound  Railway  Company,  by  deed  as  of  December  31,  1918. 
Subsequent  to  1909  the  lines  of  the  Gallatin  Valley  Railway 
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Company  were  extended  until  now  they  consist  of  a  main 
line  from  Bozeman  to  Three  Forks,  where  connection  is 
maintained  with  the  main  line  of  the  Milwaukee  and  branch 
lines  from  Bozeman,  northwest  to  Menard,  from  Bozeman 
Hot  Spring's  to  Salesville  and  Belgrade  Junction  to  Belgrade, 
a  Northern  Pacific  point.  Track  now  operated  approximates 
90  miles  in  length.  The  Milwaukee  thus  enters  Bozeman  and 
the  Gallatin  Valley  by  what  may  now  be  designated  as  its 
Gallatin  Valley  branch,  and  thus  becomes  a  <"ompetitor  with 
the  Northern  Pacific  in  that  section. 

2.  Some  years  ago,  pursuant  to  general  plans  for  the 
future  development  of  the  college  and  its  physical  plant,  it 
was  determined,  on  assumed  economic  advantages,  to  con- 
struct from  some  serviceable  point  a  railway  track  to  serve, 
principally,  the  central  heating  plant  of  the  institution. 
Negotiations  to  that  end  were  opened  with  the  Milwaukee  as 
early  as  six  years  ago,  but  these  bore  no  fruit.  In  the  spring 
of  1922,  when  the  state  commenced  to  let  contracts  for  the 
construction  of  new  buildings  at  the  college,  it  became  evi- 
dent that  the  state  would  enjoy  a  very  distinct  benefit  in 
reduced  costs  from  contractors  if  a  spur  was  available  during 
the  period  of  construction.  Because  of  that  circumstance, 
primarily,  the  state  authorities  proceeded  to  construct,  and 
have  now  constructed,  a  spur  track  3,000  feet  in  length,  con- 
necting with  the  Milwaukee  tracks  (main  line  of  the  old 
Gallatin  Valley  system)  at  a  point  about  1.78  miles  south  of 
the  Bozeman  yards  of  the  Milwaukee.  The  spur  was  cut  in 
from  the  clearance  point  by  the  Milwaukee,  but  save  for  this 
incident  all  of  the  costs  of  installation  and  construction, 
approximately  $15,000.  were  borne  by  the  state,  which  is 
owner  of  the  spur  and  the  right-of-way  on  which  it  rests. 
There  is  no  formal  agreement  for  maintenance  of  the  spur, 
and  the  state  authorities  have  assumed  that  responsibility. 
Operation  over  the  spur  must  be  accomplished  with  motive 
power  belonging  to  the  Milwaukee.  The  spur  is  not  electri- 
fied, hence  switching  thereon  must  be  performed  by  steam 
locomotives.  From  a  physical  standpoint  the  spur  presents 
no  unusual  difficulties  of  operation. 

3.  The  state's  investment  having  been  made  on  the 
theory  that  thereby  a  material  saving  under  costs  of  truck- 
ing, the  alternative  mode  of  transport,  would  be  effected,  the 
subject  of  rates  for  movement  to  and  from  the  spur  became 
of  importance  from  the  outset.  The  record  furnishes  a 
direct  inference  that  during  negotiations  relative  to  routes 
for  the  spur  and  possible  construction  by  the  Milwaukee, 
representatives  of  the  latter  carrier  gave  out  the  impression, 
at  least,  that  carload  freight  arriving  in  Bozeman  via  line 
haul  of  the  Northern  Pacific  would  be  moved  by  the  Mil- 
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waukee  to  and  from  the  interchange  track  on  a  switching 
basis.  However  this  may  be,  the  Milwaukee  strongly  re- 
sisted at  all  times  before  this  Board  any  suggestion  of 
switching  rates  for  the  movement.  These  questions  are  now 
presented:  (a)  What  is  the  proper  basis  of  compensation 
for  movement  of  carload  freight  hauled  to  Bozeman  by  the 
Milwaukee,  and  from  thence  to  the  college  spur,  or  delivered 
on  the  spur  by  Milwaukee  trains  enroute  to  Bozeman? 

(b)  What  is  the  proper  basis  of  compensation  for  the 
service  performed  by  the  Milwaukee  in  moving  carload 
freight  hauled  by  the  Northern  Pacific  to  Bozeman,  from 
the  Milwaukee-Northern  Pacific  interchange  track  to  the 
college  spur? 

As  incidents  of  the  principal  questions,  what  are  the 
Bozeman  switching  limits,  is  the  Bozeman-College  spur  move- 
ment from  the  interchange  track  a  line  haul,  and,  the  basis 
of  com'pensation  being  determined,  what  specific  rate  will 
be  reasonable? 

4.  This  brings  us  to  a  consideration  of  the  physical 
factors  involved. 

The  Milwaukee  tracks  run,  generally,  north  and  south 
through  Bozeman.  For  present  purposes  the  main  yard  at 
Bozeman  may  be  taken  as  the  center  of  the  Milwaukee 
tracks  lying  within  the  city  limits.  The  college  spur  is  cut 
in  1.78  miles  south  of  the  main  yard  outside  the  city  limits 
and  about  .98  mile  south  of  the  junction  of  the  main  line 
and  the  electric  line  in  the  city.  The  college  spur  is  not  less 
than  2.22  miles  north  of  the  yard  limit  board  marking  the 
southern  boundary  of  the  yards. 

From  the  junction  point  south  there  is  only  one  track 
in  the  main  line  to  Three  Forks.  The  Hoffman  spur  of  three 
cars  capacity,  the  college  spur,  .56  mile  in  length,  and  the 
Patterson  spur  of  10  cars  capacity  are  connected  with  this 
line  at  different  point  between  the  junction  and  the  yard 
limit  board,  and  all  switching  on  these  spurs  is  performed 
by  road  engines.  The  Northern  Pacific  main  lines  and  auxil- 
iaries traverse  the  northern  section  of  Bozeman  in  a  general 
east  and  west  direction.  Before  the  advent  of  the  Milwaukee 
the  Northern  Pacific  maintained  its  freight  depot  just  east 
of  its  passenger  depot,  about  one-half  mile  from  the  present 
Milwaukee  depot.  After  the  latter  carrier  established  its 
yards  in  the  city  the  Northern  Pacific  moved  its  freight 
depot  to  a  point  two  hundred  feet  from  the  Milwaukee  freight 
depot  and  connected  this  facility  with  its  main  line  by  a 
spur  track  approximately  3.500  feet  in  length.  This  track 
'^nd  the  Milv/aukee  main  line  traverse  Broadway,  not  far 
from  the  two  freight  yards,  running  within  75  or  100  feet 
of  each  other. 
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The  carriers  have  not  installed  an  interchange  track  on 
or  near  Broadway.  Instead,  however,  the  Northern  Pacific 
built  a  short  spur  to  connect  with  the  city  electric  line  at  a 
point  on  Front  Street  near  its  Bozeman  passenger  depot. 
The  city  electric  line  runs  westward  on  Peach  Street  for 
several  blocks  to  Bozeman  Avenue,  and  then  south  over  that 
thoroughfare  to  the  junction  with  the  main  line.  Carload 
freight  hauled  into  Bozeman  by  the  Northern  Pacific  des- 
tined for  the  college  spur  thus  moves  to  the  junction  point 
over  a  line  which  may  be  represented  as  the  base  and  altitude 
of  an  inverted  right  angled  triangle  instead  of  along  the 
hypotenuse  thereof.  (The  right  angle  lies  in  the  northwest 
quarter.)  The  distance  from  the  transfer  track  to  the  junc- 
tion point  via  this  route  is  about  1.77  miles,  and  to  the  col- 
lege spur  about  2.75  miles.  The  route  via  the  hypotenuse 
(wholly  practical  if  transfer  tracks  were  installed  on  Broad- 
way) would  be  about  1.28  miles  and  to  the  college  spur 
about  2.28  miles.  The  right  angled  route  possesses  other 
disadvantages,  the  chief  of  which  is  the  repeated  crossing 
of  city  streets,  Front,  Broadway,  Plum,  Ida,  Wallace.  Church 
and  Rouse,  on  Peach  Street  as  the  base  and  along  Bozeman 
Avenue,  as  the  altitude.  Short,  Villard,  Beall,  Lamme,  Men- 
denhall.  Main,  Babcock,  Olive  and  Story. 

In  every-day  practice  carload  freight  on  receipt  from  the 
Northern  Pacific  is  hauled  by  an  electric  switch  engine,  west 
along  the  base  and  south  along  the  altitude  line  of  our  tri- 
angle, thence  north  to  the  main  yards  of  the  Milwaukee  at 
a  point  about  half  way  along  the  hypotenuse,  where  it  rests 
until  the  following  day,  when  the  road  crew  of  the  local, 
hauled  by  a  steam  engine,  picks  up  the  car  and  takes  it  to 
the  college  spur  during  its  outbound  trip  to  Three  Forks. 

This  operation  covers  a  distance  of  about  4.25  miles. 
Cars  loaded  with  inbound  freight  hauled  by  the  Milwaukee 
destined  for  the  college  spur,  are  ordinarily  set  out  on  the 
spur  by  the  local  freight  returning  to  Bozeman.  If  the  in- 
coming train  is  heavy,  no  stop  is  made  at  college  spur,  and 
cars  destined  therefor  are  hauled  into  the  yards  and  taken 
back  the  next  morning.  Empties  are  almost  invariably  taken 
from  the  spur  by  the  incoming  local,  in  order  to  have  room 
the  following  day  for  switching  in  cars  transferred  from 
the  Northern  Pacific.  Ordinarily,  then,  the  inbound  Mil- 
waukee local  does  all  the  switching  connected  with  loads 
brought  in  via  the  Milwaukee  and  all  empties  taken  out  from 
the  spur  and  set  in  the  yards.  When  the  electric  switch 
engine  goes  to  the  Northern  Pacific  transfer  it  hauls  the 
empties  for  transfer  to  that  road. 

The  yard  limit  board  on  the  south  is  about  3.2  miles 
from  the  junction  point  and  on  the  north  just  beyond  the 
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Bozeman  Flour  Mills,  conceded  to  be  within  the  switching 
district,  about  1.8  miles  from  the  junction  point.  These 
limits  were  first  marked  in  1910.  All  of  the  operations  here 
involved  take  place  w^ithin  these  Hmits.  The  college  spur  is 
.82  mile  nearer  the  junction  point  than  the  Bozeman  Mills. 
The  Milwaukee  contends  that  the  yard  limit  board  on  the 
south  does  not  indicate  the  true  boundary  in  that  quarter  of 
the  switching  district  at  Bozeman ;  that  it  is  placed  there  in 
order  to  enable  the  helper  engine  to  aid  outgoing  trains  on  a 
1.75  grade  without  dispatcher's  orders — an  operating  advan- 
tage and  saving  to  the  carrier.  The  southern  switching 
limits,  it  is  stated,  are  at  the  junction  point,  or  500  feet 
south  thereof  toward  the  college  spur.  Both  the  Hoffman 
and  Patterson  spurs  have  been  carried  in  applicable  tariffs 
as  district  line  points. 

5.  The  Milwaukee  made  some  calculations  as  to  the 
cost  of  switching  cars  from  the  Northern  Pacific  transfer 
track  to  the  spur  after  "a  few  test  runs  on  a  two-car  basis." 
The  electric  motor,  it  is  testified,  will  handle  not  to  exceed 
210  tons,  hence  the  two-car  basis  was  employed.  Out-of- 
pocket  costs  for  labor  and  powder  are  computed  at  $14.99, 
allocated  for  the  switching  operation  as  follows:  $8.18  for 
the  steam  crew  at  penalty  rate.  $4.38  for  the  electric  crew, 
$1.20  for  electric  power  and  $1.23  for  electrician's  pay  at  sub- 
station on  the  basis  of  II/2  hours. 

6.  At  the  present  time  carload  freight  for  the  spur 
consists  mostly  of  brick,  cement,  granite,  tile  and  other  build- 
mg  materials.  At  our  renuest  the  Milwaukee  established  a 
rate  of  $7.50  r>er  car  on  the  four  commodities  named,  origi- 
nating at  Northern  Pacific  non-competitive  points,  for  move- 
ment from  Bozeman  to  the  college  spur.  The  rate  is  termed 
"proportional."  After  the  construction  period  has  closed,  it 
seems  certain  that  the  principal  commodity  destined  for  the 
spur  will  be  coal.  5.000  tons  or  more  each  year  for  the  heat- 
ing establishment.  Coal  will  ordinarily  be  moved  in  intra- 
state commerce  from  Montana  mines,  either  the  Carbon 
County  fields,  served  by  the  Northern  Pacific,  or  the  Mussel- 
shell County  fields,  served  by  the  Milwaukee.  The  carriers 
do  not  compete  for  this  traffic  in  a  strict  sense,  as  their 
lines  do  not  extend  into  the  same  coal  territory.  However, 
commercial  competition  obtains  between  them,  due  to  the 
carriers'  control  of  coal  companies  in  each  field.  Mines 
independently  owned  are  in  keen  competition  for  Montana 
trade. 

7.  At  the  present  time  carload  freight  is  switched  from 
the  Northern  Pacific  transfer  to  points  on  the  Milwaukee's 
rails  inside  the  so-called  Bozeman  switching  district,  involving 
a  switching  haul  for  loads  of  at  least  3.57  miles  from  the 
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interchange  track  to  the  Bozeman  Mills,  through  the  Milwau- 
kee yards,  for  17  cents  per  ton,  with  a  minimum  of  $3.60  and 
maximum  of  $6.75  per  car  on  non-competitive  freight  and 
$6.75  per  car  on  competitive  freight. 

The  Milwaukee  answers  question  (a)  in  numbered  para- 
graph 3,  supra,  by  the  straightforward  declaration  that  it  will 
move  any  carload  freight  originating  at  a  point  on  its  line, 
whether  the  same  is  competitive  or  not,  to  the  college  spur 
at  the  Bozeman  rate.  It  is  well  established  that  the  carrier 
may  charge  for  any  terminal  service,  that  is  accessorial,  and 
it  would  seem,  since  the  declaration  is  not  put  as  a  conces- 
sion, that  therein  is  recognition  of  the  substantial  identity  of 
the  college  spur  with  delivering  points  in  the  Bozeman 
switching  district,  where  the  line  haul  carload  rate  compre- 
hends receipt  and  delivery  not  alone  on  team  tracks  and 
freight  sheds,  but  on  industrial  spurs  and  side  tracks.  Ordi- 
narily, of  course,  cars  line  hauled  by  the  Milwaukee  are 
switched  in  to  the  spur  while  the  train  is  inbound  to  and 
before  it  reaches  Bozeman,  but,  as  noted  above,  this  practice 
does  not  always  obtain  and  a  double  operation  may  result 
if  the  car  is  hauled  direct  into  the  yards.  "It  is  plain,"  says 
the  Supreme  Court  of  the  United  States,  "that  the  question 
whether  or  not  there  is  at  any  point  an  additional  service  in 
connection  with  industrial  spur  tracks  upon  which  to  base 
an  extra  charge,  or  whether  there  is  merely  a  substituted 
service  which  is  substantially  a  like  service  to  that  included 
in  the  line  haul  rate  and  not  received,  is  a  question  of  fact 
to  be  determined  according  to  the  actual  conditions  of  opera- 
tions. Such  a  question  is  manifestly  one  upon  which  it  is 
the  province  of  the  Commission  to  pass."  Los  Angeles 
Switching  Case,  234  U.  S.  294,  311.  To  the  extent  that  the 
company's  action  is  material  on  the  question,  f':s  declaratior* 
treats  switching  from  its  own  line  to  the  spu'  as  a  substi- 
tuted service  to  be  included  in  the  line  haul  rate.  While  we 
are  of  the,  opinion  that  this  state  owned  spur  may  not  be 
classed  as  an  ordinary  industrial  spur,  it  is  at  least  to  be 
given,  and  here  is  given,  the  same  privileges  as  spurs  lying 
in  the  Bozeman  switching  district  so  far  as  exclusive  Mil- 
waukee traffic  is  concerned.  It  may  be  well  to  recall  the 
basis  of  spur  track  delivery,  and  no  better  statement  has 
been  made  than  that  of  Commissioner  Lane  in  Assoc.  Jobbers 
of  Los  Angeles  v.  A.,  T.  &  S.  Fe  Ry  Co.,  18  I.  C.  C.  319.  We 
ouote  at  some  length  therefrom  for  the  purpose  of  illuminat- 
ing the  nature  of  the  spur  as  a  traffic  and  operating  device. 

"The  basic  theory  of  the  complainant's  case  is  that  these 
industry  spurs  are  part  of  the  receiving  and  delivering  sys- 
tems of  the  carriers,  which  theory  is  met  by  the  defendants 
with  the  proposition  that  these  spurs  are  essentially  plant 
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facilities  constructed  for  the  convenience  of  the  shipper 
rather  than  that  of  the  carrier.  In  a  sense  and  within 
proper  Hmitations,  both  of  these  contentions  are  sound. 
These  industry  spur  tracks  are  not  private,  in  that  the  car- 
rier may  use  them  for  purposes  of  its  own — as  for  storage 
of  cars,  as  leads  to  other  industries,  and  sometimes  for  public 
delivery.  They  are  often  laid  upon  public  streets  and  over 
private  property,  are  operated  exclusively  by  the  railroad 
with  its  own  engines,  and  furnish  means  of  interindustry 
conveyance  by  rail,  for  which  the  carrier  properly  imposes 
a  switching  charge.  Thus,  in  connecting  its  main  line  di- 
rectly with  a  spur,  the  carrier  serves  itself  in  various  ways ; 
it  gains  an  extension  of  its  own  line  for  various  terminal 
uses,  makes  a  new  highway  for  intercommunication  between 
the  carrier  and  the  industry  and  likewise  between  each 
industry  so  connected  and  all  others  having  a  similar  con- 
nection, and  it  attaches  the  industry  to  the  carrier  in  such 
a  way  that  the  latter  has  a  practical  assurance  of  the  indus- 
try's traffic  both  outbound  and  inbound.  On  the  other  hand, 
there  can  be  no  doubt  but  that  the  industry  also  benefits  by 
such  connection,  in  that  it  can  receive  by  this  spur  track 
direct  delivery  of  its  freight  without  the  expense  and  trouble 
of  draying  to  and  from  public  team  tracks.  Each  of  such 
spurs  is  in  a  real  sense  a  railroad  terminal  at  which  the 
carrier  receives  and  delivers  freight — a  special,  and  generally 
in  practice,  an  exclusive,  railroad  depot  for  the  carload  freight 
of  a  particular  shipper.  There  are  literally  hundreds  of 
thousands  of  such  tracks  in  this  country.  We  have  knowl- 
edge sufficient  on  which  to  base  the  conclusion  that  without 
such  industry  tracks  the  carriers  of  the  country  at  large 
would  be  utterly  lacking  in  adequate  terminal  facilities.  For 
forty  years  and  more  it  has  been  the  policy  of  the  railroads 
to  develop  traffic  and  facilitate  its  movement  by  the  con- 
struction of  such  spur  lines,  and  so  extensive  has  become  this 
method  of  direct  delivery  by  rail  that  it  is  difficult  to  con- 
ceive of  any  system  which  might  be  devised  for  conducting 
the  vast  volume  of  our  heavy  traffic  without  the  spur  track, 
which  serves  the  elevator,  the  coke  oven,  the  coal  tipple,  the 
sawmill,  the  factory,  the  blast  furnace,  the  stone  quarry,  and 
the  jobbing  house.  In  view  of  these  conditions,  it  would  be 
manifestly  unfair  to  treat  the  industrial  spur  as  a  plant 
facility,  a  shipper's  convenience ;  it  is,  in  fact,  a  necessity 
to  both  the  carrier  and  the  shipper  under  modern  conditions 
of  business  and  transportation. 

"We  are  fully  convinced  that  the  complainant's  view  of 
the  nature  of  these  tracks  is  correct  and  that  they  are  por- 
tions of  the  terminal  facilities  of  the  carrier  with  whose 
lines  they  connect,  and,  together  with  the  team  tracks  and 
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other  yards,  form  the  terminal  facilities  of  these  carriers. 
In  saying  this  we  are  fully  conscious  of  the  authority  of  the 
Alton  Case  (Chicago  &  Alton  v.  United  States,  156  Fed.  Rep. 
558)  and  the  General  Electric  and  Solvay  Process  Cases,  14 
I.  C.  C.  Rep.  237,  246.)  Such  industrial  spurs  as  are  here 
considered,  however,  are  of  a  totally  different  character  and 
of  a  different  nature  from  those  considered  in  these  three 
named  cases.  They  correspond  rather  to  the  railroad  tracks 
leading  to  the  interchange  tracks  with  such  industries,  and 
the  switching  movement  given  by  the  carriers  without  extra 
charge  to  such  interchange  tracks  passed  unquestioned  in 
the  above  cases.  It  was  assumed  by  the  court  and  Commis- 
sion that  there  was  no  violation  of  law  in  placing  a  car  at 
a  point  where  an  industry  engine  could  connect  with  it  and 
take  it  within  the  plant.  But  in  L/Os  Angeles  there  are  no 
tracks  of  this  character.  Each  of  the  spurs  here  considered 
is  in  a  real  sense  a  railroad  treminal  at  which  the  carrier 
receives  and  delivers  freight.  In  recognition  of  such  rela- 
tionship the  carriers  of  the  land  universally  treat  such  indus- 
try spurs  as  portions  of  their  terminals,  making  no  extra 
charge  for  service  thereto  when  the  carrier  receives  the 
benefit  of  the  line  haul  out  or  in.  To  this  generalization, 
covering,  perhaps,  ten  thousand  cities  and  towns  in  the 
United  States,  the  defendants  could  name  but  three  excep- 
tions, the  cities  of  Los  Angeles,  San  Francisco  and  San 
Diego.  In  these  an  additional  charge  was  made  for  track 
receipt  or  delivery.  When  asked  why  this  charge  was  made 
at  these  points,  the  traffic  manager  of  one  road  replied. 
'Because  we  can  get  it.'  Another  railroad  official  explained 
the  non-existence  of  such  a  charge  at  all  other  noints  upon 
his  own  line,  as  well  as  throughout  the  country  at  large,  by 
saying  that  the  absence  of  such  charge  was  a  'tribute  to 
competition.'  It  appears  that  the  same  charge  for  such 
delivery  has  been  made  by  all  of  the  carriers  at  Los  Angeles 
as  long  as  the  railroads  have  had  access  to  that  city.  It  was 
first  imposed  by  the  Southern  Pacific  and.  as  the  other  lines 
came  in,  they  adopted  the  policy  of  the  line  already  there. 
As  to  certain  commodities  such  charp-e  was  not  imposed  until 
quite  recently,  and  at  all  times,  until  the  Hepburn  Act  went 
into  effect,  there  was  great  variation  in  the  charge  as  be- 
tween individual  shippers. 

•(•  •!*  "p  "P 

"The  American  railroad  rate  has  always  been  recognized 
a'^  covering  the  full  service  which  the  carrier  gives — in  fur- 
nishing the  car,  a  proper  place  at  which  to  load  it,  the  con- 
veyance of  that  loaded  car,  and  its  terminal  delivery.  These 
various  services  may  be  broken  up  into  their  component 
parts  and  a  charge  imposed  for  each,  as  is  the  case  in  Eng- 
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land,  where,  by  law,  the  Government  has  fixed  a  schedule 
of  maximum  rates  for  'conveyance'  between  stations  and  ?. 
separate  schedule  of  maximum  terminals,  so-called,  which  in- 
cludes a  fixed  charge,  uniform  throughout  the  country,  for 
a  'station  terminal'  at  each  end  of  the  haul  if  the  station  is 
used,  but  not  otherwise.  So  that,  under  the  English  system, 
in  order  to  arrive  at  the  total  rate  applicable  upon  a  shipment, 
the  conveyance  rate  must  be  added  to  the  station  terminal. 
('Service  terminals'  for  loading  and  unloading,  etc.,  are  also 
separately  stated  and  charged  for.)  This  method  of  stating 
rates  has  never  obtained  in  this  country,  at  least  so  far  as 
the  records  of  this  Commission  show.  The  rate,  which  it  is 
required  shall  be  published,  is  a  complete  rate,  which  in- 
cludes not  only  the  charge  for  hauling,  but  the  charge  for  the 
use  of  the  terminals  at  both  ends  of  the  line. 

"The  provisions  of  the  act  to  regulate  commerce  were 
enacted  with  respect  to  the  American  method  of  stating 
rates,  and  when  it  is  provided  in  Section  6  that  the  schedules, 
which  shall  be  published  and  filed  with  the  Commission, 
'shall  also  state  separately  all  terminal  charges,  storage 
charges,  icing  charges,  and  all  other  charges  which  the  Com- 
mission may  require,  all  privileges  or  facilities  granted  or 
allowed,'  it  was  not  intended  that  the  carriers  should  be 
required  to  "separately  state  what  are  known  in  the  English 
law  as  station  terminals — that  is  to  say,  that  they  shall 
state  separately  the  hauling  charge  between  the  stations  and 
the  charge  for  the  use  of  the  terminal  at  both  ends  of  the 
line.  The  terminal  charges  referred  to  in  Section  6,  and 
which  must  be  expressly  set  forth  in  the  carrier's  tariff,  are 
those  for  other  services  at  the  terminal  which  the  carrier 
may  furnish,  such  as  storage,  elevation,  switching,  and  cart- 
age. This  construction  of  the  act  is  borne  out  fully  by  its 
history  and  has  been  formally  accepted  by  railroad  counsel 
in  advising  the  carriers.  The  railroads  recognize  ther  duty 
to  make  delivery  under  the  flat  rate  stated  in  their  tariffs, 
and  such  delivery  is  made  upon  industry  tracks,  which  are 
part  of  the  carrier's  terminals,  without  additional  charge. 
They  treat  a  dependent  spur  as  part  of  their  own  depot  to 
Avhich  th'^  DuWished  r^te  carries  all  freight.  Thev  liave 
recognized  the  value  of  having  industries  located  on  their 
tracks  and  have  competed,  in  proper  and  in  improper  ways, 
to  secure  them  as  dependencies.  They  have,  accordingly, 
p-'ven  to  such  industries  the  same  service  that  they  give  at 
their  team  tracks,  treating  the  one  as  the  substitute  or 
equivalent  of  the  other.  If  delivery  is  made  at  the  team 
track  the  carrier  must  haul  the  car  from  the  main  line  and 
place  it  on  the  team  track.  And  so,  if  delivery  is  to  be  made 
at  an  industry,  it  must  be  conveyed  from  the  main  line  to 
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the  industry.     In  the  former,  as  in  the  latter  case,  there  is 
an  inter-terminal  switching  and  a  placement  of  the  car. 

"The  refinement  of  the  English  method  of  stating  rates 
has  not  appealed  to  the  mind  of  the  American  railroad  man, 
for  the  same  reason,  perhaps,  that  American  hotel  keepers 
do  not  make  a  separate  charge  to  their  guests  for  lights  or 
soap.  The  American  railroad  rate  is  made  to  cover  a  ter- 
minal delivery,  while  the  English  railroads  make  a  separate 
charge  for  the  use  of  their  terminals.  In  England,  if  the 
terminal  of  the  carrier  is  not  used,  the  stated  terminal  charge 
is  not  imposed.  Beale  &  Wyman,  'Railroad  Rate  Regulation,' 
Sec.  694 ;  L.  &  Y.  R.  v.  Gidlow,  L.  R.  7  H.  L.,  517 ;  N.  S.  R. 
V.  Salt  Union,  10  Ry.  &  Ca.  Tr.  Gas.,  161 ;  Tennant  &  Co.  v. 
Caledonian  Ry.,  10  Ry.  &  Ca.  Tr.  Cas.,  194;  Simonds  &  Son 
V.  G.  W.  R.,  3  Boyle  &  Waghorn,  17. 

*  n?  *  * 

"The  English  cases  as  a  whole  seem  to  proceed  upon 
the  theory  that  a  switching  movement  onto  a  'private'  siding, 
one  not  owned  by  the  railroad  and  which  is  not  a  part  of 
the  railroad's  own  terminals,  justifies  an  additional  charge 
in  some  cases,  but  one  not  equal  to  the  rate  that  would  be 
charged  if  delivery  had  been  made  upon  the  railroad's  own 
terminal.  In  this  country  the  railroads  have  recognized  by 
universal  custom  that  it  is  but  fair,  where  their  team  tracks 
are  not  used,  to  give  delivery  without  extra  charge  at  an 
industry  track  as  an  equivalent  service — although  where  the 
shipper  provides  tracks,  land,  and  facilities,  the  mere  switch- 
ing service  furnished  by  the  carrier  is  in  many  cases  by  no 
means  equivalent  in  cost  to  the  expense  attaching  to  delivery 
upon   its  own   tracks. 

"The  theory  of  defendants  is  that  in  placing  the  car 
upon  a  side  track  it  is  giving  a  terminal  service  in  the  nature 
of  cartage  by  rail,  ignoring  the  fact  that  this  so-called  cart- 
age antecedes  any  delivery  and  is  nothing  more  than  the 
placing  of  a  car  on  a  specially  indicated  spur  track  instead 
of  in  a  large  yard.  Cartage  may,  of  course,  be  furnished  as 
an  accessorial  service  by  the  delivering  carrier,  and  it  may 
charge  therefor  as  a  distinct  and  separate  terminal  service, 
but  such  cartage  presupposes  delivery  upon  the  team  tracks 
of  the  carrier  and  is  supplementary  thereto.  It  is  a  service 
additional  to  that  which  the  regular  tariff  rate  pays  for, 
and  therefore  may,  possibly  must,  be  properly  the  subject 
of  an  additional  and  distinct  charge.  The  parallel  between  such 
service  and  the  delivery  made  upon  a  spur  track  could  only 
be  found  if  the  car  were  first  ordered  by  the  consignee  to 
be  placed  upon  a  team  track  for  delivery,  and  later,  after 
such  movement  had  taken  place,  was  ordered  to  the  private 
track  of  the  consignee.     For  such  a  switching  terminal  serv- 
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ice  carriers  may  charge,  and,  in  fact,  do,  but  to  such  charge 
no  exception  can  properly  be  taken.  It  is  a  terminal  charge 
of  the  character  required  to  be  published  under  Section  6  of 
the  act  to  regulate  commerce,  a  charge  for  a  service  rendered 
at  a  terminal  supplementing  the  delivery  which  the  carrier 
has  given  and  for  which  it  has  been  paid  in  the  transporta- 
tion rate.  The  service  here  under  consideration,  however,  is 
a  delivery  service  and  nothing  more ;  the  delivery  being  made 
at  one  of  the  carrier's  tracks  which  is  removed  at  a  greater 
or  less  distance  from  its  public  yards.  Spur  track  delivery 
is  a  substitute  service,  a  service  which  it  has  solicited  the 
right  to  give,  as  the  evidence  here  shows,  a  service  which 
costs  the  industry  for  the  installation  of  the  track  and  the 
use  of  its  own  property  as  a  railway  terminal.  It  is  a  service 
over  the  carrier's  own  rails  to  a  point  where  it  yields  posses- 
sion of  the  property  transported  and  which  involves  no  great- 
er expense  than  would  team-track  delivery.  It  relieves  the  car- 
rier's team  tracks  and  sheds,  necessitating  less  outlay  for 
expense  of  yards  in  a  crowded  city,  promotes  the  speedy 
release  of  equipment,  and  vastly  aids  in  conducting  a  com- 
merce which  is  greater  than  the  carrier's  own  facilities  could 
freely,  adequately,  and  economically  handle. 

"Again,  it  is  not  to  be  overlooked  that  the  delivery  given 
on  an  industry  spur  is  not  supplemental  to  any  other  delivery. 
Cars  destined  to  industry  spurs  are  not  placed  first  at  a 
spur,  depot,  or  on  the  team  tracks,  or  at  the  sheds,  and  later 
switched  to  oblige  the  consignee.  A  train  of  freight  cars 
goes  to  the  breaking-up  yards  which  lie  at  the  entrance  to 
the  city,  and  there  it  is  divided  up  with  respect  to  the  char- 
acter of  the  freight  in  the  various  cars  and  their  destina- 
tion. No  one  has  access  to  the  cars  at  this  point.  This  yard 
in  purely  a  railroad  facility.  After  the  cars  are  segregated 
they  are  taken  to  the  tracks  to  which  they  are  ordered — 
some  to  the  various  team  tracks  distributed  along  the  main 
line,  some  to  different  industries,  some,  perhaps,  to  the  rail- 
road shops  or  to  freight  sheds  or  to  the  stock  yards.  Before 
the  cars  are  placed  the  consignees  are  given  notice  of  the 
tracks  to  which  they  are  to  be  sent,  so  that  there  is  no  con- 
fusion, and  the  switch  engines  which  place  the  cars  on  one 
track  also  serve  to  haul  the  'loads'  in  and  'empties'  out  at 
the  other  tracks.  After  a  most  exhaustive  inquiry,  we  can 
not  find,  taking  this  service  as  a  whole  in  the  same  way  that 
it  is  treated  by  the  carriers,  that  the  service  is  more  expen- 
sive to  the  carrier  than  if  all  cars  were  given  team-track 
delivery. 

"An  additional  charge  may  be  made  when  an  additional 
service  is  given.  But  the  service  here  given  is  not  additional 
to  that  for  which  the  rate  pays.     If  the  shipper  pays  for 
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team-track  delivery  and  does  not  receive  it,  but  asks  instead 
and  is  given  a  side-track  delivery  which  costs  the  carrier  no 
more,  he  may  not  be  compelled  to  pay  an  additional  charge 
upon  the  assumption  that  he  has  received  a  terminal  team- 
track  service  which  has  not  been  given.  A  carrier  may  not 
so  construct  its  rates  as  to  compel  an  extra  charge  for  like 
service,  and  this,  in  our  judgment,  the  defendants  at  Los 
Angeles  have  done." 

Other  instances  of  the  application  of  the  general  rule 
that  it  is  the  duty  of  a  carrier  to  place  a  car  on  the  private 
side  track  of  the  consignee  may  be  found  in  Lee  v.  Erie  R. 
Co.,  173  App.  Div.  75,  158  N.  Y.  Supp.  730;  New  York  C  <SL 
H.  R.  R.  Co.  V.  General  Electric  Co.,  167  App.  Div.  726,  X5'^ 
N.  Y.  Supp.  482;  Arkansas  Midland  R.  Co.  v.  Premier  Cotton 
Mills,  109  Ark.  218,  158  S.  W.  148 ;  Vincent  v.  Chicago  &  A. 
R.  Co.,  49  111.  33 ;  Carrizzo  v.  New  York,  S.  &  W.  R.  Co.,  66 
Misc.  243,  123  N.  Y.  Supp.  173;  Brandie  v.  Montpelier  &  W. 

R.  R.  Co.,  Vt.  ,  104  Atl.  144;  New  York  C.  &  H. 

R.  R.  Co.  V.  General  Electric  Co.,  219  N.  Y.  227,  114  N.  E. 
115,  1  A.  L.  R.  1417. 

The  proper  solution  of  question  (b)  supra,  has  given  us 
the  greatest  concern.  At  the  outset  we  are  met  with  the 
suggestion  that  the  Montana  law  nowhere  gives  us,  either 
expressly  or  by  implication,  power  to  establish  switching 
limits  or  to  require  one  carrier  to  switch  for  another.  We 
are  of  the  opinion  that  this  case  does  not  call  for  the  exercise 
of  such  power.  We  must  accept  the  switching  limits  as  they 
are,  in  fact,  having  no  power  to  change  facts.  The  fact  of 
the  switching  limits  exists  independent  of  either  party's 
notions.  As  for  requiring  one  carrier  to  switch  for  another, 
that  is  not  necessary  here,  since  the  practice  is  already  estab- 
lished at  Bozeman. 

To  the  further  jurisdictional  objection  that  the  Inter- 
state Commerce  Commission  is  the  only  forum  for  settle- 
ment of  this  question,  we  deem  it  sufficient  to  answer  that 
the  case  cited  in  support  thereof,  People  ex  rel.  New  York 
Cent.  R.  Co.  v.  Public  Service  Commission  of  New  York,  233 
N.  Y.  113,  135  N.  E.  195,  and  the  argument  advanced  indi- 
cate that  it  is  not  appreciated  that  the  precise  question  here 
involved  is  one  of  compensation,  not  of  enforced  use  of  the 
Milwaukee  terminal  facilities  under  the  terms  of  the  Inter- 
state Commerce  Act.  They  are  already  open  to  and  may  be 
used  by  the  Northern  Pacific. 

These  observations  necessarily  assume  that  the  char- 
acter of  the  service  involved  has  been  determined,  for  other- 
wise the  prescription  of  reasonable  compensation  for  the 
service  would  be  idle.  That  the  service  is,  essentially,  a 
switching  service  we  think  reasonably   clear  from   the   evi- 
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dence.  There  are  no  standing  criteria  whose  presence  or 
absence  in  a  given  case  ipso  facto  determine  that  a  service 
is  a  switching  service  or  otherwise.  In  Boston  Wool  Trade 
Association  v.  Director  General,  69  I.  C.  C.  282,  the  difficulty 
of  defining  switching  service  is  emphasized,  and  we  quote  a 
portion  of  the  report  applicable  here,  where  part  of  the 
movement  is  performed  within  yard  limits  by  an  engine  and 
crew  in  road  service:  "In  practice  a  sharp  distinction  is  very 
generally  observed  between  line-haul  service  and  rates  and 
switching  service  and  charges.  Yet  it  is  not  an  easy  matter 
to  define  switching  service.  In  this  proceeding  the  Maine 
and  New  Haven  define  it  as  follows:  The  movement  of  a 
car  or  cars  from  one  location  to  another  within  a  limited 
and  defined  area,  where  engines  and  cars  operate  freely, 
without  specified  orders  authorizing  a  right  of  way.'  The 
Albany  disagrees  with  this  definition  and  thinks  that 
'switching  applies  only  to  the  movement  of  any  car  to  and 
from  tracks  located  within  the  station  limits  of  any  station.' 
In  other  proceedings  before  us  carriers  have  defined  it  as 
'essentially  a  movement  incidental  and  ancillary  to  a  trans- 
portation service,'  as  distinguished  from  a  movement  'com- 
plete in  itself,  independent  of  any  other  transportation  service, 
the  transfer  of  a  commodity  from  a  point  of  origin  to  a  desti- 
nation.' But  none  of  these  definitions  is  altogether  in  harmony 
with  the  practice  of  carriers  with  respect  to  what  are  com- 
monly designated  switching  limits  or  districts  and  switching 
charges. 

"For  example,  cars  are  moved  on  the  Albany  by  switch- 
ing engines  between  Beacon  Park  and  Brighton  and  between 
Beacon  Park  and  East  Cambridge,  yet  so-called  line-haul 
rates  apply.  The  same  is  true  of  movements  on  the  Maine 
between  West  Cambridge  and  points  within  what  are  termed 
the  'switching  limits.'  On  the  other  hand,  switching  charges 
apply  to  movements  on  the  Albany  between  East  Cambridge 
or  Everett  and  East  Somerville,  yet  such  movements  are  per- 
formed by  road  engines.  It  also  appears  that  on  traffic  to 
and  from  points  west  of  the  Hudson  River  certain  charges 
of  the  New  Haven,  Maine,  and  Albany  within  the  Boston 
terminal  district  are  absorbed  which  are  not  included  within 
their  switching  tariffs  and  which  they  term  line-haul  rates. 
A  striking  example  is  found  in  the  charges  for  all  move- 
ments over  the  Albany's  Grand  Junction  branch  other  than 
those  between  East  Cambridge  or  Everett  and  East  Somer- 
ville. Some  of  these  so-called  line-haul  rates  on  the  Grand 
Junction  branch,  however,  bear  a  close  resemblance  in 
amount  to  switching  charges  and  were  so  designated  in  the 
tariffs  for  many  years  and,  in  fact,  until  this  complaint  was 
brought.     In  other  parts  of  the  country  movements  within 
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what  are  designated  as  switching  districts  and  to  which 
switching  charges  apply  are  frequently  performed  by  engines 
and  crews  moving  under  train  orders.  Moreover,  these  move- 
ments are  not  necessarily  'incidental  and  ancillary  to  a  trans- 
portation service'  and  are  often  'complete  in  themselves,'  botli 
origin  and  destination  being  within  the  switching  district. 
"Nor  does  any  of  these  definitions  explain  the  peculiar 
characteristics  of  switching  charges.  Such  charges  differ 
from  line-haul  rates  in  that  they  are  ordinarily  not  graded 
in  accordance  with  either  the  value  of  the  commodity  moved 
or  the  distance  of  movement.  As  a  rule,  they  take  the  form 
of  a  flat  charge  per  car  or  per  ton  or  per  100  pounds ;  and 
as  a  rule,  also,  they  apply  to  any  haul  within  the  switching 
district,  no  matter  how  long  or  how  short  it  may  be  subject 
to  the  qualification  that  a  haul  to  or  from  a  connecting  line 
may  take  a  lower  charge  than  a  haul  complete  in  itself.  The 
fact  that  the  movement  may  be  made  by  a  switching  engine 
not  under  train  orders  or  that  it  may  be  incidental  or  ancil- 
lary to  another  transportation  service,  in  no  way  explains 
these  characteristics  of  switching  charges.  Yet  the  circum.- 
stance  that  they  have  become  so  general  throughout  the 
country  by  voluntary  action  of  the  carriers  in  the  process  of 
railroad  development  strongly  suggests  that  there  is  sound 
reason  for  the  differentiation. 

"No  doubt  the  definition  given  by  the  Albany  is  close  to 
the  original  concept  of  switching  service ;  but  the  switching 
districts  which  have  so  generally  been  established  in  and 
about  the  larger  centers  of  population  and  the  switching 
charges  which  are  applicable  within  such  districts  are  clearly 
not  based  upon  this  principle,  but  have  been  the  outgrowth 
of  complex  conditions  to  which  line-haul  rates  were  nor 
adapted  and  which  could  be  met  satisfactorily  in  no  other 
way.  The  reasons  are  akin  to  those  which  impel  urban  street 
railway  systems  to  charge  a  flat  fare  which  does  not  vary 
with  the  length  of  haul,  while  steam  railroad  and  interurban 
lines  have  passenger  fares  which  are  graded  with  distance. 
At  large  centers  of  population,  and  especially  at  those  which 
are  served  by  more  than  one  line  of  railroad,  there  are  nu- 
merous yards,  team-track  delivery  and  receiving  points,  and 
many  private  sidings.  Inevitably  demand  arises  for  the 
movement  of  cars  from  point  to  point,  and  the  number  of 
different  movements  or  comibantions  of  movements  which 
are  possible  is  very  great.  Furthermore,  teaming  or  truck- 
ing is  almost  always  a  feasible  alternative.  Anj^  attempt  to 
grade  the  charges  for  such  terminal  hauls  in  close  accord 
with  distance  or  with  the  worth  of  the  commodity  handled 
would  be  a  labor  of  great  difficulty,  with  results  by  no  means 
commensurate  in  value." 
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The  facts  of  record  persuading  us  that  the  movement 
from  the  connecting  hne  to  the  spur  is  a  switching  movement 
are  these: 

(c)  The  entire  movement  is  performed  within  the  yard 
Hmit  boards.  To  say  that  these  boards  do  not  mark  the 
boundary  of  the  switching  district  seems  to  us  subversive 
of  fact.  For  all  practical  purposes  of  operation  these  boards 
mark  the  point  at  which  road  hauls  commence  and  terminal 
movements  cease,  or  vice  versa.  The  distance  of  the  college 
spur  from  the  junction  point  of  the  city  yards  does  not  alter 
the  fact.  It  is  1.8  miles  from  that  point  to  the  industrial 
spur  of  the  Bozeman  Mills  on  the  north,  and  but  .98  mile 
from  the  same  point  to  the  spur.  A  fair  reading  of  the  car- 
riers' switching  tariffs  exhibits  that  station  yard  limits  are, 
almost  without  exception,  named  as  the  limits  of  switching 
districts. 

(d)  From  the  interchange  track  to  the  Gallatin  Valley 
yards  the  haul  of  one  or  more  cars  is  performed  by  the 
electric  motor  in  daily  switching  service,  and  from  the  yards 
to  the  spur  by  a  road  engine,  in  each  instance  without  train 
orders  or  authorization  from  the  dispatcher. 

(e)  There  is  no  essential  difference  in  fact  between  the 
college  spur  and  industrial  spurs  within  the  Ci.ty  of  Boze- 
man now  open  to  the  switching  charge.  That  it  is  located 
within  the  yard  limits,  at  a  greater  distance  interval  from 
the  yard  center  than  other  spurs,  is  of  no  importance  unless 
intra-terminal  switching  rates  are  all  to  be  graded  according 
to  distance. 

(f)  The  movement  of  carload  freight  from  the  transfer 
track  of  the  connecting  carrier  is  incidental  and  ancillary  to 
a  transportation  service,  wholly  dependent  on  a  prior  line- 
haul  movement. 

(g)  The  inherent  unity  of  the  spur  with  the  Bozeman 
switching  district  is  shown  by  the  Milwaukee's  application 
of  the  Bozeman  rate  basis  thereto,  and  in  this  connection  it 
should  be  noted  that  the  record  offers  no  justification  for 
considering  either  the  Hoffman  or  Patterson  spurs  as  dis- 
tinct line  points  for  tariff  purposes. 

(h)  Under  applicable  tariffs  now  in  force  on  intrastate 
traffic,  switching  charges  are  provided  for  hauls  of  from 
less  than  one  mile  to  nine  miles.  In  instances,  and  in  par- 
ticular at  Butte,  switching  movements  are  accomplished  over 
higher  grades  than  the  one  in  the  Bozeman  yards. 

This  brings  us  to  the  proper  measure  of  compensation. 
The  Milwaukee  performs  a  valuable  service  in  admitting  the 
Northern  Pacific  to  the  use  of  its  terminal  rails  and  motive 
power,  for  which  it  must  be  reasonably  compensated.  And 
while  the  service  may  be  a  switching  service,  it  doesn't  neces- 
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sarily  follow  that  rates  are  to  be  stated  on  the  customary 
switching  basis.  Each  case  must  be  determined  on  its  own 
facts. 

It  has  often  been  said,  "there  is  nothing  sacred  about  the 
terminals  of  a  railroad."  (St.  Louis  S.  &  P.  R.  R.  Co.  v. 
P.  &  P.  U.  Ry.  Co.,  26  I.  C.  C.  226;  Waverly  Oil  Works  Co. 
V.  P.  R.  R.  Co.,  28  I.  C.  C.  621 ;  Louisville  Board  of  Trade  v. 
L.  &  N.  R.  R.  Co.,  40  L  C.  C.  679;  L.  &  S.  W.  Ry.  Co.  v.  C.  B. 
&  Q.  R.  R.  Co.,  42  L  C.  C.  389),  and  while  the  generalization 
can  afford  no  excuse  for  confiscation,  it  expresses,  in  brief, 
the  dominant  consideration,  i,  e.,  that  terminal  properties 
and  services  are  subject  to  the  same  public  obligations  as  all 
other  parts  of  the  property  of  common  carriers.  The  propo- 
sition was  stated  in  the  Pekin  case,  supra,  in  this  language: 
"If  a  carrier  receives  fair  compensation  for  the  service  it 
performs,  how  can  it  be  claimed  and  argued  that  its  property 
is  being  confiscated  as  a  result  of  the  compulsory  perform- 
ance of  such  a  service?  If  the  respondent  receives  fair  com- 
pensation for  the  service  which  the  petitioners  herein  desire 
it  to  perform,  there  can  be  no  question  of  the  confiscation 
of  property.  The  terminal  properties  of  carriers,  like  all 
other  parts  of  their  property,  are  devoted  to  the  public  use 
and  must  be  treated  exactly  as  all  other  parts  of  the  property 
of  common  carriers  are  treated  in  carrying  out  the  spirit  and 
letter  of  regulatory  statutes.  Respondent  is  not  asked  to 
'give'  the  use  of  its  terminal  properties,  nor  any  part  of 
them,  to  any  other  carrier.  It  is  asked  to  perform  a  service 
upon  reasonable  and  just  terms.  The  performance  of  such 
a  service  is  the  very  reason  of  its  existence.  If  the  conten- 
tion of  respondent  to  the  effect  that  its  terminal  properties 
are  absolutely  subject  to  its  determining  will  were  to  be 
upheld,  every  community  in  this  country  would  to  that  extent 
be  absolutely  at  the  mercy  of  those  who  control  the  existing 
terminals.  Terminal  properties  are  devoted  to  the  public 
use  of  the  whole  of  the  communities  in  which  they  have  been 
created.  They  are  not  a  pre-empted  domain,  against  which 
the  public  can  assert  no  rights  and  upon  which  it  may  im- 
fo-e  no  duties.  If  such  a  doctrine  were  to  be  accepted  every 
growing  community  would  find  it  impossible  to  accept  and 
encourage  the  service  of  carriers  still  to  be  created  at  rea- 
sonably convenient  points  within  their  respective  boundaries, 
and  thus  many  of  the  larger  purposes  of  the  act  would  be 
defeated. 

"We  think  that  a  common  carrier  is  bound  to  accept  a 
car  for  transportation  whenever  such  a  car  is  offered  at  places 
where  it  can  reasonably  receive  it.  To  determine  whether  or 
not  it  will  transport  the  car,  the  carrier  can  not  lawfully 
inquire  into  the  ownership  and  origin  of  the  contents,  nor 
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into  the  route  over  which  it  has  been  moved  in  order  to 
reach  its  rails.  It  can  only  ask  that  it  be  given  reasonable 
compensation  for  the  service  it  performs." 

Terminals  are  ports  of  public  entry  and  as  such  are  not 
to  be  closed  to  shippers  because  their  creation  is  the  work  of 
one  carrier.  And  at  this  point  it  should  be  recalled  that  any 
attempt  of  the  Northern  Pacific  to  build  to  the  college  by 
a  spur  or  otherwise  would  be  too  expensive  for  serious  con- 
sideration. Of  course,  if  it  were  true  that  the  effect  of 
establishing  switching  charges  instead  of  joint  rates  for  a 
through  route  would  be  to  short-haul  the  Milwaukee,  i.  e., 
permit  the  Northern  Pacific  to  obtain  the  competitive  line 
haul  to  Bozeman,  and  require  the  Milwaukee  to  make  actual 
delivery  of  the  traffic  by  a  switching  movement,  the  result 
would  be  unfair  and  we  could  not  properly  consent  to  it. 
The  Milwaukee  is  entitled  to  the  college  spur  traffic  so  far 
as  it  is  able  to^  furnish  the  through  service.  The  Milwaukee 
is  prepared  to  furnish  a  through  service  between  the. college 
spur  and  points  within  the  state  on  its  own  line.  To  that 
extent  its  terminals  are  entitled  to  protection.  (Public 
Service  Commission  of  Wash.  v.  N.  P.  Ry.  Co.  et  al.,  23  I.  C. 
C.  256,  257-8.)  But  it  is  conceded  here  that  the  principal 
volume  of  traffic  destined  for  the  spur  after  the  period  of 
construction  will  be  coal,  and  as  we  have  seen,  there  is  no 
competition  in  a  transportation  sense  between  the  two  car- 
riers for  such  traffic,  as  it  originates  in  territories  exclusively 
served  by  one  or  the  other.  That  the  carriers  have  private 
interests  in  the  mines  of  their  respective  fields  is  not  to  be 
considered.  These  factors  are  controlling  on  the  subject  of 
charges. 

(i)  The  college  spur  and  the  right-of-way  therefor  is 
the  property  of  the  sovereign,  all  of  the  cost  of  construction, 
and  installation  having  been  borne  by  the  state.  It  is  not 
in  an  ownership  sense  a  part  of  the  Milwaukee's  Bozeman 
terminals  at  all.  even  the  responsibility  for  its  maintenance 
bemg  assumed  by  the  public.  This  fact  has  saved  the  carrier 
from,  and  will  hereafter  relieve  the  carrier  of,  a  substantial 
burden.  On  the  other  hand,  the  existence  of  the  spur  on 
the  carrier's  line  naturally  tends  to  give  it  the  rail  prefer- 
ence among  shippers  of  freight  for  the  college. 

(j)  At  the  present  time  each  carrier  serves  about  the 
same  number  of  industries  located  on  its  Bozeman  terminals, 
and  these  terminals  now  being  open  to  each  other  by  mutual 
agreement  and  but  a  short  distance  apart,  comparatively 
little  additional  expense  will  be  occasioned  by  the  haul  and 
switch  to  the  college  spur.  As  was  said  in  Sheridan  Cham- 
ber of  Commerce  v.  C.  B.  &  Q.  R.  R.  Co.,  26  I.  C.  C.  638,  639, 
"Where  the  physical  connection  between  connecting  carriers 
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is  as  simple  as  in  these  small  western  towns,  involving  no 
expensive  terminal  service,  the  additional  cost  due  to  the 
switching  movement  is  very  small,  so  small,  in  fact,  that  it 
may  not  properly  be  made  the  basis  of  an  additional  charge 
for  a  two-line  haul  of  substantial  length."  While  the  length 
of  the  haul  in  a  switching  movement  is  entitled  to  some 
recognition,  it  is  not  the  chief  expense  factor.  "The  time 
and  therefore  the  expense,  incident  to  a  switch  movement 
come  largely  from  the  delay  in  sorting  out  a  particular  car 
and  placing  it  in  a  particular  place,"  (Switching  Charges  at 
Sheffield,  Minn.,  26  I.  C.  C.  375,  376.  And  see.  Switching 
at  Arcade,  N.  Y.,  30  I.  C.  C.  501 ;  Buffalo,  etc.,  R.  R.  Co.  /. 
B.  &  S.  R.  R.  Corp.,  31  I.  C.  C.  583;  Switching  Charges  at 
South  Omaha,  Nebr.,  42  I.  C.  C.  371.)  Here  there  is  relatively 
little  sorting  or  spotting,  interchange  offerings  not  averaging 
a  car  a  day  a  month.  What  spotting  or  sorting  is  now  done  on 
the  spur  on  account  of  construction  work  at  the  college  will 
be  practically  eliminated  when  that  work  ceases,  as  the 
steady  traffic,  coal,  will  move  to  a  fixed  point,  seldom  accom- 
panied by  other  traffic. 

(k)  The  cost  figures  presented  are  based  on  isolated 
movements  and  do  not  represent  results  produced  from  long 
experience  embracing  all  probable  variations.  Again,  the 
time  for  the  road  engine  crew  is  computed  at  the  penalty 
rate,  but  it  is  not  shown  that  the  switching  by  it  performed 
v'^'ll  ordinarily  run  into  the  overtime  period.  At  any  rate, 
■^'-e  are  of  the  opinion,  based  on  reports  of  our  inspector,  that 
the  estimate  of  from  90  to  100  minutes  for  the  road  crew 
switching  operation,  morning  and  evening,  is  excessive,  and 
it  would  seem  that  40  minutes  would  suffice.  In  this  con- 
nection it  is  to  be  remembered  that  the  switching  service 
from  the  interchange  track  is  not  a  continuous  operation,  a 
delay  of  at  least  twelve  hours  occurring  for  both  loads  and 
empties  in  the  Bozeman  yards  of  the  Milwaukee  to  admit 
handling  the  traffic  as  a  part  of  other  regular  movements 
in  the  yard  limits.  There  is  no  finality  in  cost  figures  based 
on  test  runs.  "Cost  studies  of  this  character  are  necessarily 
based  upon  many  more  or  less  arbitrary  assumptions  and  at 
best  furnish  only  rough  approximations."  (Boston  Wool 
Trade  Asso.  v.  Director  General,   supra.) 

(1)  Switching  tariffs  now  generally  in  effect  on  Mon- 
tana intrastate  traffic  prescribe  charges  for  the  movement 
of  carload  freight  from  industries  located  on  the  tracks  and 
spurs  of  one  carrier  to  interchange  tracks  of  connecting  car- 
riers where  the  service  performed  is  inside  the  same  station 
yard  limits,  as  follows:  Non-competitive  freight,  17  cents 
per  ton  of  two  thousand  pounds,  minimum  charge,  $3.60  per 
car,   maximum    charge,   $6.75   per   car,    and    on    competitive 
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freight,  $6.75  per  car.  At  Butte  a  wide  range  of  charges 
prevails,  included  in  which,  however,  are  the  foregoing 
charges ;  a  charge  of  $3.60  per  car  on  noncompetitive  freight 
and  $5.85  on  competitive  freight,  and  many  other  charges, 
both  higher  and  lower  than  the  general  scale. 

Figures  are  presented  to  show  the  comparative  costs  of 
trucking  and  various  costs  under  assumed  switching  and  line- 
haul  rates.  They  indicate  that  the  application  of  some  intra- 
state rate  basis,  switching  or  otherwise,  would  completely 
nullify  the  utility  of  the  spur  by  making  it  more  profitable 
to  truck  coal  from  the  Northern  Pacific  yards,  as  at  present. 
We  do  not  understand  that  any  of  the  parties  here  inter- 
ested contends  for  the  prescription  of  rates  that  will  make 
the  spur  a  dead  leaf  or  again  force  the  economic  waste  of 
draying,  and  with  that  observation  omit  discussion  of  these 
figures.  To  compare  the  costs  of  trucking  and  rail  services 
in  this  case  would  be  improper,  for  no  reasonable  basis  of 
comparison  has  been  shown.  The  truckman's  rates  are  no 
yardstick  for  the  carriers'  charges.  On  the  whole  record  we 
conclude  and  find  that  the  service  in  question  is  a  switching 
service,  that  switching  charges  §hould  be  assessed  therefor, 
and  that  reasonable  charges  for  the  service  will  be  seventeen 
(17).  cents  per  ton  of  two  thousand  pounds,  minimum  $3.60 
per  car,  maximum  charge  $6.75  per  car,  on  non-competitive 
freight,  and  $6.75  per  car  on  competitive  freight. 

As  customary,  the  carriers  will  be  expected  to  absorb 
the  charges  on  competitve  business.  In  view  of  Hoffman 
spur  and  Patterson  spur  being  located  between  Bozeman 
station  and  the  yard  limits  board,  the  Milwaukee,  by  reason 
of  our  findings,  will  be  expected  to  make  such  modifications 
of  its  tariffs  as  will  remove  all  question  as  to  the  applica- 
tion of  the  Bozeman  rates  from  and  to  said  Hoffman  spur 
and  Patterson  stations.    An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  at  the  Capitol,  at 
Helena,  Montana,  on  Monday,  the  7th  day  of  August,  1922, 
commencing  at  ten  o'clock  A.  M.,  present  Chairman  Dennis 
and  Commissioners  Boyle  and  Ross,  in  the  matter  of  an 
inquiry  upon  the  initial  motion  of  this  Board  into  th>e  nature 
of  the  service  rendered  by  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  in  hauling  carloads  of  freight  from 
the  interchange  track  of  said  carrier,  and  the  Northern 
Pacific  Railway  Company,  to  the  spur  track  constructed  on 
the  line  of  the  former  carrier  and  owned  and  maintained  by 
the  State  of  Montana,  and  into  the  proper  basis  of  rates  or 
charges  for  such  service,  and  into  the  reasonableness  of  said, 
rates  and  charges,  and  generalb^  into  the  Bozeman  switching 
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limits  and  rates  therein,  these  matters  being  before  the  Board 
as  aforesaid,  and  all  the  parties  in  interest  having  been  duly 
heard  at  regular  public  hearing,  and  having  submitted  their 
respective  cases,  and  a  full  investigation  of  all  the  matters 
and  things  involved  having  been  had,  and  the  Board  having 
this  day  filed  of  record  its  report  containing  its  findings  and 
conclusions  herein,  which  is  hereby  made  a  part  hereof,  and 
the  Board  now  being  fully  advised  in  the  premises, 

IT  IS  ORDERED,  That  the  said  spur  be  subject  to  appli- 
cable rules  and  regulations  covering  service  on  the  lines  of 
the  Chicago,  Milwaukee  &  St,  Paul  Railway  Company  and 
covering  the  interchange  of  traffic  with  the  Northern  Pacific 
Railway  Company  at  Bozeman,  Montana,  save  and  except 
that  the  charges  for  switching  carload  freight  and  other 
freight  under  applicable  regulations  to  or  from  the  Northern 
Pacific  Railway  Company's  connection  for  the  college  spur, 
shall  be,  and  the  same  is  hereby,  fixed  as  follows,  to-wit: 

(a)  17  cents  per  ton  of  two  thousand  pounds,  mini- 
mum charge  $3.60  per  car,  maximum,  charge  $6,75  per 
car,  on  non-competitive  freight. 

(b)  $6.75  per  car,  on  competitive  freight. 

IT  IS  FURTHER  ORDERED,  That  the  Chicago,.  Mil- 
waukee &  St.  Paul  Railway  Company  and  the  Northern  Paci- 
fic Railway  Company,  accordingly  as  they  participate  in  such 
traffic,  shall,  on  or  before  the  25th  day  of  August,  1922,  file 
with  this  Board  proper  tariffs  embodying  the  above  charges, 
and  that  the  same  shall  be  in  full  force  and  effect  on  and 
after  September  first,  1922. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve,  by  mail,  a  certified  copy  of  this  Report  and  Order 
upon  each  of  the  parties  hereto  and  that  the  same  shall  be 
in  full  force  and  effect,  according  to  its  terms,  forthwith. 


MIDLAND   ELEVATOR   COMPANY 

V. 

NORTHERN   PACIFIC   RAILWAY    COMPANY. 

(Docket  No.  815.  Report  and  Order  No.  1346.) 

(Hearing,  July  14,  1922.    Decided  August  10,  1922.) 

SiMir  Tracks — roiistniction — Conditions — Hifrlnvays. 

1.  The  proceeding  commenced  as  reported  in  13  M.  U. 
R.  20,  P.  U.  R.  1920-B.  173,  and  continued  as  reported  in  14 
M.  U.  R.  12,  is  concluded  by  an  order  of  the  Board  directing 
the  carrier  to  construct  a  public  industrial  spur  track  to 
serve  plaintiff's  elevator,  et  al.,  at  Nibbe,  Montana.  Objections 
heretofore  held  sufficient  to  preclude  relief,  when  viewed  in 
the   light  of  new  evidence,  dismissed. 
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Spur   Tracks — Statiite^ — Stations — Definition. 

2.  Section  3833  R.  C.  M.  1921  grants  authority  to  the 
Board  to  order  the  construction  of  industrial  spurs  only  "from 
constructed  lines  or  tracks  at  stations  or  from  within  station 
limits."  HELD,  a  station  is  a  place  on  a  railroad  where  pas- 
sengers or  freight  is  received  and  discharged,  irrespective  of 
whether  a  depot  or  station  house  is  maintained  there,  and  a 
point  indexed  in  the  carrier's  station  list  as  a  commercial 
spur,  but  entered  as  a  flag  stop  for  daily  passenger  trains 
and  local  service,  and  reporting  to  the  Board  on  a  station 
business  record  which  shows  the  regular  receipt  and  discharge 
of  both  passengers  and  freight  for  a  period  of  thirteen  months, 
and  whereat  a  United  States  Postoffice  is  located,  and  store 
structures  and  dwellings,  is  a  station  within  the  meaning  of 
Section   3833    R.   C.    M.    1921. 

Spnr   Tracks — Construction — Factors. 

3.  Factors  considered  in  passing  upon  an  application  for  a 
spur  track  were  (a)  grade  of  spur  (b)  terrain  (c)  operation 
of  trains    (d)    cost    (e)    division   of  costs,   and    (f)    right-of-way. 

Petition  for  an  order  compelling  defendant  to  construct, 
on  terms,  an  industrial  spur  to  plaintiff's  public  elevator. 
Granted,  on  terms. 

Appearances:  J.  Henry  Nibbe,  G,  C.  Cisel,  Billings,  for 
petitioner;  Frederick  Kashler,  Castle  Buttes,  for  Castle  Butt.es 
Boosters'  Association ;  Gunn,  Rasch  &  Hall,  by  M.  C.  Gunn, 
for  the  Northern  Pacific  Railway  Company;  E.  G.  Toomey, 
for  the  Board, 

Before:  Chairman  Dennis  and  Commissioner  Ross,  at 
Nibbe. 

By  the  Board :  The  relief  here  sought  has  been  the  sub- 
ject of  two  prior  proceedings  before  this  Board  under  the 
titles,  respectively,  of  J.  Henrv  Nibbe  v.  Northern  Pacific 
Railway  Company,  13  M.  U.  R.  20,  P.  U.  R.  1920-B,  173 ;  and 
J.  Henry  Nibbe  v.  Northern  Pacific  Railway  Company,  14 
M.  U.  R.  12.  In  the  last  case  we  said:  "In  September,  1919, 
J.  Henry  Nibbe  commenced  proceedings  for  the  construction 
of  a  spur  track  one  mile  in  length  along  the  north  side  of 
the  right-of-way  of  the  Northern  Pacific  railway,  commenc- 
ing at  the  east  end  of  the  present  Newton  siding  in  Yellow- 
stone County,  Montana.  We  then  concluded  that  under  the 
jurisdictional  limitations  prescribed  by  the  governing  stat- 
utes, Ch.  136,  Laws  1909;  Ch.  43,  Laws  1913,  and  Ch.  135, 
Laws  1917,  we  were  without  any  authority  to  grant  the  order 
sought.  *  *  *  jj^  passing  we  noted:  'However,  if  there 
were  no  specific  limitations,  as  recited  above,  on  the  Com- 
mission's authority  to  compel  railroads  to  construct  spurs 
(referring  to  the  established  distance  intervaLO.  the  general 
language  of  the  grant  of  authority  to  the  Commission  is  rot 
sufficient  to  meet  plaintiff's  case.  It  is  "industrial"  or 
"commercial"   spurs,   or   "industrial   or   commercial   spurs   to 
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industries  when  there  is,  or  will  be,  sufficient  Iraffic  to 
require  such  facilities,"  which  the  Commission  may  order 
constructed.  The  language  assume f  the  exi.stenc>e  f  some 
industry  or  industries  and  of  estal»liphed  conmiercs  which  is 
tO  be  served,  and  these  things  m.cre  or  le  .s  concentrated  at 
t  .e  terminus  of  the  spur,  not  f\f  remote  farming  areas. 
There  is  nothing  of  that  kind  here.  Ther':;  pre  no  shippers, 
industries,  or  business  on  Nibbe's  townsite  requiring  trans- 
portation facilities  or  service.  Whether  there  ever  will  be  a 
town  thereon,  or  any  industries,  or  any  business  originating 
therefrom  is  a  matter  as  yet  resting  in  the  zone  of  conjec- 
ture. To  order  in  a  spur  for  Nibbe's  townsite  would  formu- 
late a  precedent  whereby  every  real  estate  promoter  or 
townsite  owner  holding  property  contiguous  to  a  railroad 
right-of-way  could  compel  the  railroad  to  lend  its  agency — a 
public  agency — to  the  development  of  a  private  venture. 
When  Nibbe's  townsite  contains  persons  and  business,  it  will 
be  time  enough  to  consider  the  merits  of  his  application.' 

"Since  January  12,  1920,  when  the  foregoing  was  writ- 
ten, the  barren  prairie  which  then  offered  only  a  site  for  a 
town  has  had  developed  upon  it,  at  the  point  in  question, 
these  buildings:  A  grain  elevator  of  20,000  bushels  capacity, 
a  structure  housing  a  general  merchandise  store,  and  three 
dwellings,  together  with  some  smaller  structures.  This  com- 
munity is  known  as  Nibbe  and  is  6.1  miles  from  Worden  on 
the  west  and  4.4  miles  from  Pompey's  Pillar  on  the  east. 
The  Midland  Elevator  Company,  operating  the  elevator,  is 
in  active  business,  having  received  about  25,000  bushels  of 
grain,  of  which  half  has  been  reloaded  and  shipped  at  New- 
ton siding,  a  mile  west  of  Nibbe.  Grain  receiving  and  for- 
warding is  constantly  going  on.  The  general  merchandise 
store  is  in  full  operation,  its  proprietor  havin.':  been  nomi- 
nated as  postmaster  and  furnished  with  a  pos; -office  equip- 
ment sufficient  for  five  hundred  families.  The  dwellings 
were  erected  by  a  contractor,  who  lives  in  one  of  them,  ap- 
parently in  the  hope  of  further  development.  A  lumber  yai'd 
has  been  opened,  and  a  hotel  and  pool  hall,  blacksmith  shop 
and  two  additional  dwellings  are  sufficiently  assured  to  men- 
tion them  here.  These  things,  then,  satisfy  the  statutory 
necessities  we  found  wholly  unsatisfied  in  January,  so  far 
as  'existing  industries'  and  'established  commerce'  are  f'on- 
cerned.  Nor  are  these  activities  transient  when  examined  in 
the  light  of  the  tributary  farming  area  on  which  Nibbe 
depends,  as  appears  infra.  *  *  *  r^-^Q  spur  should  be 
constructed  at  as  early  a  date  as  possible  to  eliminate  the 
present  costly  hauling  and  the  reloading  arrangement  ;a 
Newton."  The  carrier  had  waived  the  statutory  distancv.^ 
intervals   then   thought   to  arrest   our   authority. 
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Following-  the  order  therein  requiring  the  defendant  to 
"construct  and  thereafter  maintain,  under  the  usual  terms 
and  conditions,  on  its  own  right-of-way,  an  industrial  spur 
tapping  its  main  line  of  railway  at  or  near  the  site  of  the 
Midland  Elevator  Company's  elevator  on  Nibbe  Townsite, 
Yellowstone  County,  Montana,  so  as  fully  and  adequately  to 
serve  the  loading  of  grain  from  said  elevator,  provided,  how- 
ever, that  said  spur  shall  be  so  constructed  as  to  avoid  cross- 
ing the  Yellowstone  Trail  on  or  near  Nibbe  Townsite,  and 
that  the  elevator  shall  be  so  located,  or  such  devices  installed, 
as  will  prevent  any  necessity  for  said  crossing  of  the  Yellow- 
stone Trail,"  the  defendant,  through  its  general  superintend- 
ent, "discussed  with  J.  Henry  Nibbe  the  construction  of  said 
spur  track  and  the  location  of  the  same."  It  was  agreed 
that  the  east  end  of  the  spur  track  should  start  just  west  of 
the  county  road  crossing,  east  of  Nibbe,  and  extend  west  to 
the  limits  of  the  trackage  then  to  be  built,  approximately 
300  feet.  After  constructing  the  spur  track  for  about  300 
feet  the  complainants  objected  to  the  costs  and  refused  to 
pay  the  cost  of  continuing  said  track  to  a  point  upon  defend- 
ant's right-of-way,  south  of  said  elevator,  unless  they  could 
furnish  the  rails,  ties,  etc.,  and  as  they  proposed  furnishing 
only  56-pound  rails,  the  defendant  objected  to  a  spur  track 
with  such  light  rails  for  the  reason  that  it  would  not  be  safe 
to  operate  main-line  locomotives  over  the  same,  and  that  was 
the  only  class  of  locomotives  that  would  be  used  upon  said 
track.  Plaintiff  also  refused  to  move  its  elevator  to  a  point 
upon  the  defendant's  right-of-way,  south  of  the  Yellowstone 
Trail,  or  to  procure  a  change  in  the  Yellowstone  Trail  to 
some  point  north  of  defendant's  right-of-way.  Loading  into 
cars  by  means  of  a  spout  hung  across  the  highway  is  im- 
possible. 

The  impasse  developed  by  refusal  of  the  carrier  to 
ignore  the  Board's  order  by  crossing  the  Yellowstone  Trail 
and  failure  of  petitioner  to  meet  the  expectations  thereof, 
notwithstanding  that  it  was  offered  a  site  on  defendant's 
right-of-way,  has  continued  to  the  present  day.  The  elevator 
is  without  any  track  connection,  and  as  such  is  idle  as  the 
poet's  painted  ship  upon  a  painted  ocean.  Deprived  of  its 
capacity  to  elevate,  it  hardly  enjoys  the  picture's  utility,  for 
silenced  industry  is  nowhere  acceptable  to  the  eye. 

The  present  proceeding  differs  from  the  prior  ones  in 
that  the  petitioner  here  is  the  company  owning  the  elevator, 
while  before  its  agent  entitled  the  pleadings  in  his  own  name 
as  plaintiff,  and,  of  course,  in  the  partial  construction  of  the 
facility  desired.  The  petition  alleges  defendant's  ownership 
of  a  strip  of  land  for  right-of-way,  400  feet  wide,  running 
parallel  to  Nibbe  Townsite  on  the   south  side  thereof,   and 
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that  the  elevator  constructed  in  1920  and  located  on  named 
lots  in  block  six  of  the  townsite,  is  twelve  feet  from  the 
north  line  of  said  right-of-way.  That  the  elevator  is  a  public 
warehouse  conducted  under  the  laws  of  Montana  governing 
same,  but  that  by  reason,  as  alleged,  "of  the  failure  of  the 
defendant  to  provide  shipping  facilities  for  said  elevator,  it 
became  necessary  in  1921  to  entirely  abandon  the  operation 
of  the  elevator,"  to -plaintiff 's  damage  in  the  sum  of  $3,600 
and  to  its  great  embarrassment  in  meeting  the  claims  of 
creditors.  The  utter  insufficiency  of  the  present  spur  is 
stressed,  and  its  cost,  in  part  to  petitioners,  made  the  sub- 
ject of  particular  complaint. 

By  way  of  inducement  for  immediate  action,  petitioner 
avers  that  "the  1922  crop  prospect  appears  to  warrant  the 
assertion  that  there  will  be  marketed  in  this  territory  800,000 
bushels  of  wheat.  By  furnishing  a  market  at  the  plaintiii's 
elevator,  the  producers  of  this  crop  will  be  saved  a  haul  of 
two  and  one-half  miles  and  at  21/?  cents  per  bushel,  this  will 
result  in  a  saving  of  seven  thousand  five  hundred  dollars  to 
the  farmers,"  and  further,  that  "at  the  present  time  the 
defendant  has  a  station  at  Pompey's  Pillar,  located  four  and 
one-half  miles  east  of  Nibbe,  which  station  is  located  on  a 
creek  bottom  and  inaccessible  during  the  flood  season  of 
each  year.  The  defendant  also  has  a  station  one  mile  wes/ 
of  Nibbe,  located  on  low  ground  and  not  suitable  for  the 
location  of  industries  such  as  are  usually  located  at  rural 
stations.  The  present  locations  of  the  aforementioned  stati-^i'S 
were  made  nurely  as  a  convenience  for  the  railroad  operation 
and  not  with  the  object  in  mind  of  affording  proper  shipping 
facilities  for  the  general  public.  The  greater  part  of  the 
grain  produced  is  more  easily  marketed  at  Nibbe  than  at 
Pompey's  Pillar,  the  saving  in  hauling  being  five  miles  to 
the  round  trip."  Losses  to  grain  producing  farmers  on  ac- 
count of  the  extra  haul  are  stated  as  follows: 

1920 

Hauling    300000    bushels.     .3c    per    bushel $  9. 000. 00 

Extra   trips    of    300    families    @    $1.00    each    week 15,000.00 

$24,000.00 
1921 

Hauling:   200,000    bushels     2»^c    per    busliel $  5.000.00 

Extra    trips   of   300    families    @    $1.00    each    week 1  15.000.00 

$20,000.00 

To  the  following  activities  on  Nibbe  Townsite:  Post 
office,  gasoline  station,  general  merchandise  store  (all  in 
one  unit),  lumber  yard,  feed  barn,  dray  line,  and  boarding 
house,  petitioner  prophesies  the  addition  of  a  sugar  beet 
dump  by  the  Great  Western  Sugar  Company,  "provided 
trackage  can  be  secured  without  extraordinary  trouble  and 
expense"  to  it,  i.  e.,  a  site  on  an  industrial  spur  or  track. 
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The  carrier's  answer  admits  most  of  the  material  fact 
allegations  of  the  petition,  generally  denies  petitioner's  con- 
clusions and  estimates,  specifically  denies  petitioner's  esti- 
mate of  $425.00  to  cover  cost  of  required  extension  of  spur, 
and  alleges  in  connection  therewith  "that  the  reasonable  cost 
of  an  extension  of  said  spur  track,  using  the  ties  and  rails 
of  sufficient  weignt  to  safely  handle  the  heavy  engines  and 
locomotives  of  the  defendant,  will  be  in  the  neighborhood  of 
three  thousand   ($3,000)   dollars." 

Affirmatively  the  carrier  alleges  that  in  order  to  con- 
struct "a  spur  track  as  now  prayed  for  by  plaintiff,  the  pres- 
ent spur  track  would  have  to  be  taken  up  and  a  new  line 
made.  That  this  spur,  as  so  located,  would  cross  the  Yellow- 
stone Trail  at  a  point  east  and  also  at  a  point  west  of  said 
elevator;  that  to  so  construct  a  spur  track  extending  along 
the  north  side  of  defendant's  200-foot  right-of-way  jn  front 
of  plaintiff's  elevator  would  make  a  very  awkward  situation 
and  improper  system  of  track  yards  in  the  town  of  Nibbe  in 
the  event  that  said  town  should  develop  in  the  future,  as 
plaintiff  alleges,  and  it  would  seriously  interfere  with  the 
construction  of  other  industries  on  or  adjoining  the  defend- 
ant's right-of-way  and  the  construction  of  spur  tracks  to  the 
same,"  and  in  lieu  thereof  that  "the  defendant  stands  ready 
and  willing  to  extend  the  present  spur  track"  600  feet  along 
a  line  on  the  north  side  of  its  right-of-way,  and  "to  lease  to 
the  plaintiff,  for  a  nominal  consideration,  right-of-way  for 
its  elevator  upon  its  right-of-way  south  of  the  Yellowstone 
Trail  and  adjacent  to  said  spur  track  so  extended,  upon  con- 
dition, however,  that  the  plaintiff  pay  for  the  construction 
of  said  spur  track  under  the  usual  terms  and  conditions 
applicable  to  the  construction  of  industrial  spur  tracks." 

In  conclusion,  our  jurisdiction  is  challenged  by  defendant 
as  follows:  "That  the  defendant  denies  the  right  and 
authority  of  the  Board  of  Railroad  Commissioners  to  order 
the  construction  of  a  spur  track  as  now  demanded  by  plain- 
tiff, upon  the  ground  that  it  would  be  in  violation  of  the  law 
of  this  state  and  contrary  to  all  recognized  and  approved 
operation  in  the  construction  of  switch  yards  and  spur  tracks 
therein,  and  upon  the  further  ground  that  the  manner  of  con- 
structing said  proposed  track  has  been  heretofore  decided  by 
your  Honorable  Board,  and  that  it  is  the  duty  of  the  plain- 
tiff to  comply  with  said  order  by  bearing  the  expense  of 
moving  its  elevator  to  a  proper  place  upon  defendant's  right- 
of-way  instead  of  asking  the  railway  company  to  bear  the 
expense  of  helping  a  private  enterprise,  which  may,  un"Por- 
tunately,  locate  its  buildings  in  an  improper  place.  The  de- 
fendant is  now,  and  at  all  times  has  been,  ready  to  do  the 
fair  thing  in  connection  with  this  elevator  and  proposed  spur 
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track,  but  believes  and  alleges  that  the  request  and  demand 
now  made  by  plaintiff  is  unreasonable  and  unjust  to  defend- 
ant for  the  reasons  hereinbefore  stated,  and  the  defendant 
demands  a  hearing  before  any  order  be  made  in  compliimce 
with  said  complaint." 

Petitioners'  reply  puts  the  disputative  new  matter  of 
the  answer  in  issue. 

We  notice  the  jurisdictional  questions  now.  Since  the 
two  prior  decisions  we  had  occasion  to  make  examination  into 
the  law  governing  industrial  spurs,  side  tracks  and  kindred 
facilities  in  a  proceeding  entitled.  In  Re  Industrial  Spurs  and 
Side  Tracks,  14  M.  U.  R.  84,  P.  U.  R.  1922-A,  667.  It  thus 
becomes  unnecessary  to  exploit  the  whole  subject  of  our 
power  again,  and  the  applicability  of  the  statutes  touching  .-c 
subject  may  be  briefly  treated. 

(a)  Sections  6582  and  6583,  R.  C.  M.  1921  (4343-4344 
R.  C.  1907)  can  not  be  rehed  upon  here  because  there  tre 
not  one  hundred  inhabitants,  or  anywhere  near  that  number, 
on  Nibbe  Townsite. 

(b)  Sections  3828  and  3829,  R.  C.  M.  1921  (Ch.  136, 
Laws  1909)  are  invalid  for  the  reasons  pointed  out  at  pages 
93-95  of  In  Re  Industrial  Spurs  and  Side  Tracks,  supra. 
Even  if  their  validity  was  beyond  question,  these  sections 
avail  nothing  here  because  Nibbe  spur  is  not  seven  miles  in 
either  direction  from  a  station  yard,  siding,  or  spur  now  in 
being,  a  fact  admitted  by  plaintiff's  petition,  and  in  this 
proceeding  the  carrier  makes  no  waiver  of  statutory  limita- 
tions. In  the  past  the  unconstitutionality  of  these  sections 
was  not  raised,  but  we  can  hardly  ignore  their  invalidity  now 
after  formal  declaration  to  that  effect. 

(c)  Sections  6638-6644,  R.  C.  M.  1921  (Ch.  43,  Laws 
1913)  are  principally  concerned  with  procedure  enabling  in- 
terested persons  to  secure  sites  for  grain  warehouses  or 
elevators  on  railroad  rights-of-way,  but  the  last  section,  6644, 
provides  as  follows:  "Every  railroad  company  or  corporation 
organized  under  the  laws  of  the  state,  or  doing  business 
therein,  shall,  upon  application  in  writing,  provide  reason- 
able side-track  facilities  and  running  connections  between  its 
main  track  and  elevators  and  warehouses  upon  or  contiguous 
to  its  right-of-way  at  stations;  and  every  such  railroad  cor- 
poration shall  permit  connections  to  be  made  and  maintained 
in  a  reasonable  manner  with  its  side  tracks  to  and  from  any 
warehouse  or  elevator  without  reference  to  its  size,  cost  or 
capacity,  where  grain  is  or  may  be  stored ;  provided,  that 
such  .railway  company  shall  not  be  required  to  construct  or 
furnish  any  side  tracks  except  upon  its  own  land  or  right-of- 
way  ;  provided,  the  reasonable  cost  of  the  construction  of 
such  side  tracks  and  connections,  except  the  cost  of  the  rails 
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and  fastenings,  shall  be  paid  by  the  person  or  persons  for 
whose  benefit  such  side  tracks  are  provided  or  connections 
made ;  provided,  further,  that  such  elevators  and  warehouses 
shall  not  be  constructed  within  one  hundred  feet  of  any  ex- 
isting structure  and  shall  be  at  safe  fire  distance  from  the 
station  buildings  and  so  as  not  essentially  to  conflict  with 
the  safe  and  convenient  operation  of  the  road ;  and  where 
stations  are  ten  miles  or  more  apart,  the  railroad  company, 
when  required  so  to  do  by  the  Board  of  Railroad  Commis- 
sioners of  the  State  of  Montana,  shall  construct  and  main- 
tain a  side  track  for  the  use  of  shippers  between  such 
stations." 

We  commented  on  that  section  in  the  general  case  at 
pages  96-100  in  this  language:  "Counsel  for  the  Northern 
Pacific  make  the  same  objection  to  Section  7  of  this  Act  as 
counsel  for  the  Great  Northern  made  to  Section  IV  of  Chap- 
ter 136,  Laws  of  1909,  supra,  i.  e.,  that  Section  7  contains  a 
subject  not  mentioned  or  referred  to  in  the  title  of  the  Act. 
We  have  given  this  objection  careful  consideration,  but  we 
are  unable  to  reach  the  same  result  as  above  with  respect  to 
the  entire  section,  for,  to  our  mind,  the  duty  of  railroads  to 
connect  Avarehouses  and  elevators  by  running  connections 
and  side-track  facilities  cannot  be  said  to  be  foreign  to  an 
act  which  has  for  its  purpose  the  procurement  of  'the  right 
to  erect  a  grain  warehouse  or  grain  elevator  on  railroad 
rights-of-way.'  Without  the  side  tracks  and  running  con- 
nections there  would  be  little  or  no  purpose  in  the  erection 
of  such  structures  on  the  rail  carrier's  right-of-way.  All 
but  the  last  clause  of  Section  7  of  the  Act  treat,  indirectly 
at  least,  of  a  subject  mentioned  in  the  title  (State  v.  Mc- 
Kinney,  supra),  for  practical  men  will  not  think  of  elevators 
on  railway  rights-of-way  without  the  tracks  connecting  same 
to  the  main  line.  One  of  the  principal  purposes  of  building 
elevators  is  to  load,  conveniently,  into  freight  cars.  We  think 
it  clear  that  there  is  some  intimation  of  rail  connections  to 
the  structures  which  the  title  mentions  when  the  subject  of 
the  erection  of  such  structures  on  railroad  rights-of-way  is 
considered  in  the  light  of  the  familiar  presumption  of  con- 
stitutional law  that  must  attend  Section  7.  Counsel  further 
asserts  'that  part  of  the  act  relating  to  the  consruction  of 
grain  warehouses  and  grain  elevaors  on  the  right-of-way  of 
a  railroad  authorizes  the  taking  of  private  property  for 
private  use,  in  violation  of  both  the  constitution  of  the  state 
and  the  constitution  of  the  United  States,'  citing  Missouri 
P.  R.  Co.  V.  Nebraska,  164  U.  S.  403.  In  the  case  cited  tne 
court  said:  'The  order  in  question  was  not  limited  to  tem- 
porary use  of  tracks,  nor  to  the  conduct  of  the  business  of 
the  railway  company.     But  it  required  the  railway  company 
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to  grant  to  the  petitioners  the  right  to  build  and  maintain 
a  permanent  structure  upon  its  right-of-way. 

"  The  order  in  question  was  not,  and  was  not  claimed  to 
be,  either  in  the  opinion  of  the  court  below  or  in  the  argu- 
ment for  the  defendant  in  error  in  this  court,  a  taking  of 
private  property  for  a  public  use  under  the  right  of  eminent 
domain.  The  petitioners  were  merely  private  individuals,  vol- 
untarily associated  together  for  their  own  benefit.  They  do 
not  appear  to  have  been  incorporated  by  the  state  for  any 
public  purpose  whatever,  or  to  have  themselves  intended  to 
establish  an  elevator  for  the  use  of  the  public.  On  the  con- 
trarj^  their  own  application  to  the  railroad  company,  a^ 
recited  in  their  complaint  to  the  board  of  transportation, 
was  only  "for  a  location  on  the  right-of-way  at  Elmwood 
Station,  aforesaid,  for  the  erection  of  an  elevator  of  suffi- 
cient capacity  to  store  from  time  to  time  the  cereal  products 
of  the  farms  and  leasehold  of  complainants  aforesaid,  as  well 
as  the  products  of  other  neighboring  farms." 

"  'To  require  the  railroad  company  to  grant  to  the  peti- 
tioners a  location  on  its  right-of-way  for  the  erection  of  an 
elevator  for  the  specified  purpose  of  storing  from  time  to 
time  the  grain  of  the  petitioners  and  of  neighboring  farmers 
is  to  compel  the  railroad  company,  against  its  will,  to  trans- 
fer an  estate  in  part  of  the  land  which  it  owns  and  holds 
under  its  charter  as  its  private  property  and  for  a  public 
use,  to  an  association  of  private  individuals,  for  the  purpose 
of  erecting  and  maintaining  a  building  thereon  for  storing 
grain  for  their  own  benefit,  without  reserving  any  control 
of  the  use  of  such  land,  or  of  the  building  to  be  erected 
thereon,  to  the  railroad  company  for  the  accommodation  of 
its  own  business,  or  for  the  convenience  of  the  public. 

"  'This  court,  confining  itself  to  what  is  necessary  for 
the  decision  of  the  case  before  it,  is  unanimously  of  opinion 
that  the  order  in  question,  so  far  as  it  required  the  railroad 
corporation  to  surrender  a  part  of  its  land  to  the  petitioners, 
for  the  purpose  of  building  and  maintaining  their  elevator 
upon  it.  was,  in  essence  and  effect,  a  taking  of  private  prop- 
erty of  the  railroad  corporation  for  the  private  use  of  the 
petitioners.  The  taking  by  a  state  of  the  private  property 
of  one  person  or  corporation,  without  the  owner's  consent, 
for  the  private  use  of  another,  is  not  due  process  of  law  and 
is  a  violation  of  the  Fourteenth  Article  of  Amendment  of  the 
Constitution  of  the  United  States.  Wilkinson  v.  T  .<=>land.  2 
Pet.  627,  658:  Murray  v.  Hoboken  Co.,  18  How.  272,  276; 
Lo^n  Association  v.  Topeka,  20  Wall.  655 ;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  102:  Cole  v.  LaGrange,  113  U.  S.  1; 
Fallbrook  District  v.  Bradley,  ante.  112,  158.  161:  State  v. 
Chicago,  Milwaukee     &St.  Paud  Railway,  36  Minnesota  402.' 
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"It  is  plain  from  the  court's  language,  and  pointedly  em- 
phasized, that  the  vice  of  the  order  of  the  board  of  trans- 
portation in  that  case  lay  in  the  fact  that  the  elevator  was  a 
private  elevator  for  a  private  use,  whereas  Chapter  43,  supra, 
grants  the  privilege  only  to  a  person,  firm  or  corporation 
desirous  of  erecting  and  operating  'a  warehouse  or  elevator 
for  the  purchase,  sale,  shipment  or  storage  of  grain  (includ- 
ing flax  seed)  for  the  public  for  hire.'  (Section  1,  and  see  Sec- 
tion 5.)  Coupled  with  the  provisions  for  insuring  adequate 
compensation  for  this  public  use,  public  hearing,  and  so  forth, 
that  part  of  the  statute  relating  to  the  construction  of  ware- 
houses, etc.,  is  clearly  valid  and  free  from  the  defects  coun- 
sel supposes.  It  is  further  objected,  however,  that  Section  7 
is  also  within  the  criticism  and  condemnation  of  a  statute 
of  Nebraska,  held  unconstitutional  in  the  case  of  Missouri 
P.  R.  Co.  V.  Nebraska,  217  U.  S.  196.  The  Nebraska  statute 
(Session  Laws  of  1905,  C.  105,  Sees.  1,  6)  under  consideration 
in  that  case  was  most  sweeping.  As  the  court  said:  'On 
the  face  of  it,  the  statute  seems  to  require  the  railroad  to 
pay  for  side  tracks  whether  reasonable  or  not — or,  if  another 
form  of  expression  be  preferred,  to  declare  that  a  demand  for 
a  side  track  to  an  elevator  anywhere  is  reasonable,  and  that 
the  railroads  must  pay.  Clearly  no  such  obligation  is  incident 
to  their  public  duty,  and  to  impose  it  goes  beyond  the  limit 
of  the  police  power.'  But  Section  7  qualifies  the  facilities  to 
be  provided  by  the  terms  (a)  'reasonable,'  and  (b)  'in  a  rea- 
sonable manner,'  and  provides  that  the  carrier  shall  not  be 
required  to  construct  any  side  tracks  (c)  'except  upon  its 
own  land  or  right-of-way,'  and  then  only  when  (d)  'the  rea- 
sonable cost  of  the  construction  (except  the  rails  and  fasten- 
ings) shall  be  paid'  by  the  applicants,  whose  elevator  (e) 
'shall  not  be  constructed  within  one  hundred  feet  of  any 
existing  structure,'  and  (f)  'shall  be  at  a  safe  fire  distance 
from,  the  station  buildings,'  and  (g)  'so  as  not  essentially  to 
conflict  with  the  safe  and  convenient  operation  of  the  road.' 
These  quailfications  shrink  the  statutory  demands  to  such 
as  are  reasonable,  and  when  it  is  remembered  that  the  ele- 
vators and  warehouses  to  which  the  connections  are  to  be 
afforded  at  stations  must  be  for  a  public  use  (for  we  think 
the  appropriate  clauses  of  Section  7  as  an  integral  part  of 
Chapter  43  must  be  taken  as  referring  only  'to  public  ele- 
vators and  public  warehouses  *  *  *  subject  to  legislative 
control')  the  only  remaining  objection  to  Section  7,  in  the 
light  of  164  U.  S.  403  and  217  U.  S.  196,  is  that  it  fails  to 
provide  for  a  hearing  in  advance  to  decide  whether  the  de- 
mand is  within  the  statute.  No  hearing  before  this  Board, 
or  a  district  court,  is  expressly  provided  for  in  the  matter  of 
track    connections    to    public    elevators    and    warehouses    at 
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stations.  This  condition  would,  we  think,  vitiate  that  part  of 
the  section  now  under  consideration  were  it  not  for  the  fact 
that  no  penalty  is  prescribed  for  the  carrier's  failure  or 
refusal  to  yield  to  the  applicant's  demand.  So  far  as  the 
section  goes,  the  carriers  may,  with  impunity,  refuse  to 
make  the  connections  sought,  and  do  not,  to  quote  Mr.  Justice 
Holmes  in  the  case  cited,  'refrain  from  paying  (for  rail  and 
fastenings)  at  the  peril  of  a  fine,  if  they  turn  out  wrong  in 
their  guess  that  in  the  particular  case  the  court  will  hold  the 
demand  not  authorized  by  the  act.'  Thus  that  part  of  Sec- 
tion 7  referring  to  track  connections  for  public  elevators  or 
warehouses  at  stations,  as  we  view  it,  is  free  from  the  objec- 
tions counsel  urges  against  it.  However,  it  makes  little  dif- 
ference, we  think,  whether  that  part  of  Section  7,  referring 
to  track  connection  at  stations  is  invalid,  for  the  sub- 
ject matter  thereof  is  sufficiently  covered  by  Chapter 
135,  Laws  of  1917,  infra.  We  have  noticed  the  pro- 
visions of  Chapter  43,  Laws  of  1913,  at  more  length  than 
necessity  requires  (if  our  general  supervisory  power  is  left 
out  of  view  for  the  present),  for  there  is  but  one  reference 
to  this  board  in  the  whole  act,  namely,  the  concluding 
clause  of  Section  7,  viz.,  'and  where  stations  are  ten  miles 
or  more  apart,  the  railroad  company,  when  required  so  to 
do  by  the  Board  of  Railroad  Commissioners  of  the  State  of 
Montana  shall  construct  and  maintain  a  side  track  for  the 
use  of  shippers  between  such  stations.'  There  is  no  intima- 
tion in  the  title  of  the  act,  viz.,  'An  act  providing  a  summary 
method  for  procufing  the  right  to  erect  a  grain  warehouse 
or  grain  elevator  on  railroad  rights  of  way',  that  'where  sta- 
tions are  ten  miles  or  more  apart,  the  railroad  compan3^ 
when  required  to  do  so  by  the  Board  of  Railroad  Commis- 
sioners of  the  State  of  Montana  shall  construct  and  main- 
tain a  side  track  for  the  use  of  shippers  between  such  sta- 
tions.' This  last  specific  grant  of  power  is  intended  to  pro- 
vide facilities  for  shippers  between  stations  and  apparently 
vv'here  there  are  no  elevators,  warehouses,  etc.,  it  being 
recognized  that  a  ten  mile  interval  does  not  reasonably 
serve  traffic.  This  clause  aimed  to  give  shippers  a  side 
track  on  one  condition  only,  namely,  where  a  ten-mile  in- 
terval occurred  between  stations.  There  is  no  requirement 
that  there  be  any  elevators  in  such  ten  mile  interval,  and, 
it  seems  clear  that  such  a  proviso  was  purposely  left  out, 
for  if  the  legislature  had  intended  to  prescribe  the  existence 
of  an  elevator  as  necessary  it  would  have  said  so  as  in  th-^ 
case  of  stations.  If  this  is  true,  the  clause  violates  Sec.  23 
of  Article  V  of  the  State  Constitution,  for  the  title  of  the 
Act  makes  it  necessary  that  every  clause  therein  relate 
directly  or  indirectly  to  grain  elevators  or  grain  warehouses. 
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Only  by  construing  this  authority  to  a  situation  where  there 
is  an  elevator  or  warehouse  between  stations  ten  or  more 
miles  apart,  can  it  be  kept  within  the  title  to  the  act.  Such 
a  construction,  we  think  unnatural,  and  we  decline  to  fol- 
low it." 

The  statute  does  not  furnish  the  necessary  authority 
herein  for  this  Board  is  not  named  as  the  administrative 
agent  to  enforce  its  provisions.  And  we  are  not  aware  of 
any  statute  clothing  us  with  power  to  enforce,  generally, 
statutory  obligations  imposed  upon  the  carriers.  Our  gen- 
eral powers  extend  only  to  the  investigation  of  "any  alleged 
neglect  or  violation  of  the  laws  of  the  state  by  any  rail- 
road *  *  *  or  by  the  officers,  ao-ents  or  em- 
ployees thereof".  (Sec.  3797  R.  C.  M.  1921.)  ^The  enforce- 
ment of  their  general  public  duties  not  mentioned  in  any 
acts  requiring  this  Board's  enforcement  lies  with  the  execu- 
tive officers  of  the  state. 

(d)     Section  3833   (Ch.  135,  Laws  1917)  and  Section  3837 
(Ch.  105,  Ltaws  1913)   give  this  Board  authority  to  order 
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Section  3837  refers,  we  think,  to  team  tracks,  leaving 
commercial  or  industrial  spurs  to  be  constructed  pursuant 
to  Section  3833.  As  we  view  the  instant  case,  the  particular 
jurisdictional  difficulty  here  is  whether  Nibbe  is  a  ;5tation 
within  the  meaning  of  the  phrase  requiring  such  spurs  to 
be  extended  or  constructed  "from  constructed  lines  ■"•r  rracks 
at  stations  or  from  within  station  limits."  At  the  (/atset 
we  think  it  clear  that  while  the  carrier's  treatment  of  a  given 
point  on  its  line  may  be  very  persuasive  of  a  determination 
that  it  is  or  is  not  a  station,  the  question  is  not  necessarily 
settled  by  the  carrier's  view  of  the  matter.  Were  it  other- 
wise the  carrier  would  have  it  within  his  power  arbitrarily 
to  keep  a  point  from  ever  becoming  a  station  by  its  own 
wilfull  ignorance  of  its  existence  and  of  traffic  developed 
thereat.  The  courts  have  passed  on  the  question  of  what 
constitutes  a  station,  in  a  transportation  sense,  in  a  number 
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of  cases.  The  decisions  vary  somewhat  in  accord  with  the 
language  and  purpose  of  the  particular  act  in  which  the 
term  is  used.  Ordinarily  of  course,  the  w^ord  "station" 
means  a  place  of  position  either  in  space  as  a  physical  con- 
cept or  in  various  human  relationships  and  organizations. 
In  a  transportation  sense  its  simplest  meaning  is  a  fixed 
point  on  the  railroad's  lines  or  right-of-way.  Not  infre- 
quently mileage  boards  are  referred  to  as  stations,  a  de- 
scription taken  from  engineering  science.  The  point  may 
range  in  importance  from  a  sign  post  to  a  great  terminal, 
but  the  inquiry  generally  has  to  do  with  the  word  as  a 
place  for  the  receipt  and  discharge  of  passengers  and  freight 
prior  or  subsequent  to  transportation.  We  find  nothing  in 
Section  3833  to  cause  us  to  look  for  other  than  this  ordinary 
meaning. 

The  following  excerpts  from  court  decisions  exhibit  the 
common  acceptation  of  the  word  "station" :  "The  w^ord 
'station',  so  far  as  it  applies  to  railroads  and  their  manage- 
ment, has  acquired  no  technical  legal  meaning.  It  is  not 
necessary  at  all  that  it  should  be  a  regular  station  of  the 
company,  or  one  at  which  the  train  is  scheduled  to  stop,  in 
order  to  compel  the  company  to  the  exercise  of  the  care 
requisite  in  law  toward  an  alighting  passenger.  The  signi- 
fication of  the  word  'station'  in  this  respect,  in  relation  to 
the  conduct  and  management  of  a  railroad,  is  that  it  is  a 
place  at  which  a  halt  is  made  for  the  purpose  of  taking  on 
or  letting  down  passengers  or  goods;  and  this  definition 
will  be  good  for  all  stations,  terminal  or  otherwise."  Falk 
V.  New  York  S.  W.  W.  R.  Co.,  29  Atl.  157.  158,  56  N.  J. 
Law  (27  Vroom)  380.  "Every  regular  stopping  place  of  a 
railway  train,  where  it  receives  or  leaves  passengers,  is  a 
'station,'  and  universally  so  understood."  Ricker  v.  Port- 
land &  R.  F.  Ry.,  38  Atl.  338,  340,  90  Me.  395.  "The  act 
providing  that  no  railroad  shall  abandon  any  'depot  or  sta- 
tion' on  its  road,  after  the  same  has  been  established  for 
12  months,  except  by  the  approval  of  the  railroad  commis- 
sioners, means  a  station  at  which  trains  stop,  not  merely 
for  wood  and  water,  but  for  the  transaction  of  the  ordinary 
business  of  receiving  and  delivering  freight  and  passengers." 
State  V.  New  Haven  &  N.  Co.,  37  Conn.  153,  163.  "In  law, 
'station',  or  'station  limits',  includes  railroad  vards."  Hall 
v.  Chicago,  B.  &  N.  R.  Co.,  46  Minn.  439,  441,  49  N.  W.  239. 
"As  used  in  Rev.  St.  1895,  Art.  4562,  which  makes  provi- 
sion for  the  accommodation  of  both  passengers  and  freight 
at  'stations,'  the  word  'stations'  means  places  at  which  pas- 
sengers and  property  are  received  for  transportation,  or 
delivery  after  transportation,"  Railroad  Commission  of 
Texas  v.  Chicago,  R.  I.  &  G.  R.  Co.,  117  S.  W.  794,  796,  102 
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Tex.  393.  "A  place  on  a  railroad  where  passengers  and 
freight  are  regularly  received  and  discharged,  irrespective 
of  whether  a  depot  and  station  agent  are  maintained*  there, 
and  though  unincorporated,  is  a  'station',  within  the  rule 
permitting  railroads  to  leave  a  sufficient  space  open  about 
stations  for  the  safe  and  commodious  transaction  of  busi- 
ness, notv/ithstanding  the  statute  requiring  railroads  to 
fence  their  tracks."  McGuire  v.  St.  Louis,  M.  &  S.  E.  R. 
Co.,  87  S.  W.  564,  565,  113  Mo.  App.  79.  "Just  what  is  a 
'station',  within  the  meaning  of  the  law  (exempting  rail- 
roads from  fencing  at  stations),  is  a  hard  matter  to  de- 
termine. *  *  *  j^  ^yjlj  j^Q^  depend  upon  an  of- 
fice and  agent  being  maintained,  but  depends  more  upon 
the  business  done,  not  with  one  or  two  or  three  individuals, 
firms,  or  companies,  but  with  the  public,  and  whether  or  not 
trains  stop  regularly  or  on  signal  to  receive  and  discharge 
passengers  and  freight,  and  whether  inducements  are  held 
out  and  accommodations  afforded  to  the  public  to  enter  into 
reciprocal  business  relations.'  Where  the  evidence  shows 
that  trains  stopped  on  signal  to  receive  and  discharge  pas- 
sengers, that  freight  was  shipped  in  and  out  for  the  gen- 
eral public  when  desired,  even  though  in  small  quantities, 
that  a  siding  waa  maintained  on  which  others  than  a  mill 
located  at  that  point  loaded  and  shipped,  and  that  a  gravel 
pile  was  provided  as  a  platform,  indicating  a  willingness  on 
the  part  of  the  railroad  to  do  business,  and  that  inducements 
had  been  and  were  held  out  to  the  public  to  do  business 
thereat,  and  that  the  public  had  accepted  such  inducements, 
it  constitutes  a  'station',  within  the  meaning  of  the  law." 
Acord  V.  St.  Louis  Southwestern  R.  Co.,  87  S.  W.  537,  543, 
113  Mo.  App.  84. 

With  these  guides  before  us  let  us  see  what  the  record 
shows:  (a)  Nibbe  is  indexed  as  a  commercial  spur  in  the 
defendant's  station  list  (No.  26)  and  in  the  current  time 
table  of  the  Yellowstone  Division,  (b)  Under  the  heading 
"special  instructions"  at  page  six  in  said  time  table,  sub- 
division 6  "special  stops,  connections,  etc.,"  appears  this 
entry — "Nos.  187  and  188  will  stop  on  flag  *  *  * 
at  Nibbe,  one  and  one-half  miles  east  of  Newton."  The 
trains  referred  to  are  shown  as  first  class  passenger  trains 
in  daily  service,  (c)  The  defendant's  monthly  "report  of 
freight  and  passenger  business  at  stations  in  Montana" 
lists  Nibbe  as  a  station  commencing  with  the  report  for 
April  1921,  and  shows   successively: 
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Month 
1921 


Freight  Forwarded 


Weight 


Revenae 


Apiil      

May      

June      

July     

August     .. 

September 

October 

November 

December 

1922 
January 
February 
March     .... 

April      

May     

Total 


159.970 
487.560 


89,240 

250.770 
400 


987,940 


$     726.12 
2.194.02 


390.66 

952.92 
3.80 


Freight  Received 


Weight       Rerenae 


50 

80 

1.716 

746 

2,2-07 

781 

543 

1,054 

982 


,267.52  I  8.189 


.50 

.50 
4.89 
1.87 
6.02 

2.56 

1.58 

10.33 

7.54 


Passengers 


No. 


Revenne 


Total 


I 


28 
32 
26 
25 
51 
43 
43 

24 
35 
39 
36 

18 


$35.79  I   400 


27.20 
26.63 
23.71 
24.14 
43.53 
39.97 
48.42 

22.24 
30.35 
40.82 
34.48 
15.02 

$376.51 


$  726.12 
2.194.02 
L'7.20 
26.63 
24.21 
24.64 
439.08 
41.84 
44.44 

977.72 
31.93 
54.95 
42.02 
15.02 

$4,669.82 


(d)  For  a  period  the  carrier  was  receiving  milk,  cream 
and  egg  express  shipments  at  Nibbe,  a  practice  discontinued, 
it  seems,  because  of  personal  difficulties  between  the  shipper 
and  the  train  crews,  (e)  There  is  no  depot,  platform,  shed, 
or  shelter  at  Nibbe  for  the  conduct  of  business  and,  of  course, 
no  agent,  (f )  No  trains,  save  the  local  passenger  trains  men- 
tioned, stop,  habitually  or  on  flag,  at  Nibbe.  (g)  Adjacent 
to  the  rails  and  present  spur  and  on  the  Nibbe  Townsite 
there  is,  in  esse,  a  United  States  post  office,  gasoline  station, 
general  merchandise  store,  lumber  yard,  feed  barn  and  two  or 
three  dwellings.  (h)  Mail  is  received  and  discharged  at 
Nibbe  by  way  of  the  trains.  After  giving  due  consideration 
to  all  the  elements  here  present,  we  are  of  opinion  and  find 
that  Nibbe  is  a  station  within  the  meaning  of  Section  3833 
above.  This  finding  is  persuaded  by  the  fact  of  the  business 
actually  and  regularly  conducted  at  Nibbe.  The  point  is  a 
station,  notwithstanding  the  absence  of  a  station  house  and 
agent.  An  agent  is  not  present  at  many  points  clearly  recog- 
nized as  stations.  And  diminished  train  service,  on  flag,  be- 
speaks only  the  comparative  importance  of  the  station. 

On  the  merits  there  is  really  little  controversy.  Plaintiff 
is  a  Montana  corporation  and  its  subscribing  stockholders  are 
farmers  who  reside  adjacent  to  Nibbe  Townsite.  The  ele- 
vator, of  12,000  bushels  capacity,  owned  and  operated  by  the 
corporation,  is  subject  to  the  provisions  of  Chapter  254, 
Political  Code,  R.  C.  M.  1921,  which  makes  it  distinctly  public 
in  character.  One  incident  of  this  pubhc  character  is  that  it 
must  conduct  its  business  on  the  same  terms  as  all  other 
public  warehouses  of  the  same  class,  including  those  with  rail 
connections.  During  the  fall  of  1920  and  the  winter  of  1921 
the  company  received  a  total  of  40,000  bushels  of  wheat,  all 
of  which  had  to  be  reloaded,  if  it  passed  through  the  elevator, 
either  at  the  present  Nibbe  spur  or  at  the  Newton  spur,  a  mile 
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and  a  half  west  of  the  elevator.  Reloading  was  performed 
either  by  shoveling  into  the  cars  or,  at  Nibbe,  by  means  of 
a  small  mechanical  loader  motived  by  a  gasoline  engine.  The 
delay  incident  to  manual  or  portable  elevator  loading,  together 
with  the  labor  cost  involved,  results  in  a  substantial  cost  in- 
crease over  elevator  loading,  variously  estimated  at  from  one 
to  four  cents  per  bushel.  Additionally,  there  is  considerable 
waste  in  this  method  of  handling.  Cars  can  be  loaded  three 
or  four  times  faster  through  an  elevator  and  in  all  kinds  of 
weather. 

Following  the  harvest  of  1921  about  7,000  bushels  were 
loaded  at  Nibbe,  the  decrease  in  offerings  under  1920  being 
due  to  preference  for  direct  loading  through  an  elevator  and, 
to  a  small  extent,  to  diminished  crop. 

The  1922  crop,  now  reasonably  realized,  on  the  benches 
north  of  Nibbe  is  conservatively  estimated  at  from  200,000 
to  250,000  bushels  of  wheat,  all  of  which  will,  under  ordi- 
nary market  conditions,  be  loaded  at  Nibbe  or  Pompey's  Pil- 
lar. The  wagon  or  truck  haul  to  the  latter  point  is  about 
two  miles  longer  for  most  of  the  farmers  than  the  haul  to 
Nibbe,  making  a  total  difference  of  eight  miles  for  two  round 
trips  per  day  for  those  farmers  who  can  accomplish  two  round 
trips  in  a  day.  The  last  part  of  the  haul  to  Pompey's  Pillar 
is  over  a  poor  road.  Indeed,  the  north  side  growers'  prefer- 
ence for  Nibbe,  based  on  its  natural  advantage,  is  unques- 
tioned. 

On  the  benches  to  the  south  there  is  a  present  reasonable 
prospect,  in  process  of  realization,  of  from  90,000  to  110,000 
bushels  of  grain,  and  for  this  area  Nibbe  is  the  nearest  and 
most  central  shipping  point.  There  is  a  consensus  of  opinion 
among  all  interested  herein  that  if  the  elevator  can  handle 
from  60,000  to  75,000  bushels  of  wheat  in  a  season,  that  vol- 
ume of  business  must  entitle  it  to  recognition.  The  record 
easily  supports  the  fact  that  this  volume  of  business  depends 
solely  on  the  desired  rail  connection.  And  there  is  a  direct 
inference  that  a  usable  spur  to  which  there  would  be  unob- 
structed approach  would  develop  carload  traffic  other  than 
grain. 

Earnings  on  a  car  of  wheat  of  81,000  pounds,  1,350 
bushels,  are,  at  present  rates,  for  representative  destination 
points,  as  follows:  Nibbe  to  Minneapolis,  $311.85;  Nibbe  to 
Bozeman,  $178.20,  and  Nibbe  to  Billings,  $76.95. 

Plaintiff  readily  establishes  the  essential  public  charac- 
ter of  the  spur  desired,  not  alone  because  of  its  public  obli- 
gations, but  by  frank  concession  that  all  of  the  public  may 
have  right  to  resort  thereto  for  loading  and  unloading.  The 
concession  includes  admission  to  all  possible  industrial  sites 
c'::ntiguous  to  the  spur. 
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The  record  furnishes  no  dispute  of  petitioners'  figures  as 
to  crops  and  prospective  traffic  therefrom.  Indeed,  the  boun- 
teous returns  of  the  instant  season  foreclose  any  attempted 
denial.  There  is  likewise  no  denial  of  the  almost  total  inade- 
quacy and  uselessness  of  the  present  spur.  There  is  -consid- 
erable matter  in  the  record,  most  of  it  planly  stated  and  the 
remainder  by  innuendo,  that  the  present  location  of  the  ele- 
vator was  a  grievous  mistake ;  that  the  confessed  financial 
inability  of  the  corporation  followed  in  natural  consequence, 
and  that  the  carrier  is  now  asked  to  rescue  a  sinking  ship. 
Candidly,  there  is  much  force  in  the  complaint  as  to  the  loca- 
tion of  the  elevator  in  the  light  of  the  common  sense  which 
should  have  prevailed  at  the  time  its  construction  was  con- 
templated. Adequate  rail  connections  are  so  essentially  a 
part  of  an  elevator's  equipment  under  the  conditions  of  mod- 
ern grain  handling  that  the  matter  of  erecting  an  elevator  at 
any  point  contiguous  to  a  railroad  right-of-way  should  be 
prosecuted  jointly  by  the  carrier  and  elevator  corporations 
within  the  sphere  of  their  respective  interest.  Only  in  rare 
instances  should  it  be  necessary  to  resort  to  this  Board.  Had 
all  concerned  here  evinced  more  of  a  spirit  of  co-operation,  in 
full  confidence  of  each  other's  desire  to  be  fair,  three  years 
of  litigation  might  have  been  avoided.  Again,  it  must  ever 
be  kept  in  view  here  that  the  grain  growers,  as  a  part  of  the 
public,  are  the  real  parties  in  interest,  and  their  legitimate 
claims  to  traffic  facilities  should  not  be  defeated  by  the 
faults  of  others. 

We  are  convinced,  after  deliberate  review  of  the  whole 
record  in  this  entire  matter,  that  the  present  location  of  the 
elevator  is  not  so  indefensible  from  the  standpoint  of  safe 
main  line  and  spur  track  operation,  and  from  the  standpoint 
of  the  future  development  of  Nibbe  as  a  traffic  center  that 
the  elevator  must  remain  isolated  in  consequence  thereof. 
This  conclusion,  of  necessity,  overrules  the  views  expressed  in 
14  M.  U.  R.  12,  at  page  17,  and  the  order  consequent  thereon, 
at  page  18.  We  are  still  anxious  to  avoid  the  construction  of 
grade  crossings  in  projected  rail  lines,  and  to  eliminate  such 
crossings  on  existing  rail  lines,  but  this  desire  should  not  go 
so  far  as  to  deprive  plaintiff  here  of  the  ordinary  trackage 
facilities  extended  grain  elevators.  In  spite  of  the  concerted 
efforts  of  public  officers  and  railroad  officials  exerted,  par- 
ticularly through  the  last  twentv-five  years,  to  prevent  the 
occurrence  of  grade  crossings,  there  are  still  in  excess  of 
250,000  such  crossings  in  this  country  today — 2,032  on  de- 
fendant's hnes  in  Montana — a  fact  attesting  their  indispen- 
^^^bility.  In  the  last  proceeding  we  were  under  the  impression 
that  the  projected  facility  would  be  a  track  connected  at  both 
ends  to  the  main  line,  and  thereby  the  trail  crossed  twice. 
A  spur  will  cross  the  highway  but  once. 
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Grade.  On  the  line  of  projected  intersection  of  the  spur 
with  the  highway  there  will  be  little  or  no  fill  necessary  for 
approaches  to  the  crossing,  as  the  ties  and  rails  must  lie 
practically  on  the  present  surface  of  the  road.  Construction 
at  this  point  will  consist  mostly  of  planking  the  crossing. 

Terrain.  The  company's  proposal  is  to  extend  the  pres- 
ent spur  600  feet  along  that  strip  of  land  lying  north  of  and 
parallel  to  its  tracks.  This  strip  is  100  feet  in  width  from 
the  center  of  the  rails  to  the  fence  along  the  southern  edge 
of  the  Yellowstone  Trail.  This  portion  of  the  right-of-way 
would  require  considerable  fill  to  bring  it  to  the  level  of  the 
highway,  for  earth  has  been  excavated  therein  for  the  road- 
bed on  which  the  main  line  now  rests,  and  the  fill  would  be 
equally  necessary  for  the  spur  or  business  structures,  such 
as  warehouses.  The  elevator  site  and  adjacent  ground  is 
already  adapted  to  building,  and  no  fills  would  be  required. 
Again,  the  ground  north  of  the  highway  provides  ample  space 
for  any  future  industrial  sites  along  the  spur,  while  the  strip 
of  land  containing  the  carrier's  proposed  site,  100  feet  in 
width  from  the  center  of  the  rails  to  the  road  fence,  would 
afford  only  a  very  cramped  area  for  industrial  sites,  and  a 
dangerous  one,  too,  as  activity  must  take  place  between  two 
thoroughfares,  with  constant  tendency  to  spread  over  onto 
both  of  them.  A  site  on  the  right-of-way  south  of  the  main 
line  would  involve  constant  crossing  thereof.  No  one  has 
suggested  it. 

Operation.  Under  present  conditions  most  of  the  switch- 
ing for  the  three-car  spur  now  installed  must  be  done  on  the 
main  line,  while  the  extension  of  the  spur  will  admit  of 
relieving  the  main  line  to  a  greater  extent,  and  there  will  be 
less  danger  of  main  line  obstruction  from  cars  spotted  on  the 
spur  two  hundred  feet  from  the  main  line  than  fifty  feet 
therefrom.  The  danger  from  vehicular  traffic  on  the  highway 
is  comparatively  trifling,  as  traffic  is  thin,  the  highway  sixty 
feet  wide  and  all  points  of  the  projected  crossing  in  plain 
view.  The  recor.d  does  not  justify  the  defendant's  assertion 
that  a  spur  to  the  elevator  will  require  abandonment  of  the 
302  feet  of  spur  now  in  operation.  On  the  contrary,  the  feas- 
ibility of  extending  the  present  spur  is  clear. 

Cost.  Petitioners  estimate  of  cost  is  $425.00  and  de- 
fendant's $3,000.00,  both  estimates  covering  approximately 
600  feet  of  additional  trackage  from  the  terminus  of  the 
present  spur  to  a  point  about  150  feet  west  of  the  western 
line  of  the  elevator.  It  plainly  appears  that  both  these  esti- 
mates are  influenced  by  the  opposing  considerations  here 
present,  but,  fortunately,  the  record  furnishes  us  a  reliable 
guide  in  the  cost  of  the  present  spur.  This  spur  is  302  feet 
in  length,   130  feet  from  headblock  to  clearance  point,  and 
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172  feet  from  clearance  point  to  terminus.  The  defendant 
paid  for  the  expense  of  constructing  43  per  cent  of  this  track- 
age, the  distance  first  above  mentioned  and  complainant  paid 
for  the  remaining  57  per  cent,  from  clearance  point  to  ter- 
minus. Complainant's  share  amounted  to  a  total  of  $682.04. 
On  this  basis,  a  further  extension  of  600  feet  would  amount 
to  $2,377.20,  and  of  750  feet  to  $2,971.50,  but  it  must  be 
remembered  that  the  extension  will  not  involve  the  cost  inci- 
dent to  labor  and  delays  in  cutting  the  main  line  and  per- 
fecting installation  of  the  switch.  We  know  of  no  good  rea- 
son why  an  estimate  of  the  cost  of  the  extension  based  on 
these  actual  expenditures  is  not  fair,  and  accordingly  adhere 
to  it  for  present  purposes. 

Division  of  Costs.  It  is  plain  from  the  decisions-  that  the 
rail  carrier  may  be  required  to  bear  all  of  the  cost  of  indus- 
trial spurs,  provided  that  the  same  is  not  unreasonable  in 
amount,  all  surrounding  circumstances  considered.  In  this 
case,  however,  petitioners  are  willing,  as  an  inducement  to 
speedy  action,  to  do  all  the  dirt  grading  required  and  to  fur- 
nish all  of  the  railroad  ties  necessary  for  the  construction  of 
the  spur  to  a  point  50  feet  west  of  the  western  line  of  the 
elevator.  Our  order  will  avail  itself  of  this  offer,  with  the 
object  of  promoting  the  purpose  sought  thereby  and  with  the 
understanding,  of  course,  that  the  carrier  shall  have  the  right 
to  supervise  and  direct  the  manner  and  amount  of  dirt  grad- 
ing required  and  likewise  to  select  ties  from  petitioner's  offer- 
ing in  accordance  with  the  requirements  of  the  rails  to  ht 
laid  on  the  spur  and  the  operation  thereof. 

Right-of-Way.  The  Yellowstone  Trail  actually  occupies 
60  feet  of  the  north  100  feet  of  the  carrier's  right-of-way  at 
the  point  in  question.  The  instrument  by  virtue  of  which  the 
highway  is  imposed  on  the  carrier's  property  ^s  a  contract 
concluded  between  the  carrier  and  the  Uni'  sd  States  in 
December,  1905,  which  is  concerned  with  rights  -of-way  for 
canals,  ditches  and  roads  over  the  defendant's  land  in  what  is 
comprehended  within  the  Huntley  Reclamation  Project  in 
Yellowstone  County,  Montana.  The  third  paragraph  of  this 
instrument  provides :  "So  as  to  fully  utihze  for  irrigation  the 
available  lands,  the  Railway  Company  will  permit  the  public 
to  use  for  public  highways,  also  permit  the  United  States  to 
construct,  maintain  and  operate  thereon  irrigating  and  waste 
water  canals,  the  outer  one  hundred  feet  of  its  four  hundred- 
foot  right-of-way  upon  each  side  thereof  for  the  entire  dis- 
tance between  the  new  channel  of  Pryor  Creek  (at  N.  P. 
Bridge  541),  to  the  east  line  of  section  eleven,  in  township 
three  north,  range  thirty-one  east,  Montana  Principal  Meri- 
dian, excepting  with  the  limits  of  the  station  grounds  of  the 
Railway  Company  situated  between  said  points ;  this  condi- 


BOARD     OF     RAILROAD     COMMISSIONERS  135 

tional  upon  the  public  authorities  building  and  maintaining 
good  and  substantial  fences  between  each  of  the  strips  to  be 
used  for  highway  purposes  and  the  remaining  two  hundred 
feet  of  the  Railway  Company's  right-of-way." 

It  is  plain,  therefore,  that  the  railway  company  has  not 
parted  with  the  fee  to  its  right-of-way  by  virtue  of  the  ex- 
istence of  the  Yellowstone  Trail  and  that,  as  a  matter  of 
fact,  all  of  the  necessary  spur  track  can  be  laid  on  the  car- 
rier's fee,  save  and  except,  possibly,  for  a  short  distance  near 
the  elevator  door.  The  south  face  of  the  elevator  from 
which  loading  will  be  performed  is  within  twelve  (12)  feet 
of  the  northern  limits  of  this  right-of-way.  In  view  of  the 
permissive  nature  of  the  grant  to  the  United  States  for  high- 
way purposes,  it  hardly  seems  that  it  will  be  necessary  for 
the  railway  company  to  seek  the  right  from  the  state  or  the 
United  States  to  cross  the  highway  with  its  rails  for  the  spur 
in  question.  Again,  the  clause  in  question  would  seem  to 
give  the  carrier  the  right  to  exclude  the  highway  from  sta- 
tion grounds  when  they  come  into  being.  But  if  it  should 
become  necessary,  the  record  contains  assurance  that  such 
right-of-way  may  be  had  without  cost  to  the  carrier. 

Upon  the  whole  case,  we  are  satisfied  that  this  Board  has 
ample  authority  to  afford  the  relief  here  sought  and  that  the 
Midland  Elevator  Company  is  lawfully  entitled  to  such  relief. 
An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol,  at 
Helena,  Montana,  on  the  10th  day  of  August,  1922,  at  10 
o'clock  A.  M.,  present  Chairman  Dennis  and  Commissioners 
Boyle  and  Ross,  in  the  matter  of  the  petition  of  the  Midland 
Elevator  Company  for  an  order  of  this  Board  directing  and 
requiring  the  Northern  Pacific  Railway  Company  to  extend, 
construct,  install  and  operate  a  public  industrial  spur  track 
from  the  present  terminus  of  the  spur  track  now  on  the, 
railway  company's  right-of-way,  at  or  near  Nibbe,  Montana, 
(to  serve  petitionsr's  public  elevator  and  the  public  generally) 
to  a  point  about  fifty  (50)  feet  west  of  said  elevator,  this 
matter  being  before  the  Board  upon  the  petition  of  the  Mid- 
land Elevator  Company  aforesaid,  and  upon  the  answer  of 
the  Northern  Pacific' Railway  Company  thereto,  and  a  full 
investigation  of  the  matters  and  things  involved  having  been 
had,   including  public   hearing  at   Nibbe,   Montana,   on   July 

14th,  1922,  and  again  at  Helena,  Montana,  on  August  , 

1922,  wherein  the  defendant  carrier  and  others  participated, 
and  now  the  Board,  having  filed  its  report  containing  its 
findings  and  conclusions  herein,  which  said  report  is  hereby 
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referred  to  and  of  this  order  made  a  part,  and  the  Board, 
now  being-  duly  advised  in  the  premises, 

IT  IS  ORDERED,  That  the  Northern  Pacific  Railway 
shall,  on  or  before  the  5th  day  of  September,  1922,  construct 
and  install  additional  spur  track  from  the  terminus  of  the 
present  spur  track  at  Nibbe,  Montana,  in  a  westerly  direction 
to  a  point  at  least  fifty  (50)  feet  west  of  the  western  wall  of 
the  Midland  Elevator  Company's  elevator  on  the  Nibbe  Town- 
site,  Yellowstone  County,  Montana,  to  serve  such  elevator, 
600  feet,  more  or  less,  and  that  such  spur  track  shall,  for  a 
distance  of  at  least  four  car  lengths  be  constructed  on  a 
line  parallel  to  and  not  to  exceed  twelve  (12)  feet  south  of 
the  south  wall  of  the  Midland  Elevator  Company's  elevator  at 
Nibbe.  Montana,  and  that  upon  the  extension  and  construc- 
tion of  such  trackage  and  the  coupling  thereof  with  the  pres- 
ent spur  track  at  Nibbe,  Montana,  the  whole  thereof,  from 
the  headblock  to  the  western  terminus  thereof,  shall  be  op- 
erated as  a  public  industrial  spur  track. 

IT  IS  FURTHER  ORDERED.  That  the  said  industrial 
spur  shall  in  all  respects  follow  and  fulfill  the  standard  plans, 
forms  and  types  of  construction  of  such  tracks,  altered  to 
suit  the  conditions  of  this  particular  case,  and  that  the  same 
shall  be  so  constructed  and  installed  as  to  admit  of  the  effi- 
cient handling-  of  carload  traffic  thereof,  including-  both  the 
receipt  and  discharge  of  carload  freight  and  other  freight 
under  applicable  rules  and  regulations. 

IT  IS  FURTHER  ORDERED,  That  all  and  singular  the 
expenses  in  connection  with  the  construction  and  installation 
of  this  spur  shall  be  borne  and  discharged  by  the  carrier, 
save  and  except  that  any  and  all  expenses  for  dirt  grading 
for  the  full  length  of  such  spur  on  the  right-of-way  therefor 
and  the  expenses  for  all  necessary  and  suitable  ties  therefor, 
shall  be  borne  and  discharged  by  the  petitioner  herein,  with- 
out any  of  the  cost  of  said  dirt  grading  and  ties  being  borne 
by  the  carrier. 

JURISDICTION  IS  HEREBY  EXPRESSLY  RETAINED 
BY  THIS  BOARD  for  the  purpose  of  expediting  the  execution 
of  this  order  and  all  and  singular  the  items  and  incidents 
thereof,  to  the  end  of  realizing  the  object  in  view  as  expedi- 
tiously as  possible. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  a  certified  copy  of  this  order  upon  each  of  the  parties 
hereto  and  that  the  same  shall  be  in  full  force  and  effect, 
according  to  its  terms,  forthwith. 
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IN    RE    TRANSPORTATION    FOR    LIVE    STOCK 

ATTENDANTS. 

■    (Item:    I.  &  S.  B-13.      Report  and  Order  No.  1347.) 
(Hearing,  July  12,  1922.    Decided  August  21,  1922.) 

Live  Stock— Attendants— Return  Free  Transportation— Time  Limit. 

Tariffs  covering  the  issuance  of  return  transportation  for 
attendants  with  intrastate  live  stock  shipments  which  require 
that  when  provision  is  made  in  the  live  stock  contract  for  free 
return  transportation  of  attendants  in  charge,  the  contract  must 
be  presented  to  the  carriers'  agent  by  the  attendants  for  is- 
suance of  the  return  transportation  within  72  hours  after  ar- 
rival of  cattle,  hogs,  sheep  or  goats,  at  destination. 

HELD,  unreasonable  in  that  the  72  hour  limitation  does 
not  all  enough  "business  hours"  to  accommodate  the  necessary 
winding  up  of  the  attendants'  services  in  connection  with  the 
shipment,  necessity  for  legitimate  rest  and  preparation  for  re- 
turn. Carriers  required  to  substitute  a  provision  granting  10 
days  for  the  issuance  of  return  transportation  after  arrival  at 
destination. 

Inquiry  into  reasonableness  of  the  present  time  limit  on 
return  transportation  for  attendants  with  shipments  of  live 
stock.  Present  limit  found  unreasonable.  Ten-day  limit 
prescribed. 

Appearances :  E.  A.  Phillips,  for  the  Montana  Live  Stock 
Commission ;  J.  G.  Morrison,  W.  H.  Merriman,  for  the  North- 
ern Pacific  Railway  Company ;  0.  P.  Kellogg,  for  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company ;  L.  B.  Woods,  for  the 
Great  Northern  Railway  Company;  Henry  Coulam,  for  the 
Oregon  Short  Line  Railroad  Company ;  L.  W.  Johnston,  for 
the  Chicago,  Burlington  and  Quincy  Railroad  Company ;  J.  C. 
Maring,  for  the  Butte,  Anaconda  &  Pacific  Railway  Company ; 
W.  N.  Bichler,  for  the  Gilmore  &  Pittsburgh  Railroad  Com- 
pany, Ltd. ;  H.  B.  Schaefer,  E.  G.  Toomey,  for  the  Board. 

Before:     The  Board,  en  banc,  in  Helena. 

By  the  Board:  This  inquiry  is  in  response  to  a  resolu- 
tion of  the  Montana  Stockgrowers'  Association  protesting 
the  present  time  limitation  for  issuance  of  return  transporta- 
tion for  attendants  with  intrastate  live  stock  shipments.  The 
applicable  tariffs  governing  the  subject  on  the  lines  of  the 
principal  Montana  carriers  are  in  substance  uniform.  They 
declare,  generally,  that  when  provision  is  made  in  the  live 
stock  contract  for  free  return  transportation  of  attendant  or 
attendants  in  charge,  the  contract,  properly  certified,  must  be 
presented  for  issuance  of  the  return  transportation  by  the 
attendant  or  attendants  to  the  carriers'  agent  at  destination 
within  72  hours,  exclusive  of  legal  holidays  and  Sundays, 
after  the  arrival  of  stock  in  the  case  of  cattle,  hogs,  sheep 
or  goats.  In  the  case  of  horses,  thp  presentation  must  be 
within  15  days,  exclusive  of  legal  holidays  and  Sundays,  after 
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the  arrival  of  stock.  The  return  passage  must  begin  within 
24  hours  after  the  issuance  of  return  transportation. 

By  way  of  an  exception  to  the  above  provision,  the  car- 
riers have  further  provided  in  the  case  of  shipments  from 
Montana  and  other  western  states  of  cattle,  hogs,  sheep  or 
goats  for  destination  points  on  or  east  of  the  Missouri  River 
and  east  of  the  Montana-North  Dakota  state  line,  that  free 
return  transportation,  when  authorized  by  tariffs,  will  be 
granted  upon  presentation  of  the  live  stock  contract  to  car- 
riers' agent  at  destination  or  feed  point  on  or  east  of  the 
Missouri  River  and  east  of  the  Montana-North  Dakota  state 
line,  within  10  days  after  the  arrival  of  stock  at  such  desti- 
nation or  feed  point.  The  return  passage  must  begin  within 
24  hours  after  the  issuance  of  return  transportation  within 
such  10-day  period. 

On  interstate  shipments  eastbound,  then,  and  on  inter- 
state shipments  westbound  to  terminal  markets,  the  10-day 
privilege  is  granted.  Interstate  shipments  westbound  to 
stations  other  than  terminal  markets,  and  interstate  ship- 
ments from  Montana  to  points  in  states  south  thereof,  do  not 
enjoy  the  10-day  privilege.  All  intrastate  shipments  of  cattle, 
hogs,  sheep  or  goats  are  subject  to  the  72-hour  rule.  Ship- 
pers represented  by  the  Montana  Stockgrowers'  Association 
seek  the  promulgation  of  the  10-dav  privilege  for  intrastate 
shipments  of  cattle,  hogs,  sheep  and  goats.  The  longer  time 
allowed  shippers  of  horses  is  a  recognition  of  the  dilatory 
trading  inherent  in  the  art. 

Butte  is  the  principal  market  point  in  Montana.  Occa- 
sionally cattle  are  shipped  into  Helena.  Great  Falls  and  Bil- 
lings. Packing  plants  at  all  of  these  points  consume  most  of 
the  offerings,  though  at  Butte  considerable  business  is  ^"rans- 
acted  in  feeders.  Business  has  developed  suff'cfentlv  at 
Butte  so  that  shipments  are  made  thereto  without  previous 
sale  of  specific  consignment.  There  is  not,  however,  at  any 
of  these  Montana  markets  the  regularity  and  continuity  of 
trading  which  practically  insures  speedy  consumption  of  all 
offerings. 

Because  of  the  Derishable  nature  of  the  commodity  and 
the  expense  of  feedine.  pending  negotiations  for  disposition, 
live  stock  must  be  disposed  of  expeditiously  as  a  general  rule. 
Instances  are  cited  however,  of  frequent  exceptions  to  expe- 
ditious trading,  delays  involving  a  lonp-er  Period  than  72 
hours.  These  instances  arise  in  most  cases  because  of  the 
failure  of  buyer  and  seller  to  reach  that  "meeting  of  minds" 
necessary  to  contract.  They  also  arise  from  tardv  inspec- 
tions and  of  course,  may  arise  from  innumerable  other 
causes.  Whatever  rule  is  to  be  promulgated,  however,  is 
not  to  rest  for  its  justification  on  the  really  exceptional  in- 
stances. 
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The  carrier  directs  attention  to  the  fact  that  the  72-hour 
rule  on  cattle,  hogs  and  sheep  was  made  uniformly  effective 
throughout  the  western  territory  during  the  closing  period 
of  government  control  and  for  some  time  thereafter,  in  order 
to  correct  abuses.  That  at  the  request  of  interstate  live  stock 
shippers,  particularly  from  the  range  territory,  the  return 
privilege  was  extended  to  10  days  to  accommodate  shippers  to 
distant  market  points.  The  necessity  for  this  extension  is 
illustrated  in  the  case  of  the  Montana  grower,  who  ships  to 
one  of  the  six  important  primary  mai^kets  at  South  Saint 
Paul,  Saint  Joseph,  Omaha,  Chicago,  Kansas  City  and  Saint 
Louis.  At  these  points  the  State  of  Montana  maintains 
inspection  forces.  During  the  shipping  season  inspection  is 
often  delayed  beyond  the  three-day  limit,  and  shippers  are 
obliged  either  to  forego  free  return  transportation  or  leave 
their  stock  before  sale.  If  delay  was  not  occasioned  by  the 
inability  to  make  speedy  inspections,  it  was  occasioned  by  a 
flooded  market,  requiring  waits  either  in  the  yards  or  at 
outside  feeding  stations.  These  delays  so  far  became  ordi- 
nary instead  of  extraordinary  incidents  of  the  shipments  that 
the  standing  exception  was  inserted  to  qualify  the  72-hour 
rule.  And,  of  course,  there  was  recognition  of  the  human 
element  in  that  attendants  from  the  western  range  territory,- 
riding  to  Chicago,  for  example,  had  been  on  the  road  for 
several  days  under  relatively  hard  conditions  of  travel  and  it 
was  considered  reasonable  to  allow  them  several  days  of 
respite  at  the  eastern  depots.  To  the  growers'  contention 
that  the  same  conditions  obtain  intrastate,  on  a  smaller  scale, 
the  carriers  reply  by  citing  the  relatively  thin  intrastate 
traffic,  the  short  hauls,  the  uncongested  markets,  and  con- 
sequent rapid  disposition  of  offerings  at  market  points.  And 
it  is  argued  that  the  proposal  involves  simply  a  concession  to 
very  infrequent  delays  for  which  the  carrier  is  not  respon- 
sible. One  witness  sums  up  the  carriers'  position  in  this 
language:  "I  don't  think  it  is  fair  to  ask  the  carriers  to 
sustain  that  burden  in  exceptional  cases  of  that  kind.  We 
make  a  rule  that  is  admitted  to  be  perhaps  reasonable  gener- 
ally, perhaps  350  days  out  of  the  year.  Now,  we  shouldn't, 
be  asked  to  make  a  rule  to  be  applied  to  every  day  in  the 
year  to  fit  a  condition  that  exists  only  perhaps  a  week  dur- 
ing the  vear  and  one  that  would  be  susceptible  to  these 
abuses  which  we  found  in  connection  with  these  old  rules." 
Again,  that  the  carriers  are  opDosed  at  this  time  to  "making 
an  exception  on  stock  shipped  locally  within  the  State  of 
Montana  to  Butte  and  other  market  points,  at  least  in  ad- 
vance of  a  consideration  of  the  same  question  in  these  other 
states."  No  specific  cases  of  abuses  of  the  privilege  are 
brought  to  our  notice. 
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Return  transportation  is  furnished  live  stock  attendants 
in  recognition  of  the  necessity  of  their  services  in  connection 
with  such  shipments.  The  carrier,  in  transporting  Hve  ani- 
mals, assumes  an  unusual  and  extraordinary  risk.  This  risk 
is  aggravated  not  only  by  the  necessity  of  feeding  and  water- 
ing live  animals  to  insure  arrival  of  the  commodity  shipped, 
but  because  of  the  personal  attention  indispensable  in  other 
incidents  of  such  shipments.  In  the  case  of  cattle,  hogs  and 
sheep  constant  vigilance  is  required  to  keep  the  animals  on 
their  feet  in  order  that  they  may  not  be  injured  or  killed  by 
others  stamping  upon  them  and  stumbling  over  them.  This 
unusual  care  can  be  furnished  only  by  special  attendants 
accompanying  the  shipment  at  all  times.  Both  shipper  and 
carrier  are  directly  interested  in  perfecting  this  attention, 
but  the  burden  is  so  onerous  compared  to  shipments  of  other 
commodities  that  the  carrier  has  found  it  necessary  to  admit 
the  servants  and  agents  of  the  shipper  to  aid  in  its  discharge 
in  addition  to  its  own  servants  and  agents.  And  then,  of 
course,  there  is  the  advantage  of  the  particular  knowledge 
and  the  special  interest  which  the  shipper's  employees  bring 
to  aid.  Return  transportation  is  an  absolute  necessity  for  the 
use  of  such  attendants,  as  much  an  element  of  shipping  live 
stock  by  rail  as  the  particular  cars  required  for  the  move- 
ment, and  that  it  should  be  free  comes  from  the  fact  that  it 
is  occasioned  by  causes  which  do  not  inspire  passenger  traffic. 
Hence,  the  carrier  is  not  cheated  or  deprived  of  legitimate 
passenger  revenues.  From  these  propositions  it  follows  that 
any  attempt  to  gain  free  transportation  as  a  live  stock  at- 
tendant must  be  honestly  and  necessarily  connected  with  the 
rail  movement  of  live  stock  and  directly  incident  to  return 
therefrom.  That  is  not  to  say  that  the  attendant  must  return 
by  the  first  train  following  the  termination  of  his  special 
duties,  for  it  is  recognized  that  he  is  entitled  to  a  comfortable 
period  of  time  within  which  fully  to  consummate  all  the  busi- 
ness incident  to  the  shipment  and  make  suitable  preparations 
for  transportation  in  passenger  equipment.  The  carriers 
have,  moreover,  in  the  case  of  the  long  hauls,  recognized  as 
legitimate  a  right  to  rest  perhaps  for  a  day  or  two  at  the 
destination  point,  for  Morpheus  is  not  a  passenger  on  cattle 
trains.  The  privilege  is  abused,  however,  Avhen  the  transpor- 
tation and  not  the  attendance  on  the  live  stock  is  the  real 
object  of  the  trip,  or  when  the  trip  is  made  primarily  for 
objects  other  than  attendance  on  the  shipment,  and  the  desti- 
nation period  so  utilized,  or  generally  when  the  motive  for 
carriage  is  foreign  or  but  indirectly  related  to  the  shipment 
of  live  stock.  In  such  cases  it  is  unfair  for  the  carrier  to 
give,  or  the  passenger  to  ask,  free  return  transportation. 
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The  longer  the  period  for  presentation  of  the  contract 
for  return  transportation  the  greater  the  opportunity  to  de- 
feat the  real  purpose  of  the  privilege,  for,  manifestly,  the 
transportation  and  disposition  of  the  live  stock,  settlement 
therefor  and  reasonable  preparation  for  the  return  trip  after 
necessary  relaxation  ordinarily  require  a  comparatively  brief 
time.  Any  excrescence  beyond  that  time  admits  of  the 
appearance  of  new  and  independent  missions.  And  even 
thought  the  inbound  trip  as  an  attendant  is  in  every  respect 
bona  fide,  there  must  be  some  limit  for  free  return  trans- 
portation, or  otherwise  the  privilege  would  be  entirely  mis- 
used. 

In  the  light  of  these  general  principles,  we  are  of  opinion 
that  the  72-hour  limit  is  unreasonably  short.  Half  of  these 
hours,  if  not  two-thirds  of  them,  are  non-business  hours. 
Ordinarily  there  is  no  delay  in  the  issuance  of  the  return 
transportation  after  presentation  of  the  contract.  Hence,  if 
presentation  is  made  in  the  seventy-second  hour  after  arrival, 
the  attendant  must  commence  his  return  during  or  before 
the  ninety-sixth  hour.  This  allows  but  48  business  hours,  at 
the  most,  and  in  view  of  the  general  eight-hour  business  day, 
thirty-two  business  hours.  Our  use  of  the  term  "business 
hours"  must  not  be  taken  to  indicate  intention  that  the  at- 
tendant must  have  opportunity  for  independent  missions. 
There  is  simply  recognition  that  the  winding  up  of  his  serv- 
ices in  connection  with  the  shipments  (which  does  not  take 
place  in  most  cases  until  sale,  and  sometimes  afterwards) 
and  preparation  for  return  can  not  be  made  except  during 
business  hours.  Add  to  this  a  necessity  for  legitimate  rest 
between  trips,  and  it  is  plain  that  the  72-hour  limit  fails  to 
accommodate  the  ordinary  necessities  of  the  situation.  There 
is  no  speculation  herein,  for  the  instances  brought  to  our 
notice  are  convincing  of  the  necessity  for  a  more  liberal  rule. 

Ten  days  will  be  ample  and  accommodate  all  but  the  most 
exceptional  instances,  for  which  no  reasonable  rule  can  be 
drafted.  That  the  privilege  may  be  abused  by  the  dishonest 
is  not  an  argument  for  withholding  it  from  the  honest.  Some- 
thing must  be  indulged  for  the  proved  tendency  toward  the 
right.  The  restrictions  on  the  number  of  attendants  protect 
the  carrier  from  a  plurality  of  excursion  seekers. 

We  are  confident  that  the  live  stock  growers  of  this 
state  will  aid  in  the  proper  use  of  the  10-day  period.  An 
appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol,  at 
Helena,  Montana,  on  August  21st,  1922,  present  Chairman 
Dennis  and  Commissioners  Boyle  and  Ross,  in  the  matter  of 
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an  inquiry  into  the  time  limitations  on  issuance  of  free  trans- 
portation for  attendants  with  shipments  of  live  stock,  intra- 
state, this  matter  being  before  the  Board  on  protest  of  the 
Montana  Stockgrowers'  Association,  alleging  the  present  limi- 
tations to  be  unreasonable,  and  a  full  investigation  of  all  the 
matters  and  things  involved  having  been  had,  including  due 
public  hearing  herein,  in  which  all  carriers  concerned  partici- 
pated, and  the  board  having  this  day  filed  of  record  its  report 
containing  its  conclusions  herein,  which  report  is  hereby 
approved  and  of  this  order  made  a  part,  and  the  Board,  now 
being  duly  advised  in  the  premises, 

IT  IS  ORDERED,  That  the  following  named  carriers, 
to-wit:  Northern  Pacific  Railway  Company.  Great  Northern 
Railway  Company,  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  Oregon  Short  Line  Railroad  Company.  Butte,  Ana- 
conda &  Pacific  Railway  Company,  Chicago.  Burlington  & 
Quincy  Railroad  Comuany.  Gilmore  &  Pittsburgh  Railroad 
Company.  Ltd.,  Montana.  Wyoming  &  Southern  Railroad  Com- 
pany, White  Sulphur  Springs  &  Yellowstone  Park  Railway 
Company,  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway 
Company,  and  Montana  Western  Railway  Company  shall,  on 
or  before  the  first  day  of  October,  1922,  modify  their  tariffs 
to  provide  that  in  the  case  of  Montana  intrastate  shipments 
of  cattle,  hogs,  sheep  or  goats,  free  return  transportation, 
when  authorized  by  tariffs,  will  be  granted  to  the  said  attend- 
ant or  attendants  when  the  live  stock  contract  is  presented 
to  the  carrier's  agent  at  destination,  within  ten  (10)  days 
after  the  arrival  of  the  stock. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  a  certified  copy  of  this  order  upon  each  of  the  parties 
interested  herein,  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith,  according  to  its  terms. 


J.  M.  SCHIFFMAN 

V. 

NORTHERN   PACIFIC   RAILWAY   COMPANY. 
(Docket  No.  813.  Report  and  Order  No.  1348.) 

(Hearing,  July  13,  1922.     Decided  August  30,  1922.) 

l{jitos— Groups— Low   Grade  rommodilies — Custom. 

1.  In  the  transportation  of  low  grade  commodities  which 
move  in  bulk  and  in  large  quantities,  it  is  a  long  established 
custom  to  group  or  "blanket"  stations,  or  a  large  expanse 
of  territory.  Inequalities  in  the  application  of  the  method  are 
not  of  necessity  unreasonable,  and  the  carrier  has  the  right, 
within  proper  limitations  to  consider  industries  on  its  line 
in    the    same   general    territory    with    other    industries.      Groups 
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are  made  with  respect  to  business  as  distinguished  from 
transportation  conditions  and  with  reasonable  disregard  for 
a    strict   mileage    equality. 

Eates — Groui)s — Mining:  Timbers — Distances. 

2.  Contention  of  a  complainant  that  by  reason  of  a  dif- 
ference of  l%c  in  rates  between  points  10.4  miles  apart,  to  a 
common  station,  that  the  more  distant  point  was  unreasonably 
discriminated  against, 

HELD,  invalid  under  the  principles  that  are  stated,  the 
Board  finding  that  the  groups  which  the  carrier  has  estab- 
lished for  the  traffic  respond  to  the  realities  of  the  situation 
and  like  business  conditions  of  shippers  in  the  same  general 
area. 

Complaint  alleging  unreasonableness  of  carload  rates 
maintained  by  defendant  on  mining  timbers  from  Bearmouth 
to  Butte,  Montana. 

Appearances:  A.  G.  Shone,  Butte,  for  complainant; 
Gunn,  Rasch  &  Hall,  Helena,  by  M.  C.  Gunn,  J.  G.  Morrison, 
St.  Paul,  W.  H.  Merriman,  Butte,  for  defendant ;  H.  B.  Schae- 
fer,  E.  G.  Toomey,  for  the  Board. 

Before:     The  Board,  en  banc,  in  Helena. 

By  the  Board :  Complainant,  an  individual,  of  Butte,  Mon- 
tana, is  engaged  in  the  cutting  of  timber  near  Bearmouth, 
Montana.  By  complaint  filed  April  25,  1922,  complainant 
alleges  that  the  carload  rate  in  effect  on  mining  timbers  from 
Bearmouth,  Mo];itana,  to  Butte,  Montana,  is  unjust  and  unfair. 

We  are  asked  to  prescribe  a  reasonable  rate  for  the  future. 
Rates  are  stated  in  cents  per  100  pounds. 

It  developed  at  the  hearing  that  the  complaint  should 
have  referred  to  mining  stulls  and  not  mining  timbers.  How- 
ever, as  rates  generally  throughout  the  State  of  Montana  are 
identical  on  both  commodities,  we  will  proceed  to  a  disposition 
of  the  complaint. 

Mining  stulls,  or  stulls,  as  they  are  commonly  called,  are 
logs  from  which  the  bark  has  been  peeled.  Mining  timbers 
are  manufactured  from  stulls,  and  the  process  merely  involves 
running  the  stulls  through  the  saw  mill  to  obtain  flat  sur- 
faces on  four  sides.  Both  are  considered  as  rough  products 
of  the  forest.  Stulls  and  timbers  move  in  large  quantities  to 
the  metalliferous  mines  at  Butte,  where  they  are  used  in  the 
underground  workings  of  the  mines  for  tunnel  purposes  and 
to  support  overhead  rock,  etc.  They  come  into  direct  compe- 
tition with  each  other  for  mining  purposes. 

Bearmouth  is  a  station  on  the  main  line  of  the  Northern 
Pacific  Railway  Company,  81.4  miles  west  of  Butte.  The  rate 
applicable  from  Bearmouth  to  Butte,  when  complaint  was 
filed,  was  III/2  cents.  Effective  July  1,  1922,  it  was  reduced 
10  per  cent  to  10 V2  cents.     In  addition  to  its  application  to 
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mining  timbers  and  stulls,  it  also  applies  to  lagging,  and  the 
minimum  weight  is  60,000  pounds  on  all  commodities  when 
loaded  on  open  cars. 

At  the  hearing  complainant  sought  permission  to  amend 
his  complaint  to  show  that,  by  reason  of  the  reduction  effec- 
tive July  1,  1922,  the  rate  from  Bearmouth  to  Butte  should 
be  91/2  cents.  Permission  to  amend  was  granted,  subject  to 
objection  of  the  defendant  carrier.  In  this  connection  it  is 
noted  that  the  complainant  did  not  in  his  complaint  seek  the 
establishment  of  a  specific  rate  from  Bearmouth  to  Butte. 
However,  as  the  complaint  deals  with  the  relationship  of 
rates  prior  to  the  adjustment  of  July  1,  1922,  we  must,  there- 
fore, to  maintain  a  proper  relationship  between  the  rates  in 
issue,  give  due  recognition  to  that  adjustment. 

As  heretofore  stated,  the  present  rate  from  Bearmouth 
to  Butte  is  101/2  cents.  This  rate  may  properly  be  termed 
a  group  or  blanket  rate,  in  that  it  is  also  applicable  from' 
stations  immediately  east  and  west  of  Bearmouth,  namely, 
Jake,  3.3  miles  east,  and  Ludwell,  5.7  miles,  and  Nimord,  7.6 
miles  west.  The  extent  of  this  group  is  10.9  miles.  The  next 
group  west  of  the  Bearmouth  group  is  the  Clinton  group,  7.2 
miles  in  length,  from  which  a  rate  of  11  cents  applies  to 
Butte,  and  immediately  west  of  that  group  the  Missoula 
group,  14.2  miles  in  length,  taking  a  rate  of  11 1/2  cents.  Im- 
mediately to  the  east  of  the  Bearmouth  group  is  the  Drum- 
mond  group,  12.2  miles  in  length,  from  which  the  rate  to 
Butte  is  9  cents. 

Briefly  stated,  the  contention  of  the  complainant  is  that 
by  reason  of  a  difference  of  li/)  cents  in  the  rates  between 
Drummond  and  Bearmouth  stations  to  Butte  for  a  distance 
of  10.4  miles,  and  a  difference  of  1  cent  in  the  rates  between 
Bearmouth  and  Missoula  stations  for  a  distance  of  38.5  miles, 
the  rate  from  Bearmouth  station  should  not  exceed  the  rate 
from  Drummond  station. 

It  might  be  well  to  mention  here  that  the  files  of  the 
Ccrnmiss'on  show  that  during  the  years  1914,  1915,  1916  and 
to  Mav  "'917-  numerous  intermittent  applications  were  re- 
ceived from  the  Northern  Pacific  Railway  Comnany  for  auth- 
ority to  establish  to  Butte  lower  rates  on  mining  timbers, 
stulls  and  lagging  than  contemporaneously  applicable  on  lum- 
ber from  various  stations  on  its  line  west  of  Garrison.  These 
aDDlications  were  made  by  the  carrier  as  rapidly  as  new  stull 
shipping  stations  were  opened.  Application  for  a  rate  of  7 
cents  from  Bearmouth  was  made  on  May  22nd,  1917,  and 
approved  May  24th,  1917. 

The  rate  to  Butte  from  Missoula  was  8  cents  and  from 
Drummond  6V->  cents  at  the  time  the  Bearmouth  rate  was 
established.     During  Federal  control  of  railroads  these  rates 


BOARD     OF     RAILROAD     COMMISSIONERS  145 

were  advanced  25  per  cent,  effective  June  25,  1918,  under 
authority  of  the  Director  General  of  Raih'oads  of  the  United 
States  Raih^oad  Administration,  This  order  provided  that  in 
applying  the  increased  rates,  fractions  of  a  cent  would  be 
treated  as  follows: 

"Where  rates  are  stated  in  cents  per  100  pounds,  or  any 
other  unit,  except  as  provided  in  the  succeeding-  sentences, 
fractions  of  less  than  one-fourth  of  a  cent  will  be  omitted. 
Fractions  of  one-fourth  of  a  cent  or  greater,  but  less  than 
three-fourths  of  a  cent,  will  be  stated  as  one-half  cent.  Frac- 
tions of  three-fourths  of  a  cent  or  greater  will  be  increased 
to  the  next  whole  cent." 

Consequently,  the  rate  from  Missoula  became  10  cents, 
from  Bearmouth  9  cents,  and  from  Drummond  8  cents. 

Upon  return  of  the  carriers  to  their  corporate  owners. 
Federal  control  terminating  on  March  1,  1920,  appropriate 
proceedings  were  commenced  by  the  owners  to  obtain  a 
further  increase  in  the  then  existing  rates  from  Federal  and 
state  regulatory  bodies.  Joint  hearings  were  had  by  the 
Interstate  Commerce  Commission  and  this  Commission,  and 
in  conformity  with  Ex  Parte  Order  No.  74  and  Report  and 
Order  No.  294  by  the  respective  commissions,  an  increase  of 
25  per  cent  was  authorized  on  said  existing  rates,  effective 
September  1,  1920.  These  orders  prescribed  the  same  method 
of  disposing  of  fractions  in  computing  and  applying  the 
increased  rates  as  in  the  rule  applied  under  General  Order 
No.  28.  These  rates  in  issue,  therefore,  became  1214  cents, 
111/2  cents  and  10  cents,  respectively. 

Under  appropriate  proceedings  before  the  Interstate  Com- 
merce Commission,  which  ended  in  March,  1922,  an  order  was 
issued  by  that  Commission  reducing  all  rates,  with  some 
exceptions,  10  per  cent,  effective  July  1,  1922.  Similar  action 
with  respect  to  intrastate  rates,  approved  by  this  Commission 
June  13,  1922,  was  taken  by  Montana  carriers  and  the  rates 
in  question  were  reduced  to  11 1/2  cents  from  Missoula,  to 
101/2  cents  from  Bearmouth,  and  to  9  cents  from  Drummond. 

The  following  table  shows  the  earnings  in  cents  per  ton- 
mile  under  the  rates  assailed  as  of  today  and  under  the  rates 
from  the  same  general  territory: 
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FROM 

T>istance 
(.Miles) 

Rate 
(Cents) 

Ton-Mile 

Earnings 

(Cents) 

Huves      

126 
120 
114 
103 
96 
89 
87 
81 
78 
71 
65 
59 
64 
73 
77 
79 
82 

11 '^ 
11  »/^ 
11^ 
11 
11 
10 1^ 

101/2 

lOVa 
10% 

9 

9 

9 

9 

9 
10  Va 
lOV^ 
101/^ 

1  82 

Missoula       — 

1  91 

Koiiner    

2  01 

(^1  ill  ton      

2  13 

Boiiita      

2  29 

Nimrod      

2  35 

IjUdwell         

2.41 

Hcannouth      ,... 

2.59 

Jake     

2.69 

Drummond    

2.53 

Jens     

2.76 

Gold    Creek    

3.05 

Avon      

2.81 

EUiston     

2.46 

Sampson     .■ 

2.72 

Kicli     Spur    

2.65 

Blossburg    

2.56 

It  will  be  noted  that  the  earnings  uncier  the  rates  assailed 
compare  favorably  with  the  earnings  under  rates  applicable 
from  the  same  general  territory  on  the  main  line  between 
Garrison  and  Helena,  namely,  Elliston  and  Blossburg.  For 
example,  the  earnings  from  Elliston,  73  miles  from  Butte, 
are  2.46  cents,  and  from  Drummond,  71  miles  from  Butte, 
2.53  cents  and  from  Blossburg,  82  miles  from  Butte,  2.56 
cents,  and  from  Bearmouth,  81  miles  from  Butte,  2.59  cents. 

Complainant's  principal  attack  is  on  the  method  of  con- 
structing rates  here  involved,  and  it  is  not  without  some 
merit.  However,  in  the  transportation  of  low-grade  com- 
modities that  move  in  bulk  and  in  large  quantities,  such  as 
coal,  grain,  lurnber,  etc.,  it  is  a  long-established  custom  to 
group  or  ''blanket"  a  number  of  stations  or  a  large  expanse 
of  territory.  Such  a  rate  adjustment  necessarily,  to  some 
extent,  disregards  distance  and  varying  degr^^es  of  inequality, 
but  such  inequalities  are  not  of  necessity  unreasonable  or 
unjust  when  the  situation  is  viewed  from  every  standpoint, 
taking  into  account  all  interests.  Absolute  and  demonstrable 
equality  in  all  respects  is  not  attainable. 

In  the  interests  of  the  shipping  and  consuming  public, 
a  carrier  has  the  undoubted  right  to  consider,  within  proper 
limitations,  the  conditions  under  which  industries  on  its  line 
in  the  same  general  territory  with  other  industries  are  com- 
pelled to  conduct  their  several  businesses.  One  of  these  con- 
ditions may  be  a  handicap  of  higher  rates  on  raw  material. 
Groups  in  rate  making  are,  therefore,  made  largely  with 
respect  to  business  as  distinguished  from  transportation  con- 
ditions. In  other  words,  grouping  is  done  with  a  reasonable 
disregard  for  a  strict  mileage  eauality.  Necessarily,  points 
on  the  farther  edge  of  a  group  have  more  favorable  rates, 
relatively,  than  under  a  distance  or  graduated  scale,  and 
points   on   the   nearer   edge   have   less   favorable   rates.      Of 
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course,  the  propriety  of  the  appHcation  of  a  group  rate  is 
open  to  challenge  in  every  case,  and  every  case  must  be 
justified  upon  its  own  facts  and  pecuhar  circumstances. 
Where  rates  are  made  on  the  group  principle,  there  must 
necessarily  be  a  line  of  demarcation. 

The  Commission  has  repeatedly  recognized  and  approved 
the  grouping  of  points  within  reasonable  limits  for  the  pur- 
pose of  making  rates,  and  it  will  not  disturb  such  groupings 
in  the  absence  of  proof  that  as  to  particular  points  in  a  group 
the  adjustment  results  in  unreasonable  rates  or  undue  preju- 
dice and  disadvantage.  The  groups  which  the  carrier  has 
established  for  the  traffic  under  consideration  here  seem  to 
us  to  respond  to  the  realities  of  the  situation.  There  is 
plainly  recognized  the  impossibility  of  making  reasonable 
rates  for  every  brief  distance  between  logging  mills  otherwise 
operating  under  essentially  identical  conditions. 

Upon  consideration  of  the  facts  and  circumstances,  we 
find  that  the  rate  assailed  is  not  unreasonable,  unjust  and 
unfair.     The  complaint  will  be  dismissed. 

ORDER. 

This  case  at  issue  upon  complaint  and  answer  on  file, 
and  having  been  duly  heard  and  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Board  having,  on  the  date  hereof, 
made  and  filed  a  report  containing  its  findings  of  fact  and 
conclusions  thereon,  which  said  report  is  hereby  referred  to 
and  made  a  part  hereof, 

IT  IS  ORDERED,  That  the  complaint  in  this  proceeding 
be,  and  it  is  hereby,  dismissed. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve,  by  mail,  a  certified  copy  of  this  Report  and  Order 
upon  each  of  the  parties  hereto,  and  that  the  same  shall  be 
in  full  force  and  effect,  according  to  its  terms,  forthwith. 


IN  RE  CLASSIFICATION  OF  GYPSUM  ROCK. 

(I.  &  S.  B-10.  Report  and  Order  No.  1349.) 

(Hearing,  July  12,  1922.    Decided  August  30,  1922.) 

Gji'siim    Book — Classification — Comniodity    Rates. 

Evidence  examined  as  to  the  transportation  character  of 
gypsum  rock  and  crude  gypsum  and  held  to  require  the  finding 
that  it  be  classified  as  stone,  broken  or  crushed,  and  hence  a 
commodity  rate  applying  on  sand,  gravel  and  broken  or  crushed 
stone    should   apply   to   gypsum   rock   and    crude    gypsum. 

Inquiry  into  proper  freight  classification  of  gypsum  rock, 
or  crude  gypsum. 
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Appearances:  E.  W.  Martindell,  Denver,  W.  H.  Andrews, 
Trident,  for  the  Three  Forks  Portland  Cement  Company; 
J.  G.  Morrison,  St.  Paul,  W.  H.  Merriman,  Butte,  for  the 
Northern  Pacific  Railway  Company ;  H.  B.  Schaefer,  E.  G. 
Toomey,  for  the  Board. 

Before:     The  Board,  en  banc,  in  Helena. 

By  the  Board:  This  investigation  was  prompted  by  the 
application  of  the  Northern  Pacific  Railway  Company  for 
authority  to  publish  a  rate  of  five  cents  per  hundredweight, 
minimum  80,000  pounds,  on  gypsum  rock  from  Danmor  to 
Trident,  Montana,  where  a  cement  manufactory  of  the  Three 
Forks  Portland  Cement  Company  is  maintained  and  operated. 
Final  action. on  the  application  was  suspended  pending  in- 
quiry into  the  question  of  whether  broken  gypsum  rock  was 
not  subject  to  Northern  Pacific  Tariff  No.  3e307-A,  M.  R.  C. 
No.  563,  applying  on  sand,  gravel  and  stone  (broken  or 
crushed),  issued  in  response  to  our  order  In  Re  Rates  on 
Cement,  etc.,  14  M.  U.  R.  129,  naming  a  basic  one-line  rate  of 
21/2  cents.  The  inouiry  developed  the  fact  that  the  carrier 
had  applied  a  class  E  rate  of  914  cents  on  some  movements 
from  Danmor  to  Trident,  taking  the  position  that  the  same  or- 
der above  had  no  reference  "to  movement  of  mineral  for  pur- 
poses other  than  building,"  and  broadly  that,  as  "gypsum  rock 
contains  values  necessary  to  the  manufacture  of  cement,  it 
should  carry  a  rate  higher  than  the  cheaper  material  for 
building  purposes."  The  cement  company  seeks,  independent 
of  this  proceeding,  recovery  of  overcharges.  If  the  applica- 
tion involved  an  increase  in  the  rate  on  broken  or  crushed 
stone,  instead  of  the  initial  application  of  a  rate  on  gypsum 
rock,  as  a  separately  classified  article  of  commerce,  it  was 
subject  to  Section  3796,  R.  C.  M.  1921,  requiring  hearing.  To 
avoid  procedural  error  the  matter  was  set  down  for  the  In- 
vestigation and  Suspension  docket  and  due  public  hearing 
had  after  full  notice  to  all  rail  carriers  operating  intrastate. 

In  view  of  the  fact  that  Consolidated  Freight  Classifi- 
cation No.  2,  Western  Classification  No.  57,  puts  natural  stone 
and  gypsum  (crude  or  gypsum  rock)  in  the  same  class,  speci- 
fically naming  it  "because  it  is  a  well-defined  article  of  com- 
merce, the  same  as  a  number  of  other  articles  which  come 
under  the  generic  term  'Stone'  "  (letter  from  Western  Classi- 
fication Committee,  August  4,  1922),  and  the  instant  apph- 
cation  seems  to  have  for  its  purpose  the  creation  of  an 
isolated  exception  thereto,  without  special  circumstances  in 
support  thereof,  we  would  be  warranted  in  dismissing  the 
subject  with  but  brief  notice.  Again,  the  carrier,  in  1920, 
voluntarily  proposed  the  cancellation  of  special  rates  on  lime 
stone  and  lime  rock,  closely  associated  with  gypsum,  on  the 
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ground  that  the  commodity  was  subject  to  the  rate  on  broken 
or  crushed  stone.  However,  the  carrier's  insistence  on  its 
position  moves  us  to  examination  and  comparatively  full 
exposition  of  the  subject. 

The  principal  use  of  gypsum  mined  in  Montana  is  in 
connection  with  the  manufacture  of  Portland  cement.  Cement 
is  made  up  from  a  raw  mixture  of  75  per  cent  of  carbonate 
of  lime,  the  other  25  per  cent  being  silicates  and  aluminates, 
with  small  quantities  of  iron,  and  magnesium.  This  raw 
mixture,  powdered,  is  burned  in  rotary  kilns  at  a  very  high 
temperature,  from  2500°  to  2800°  Fahrenheit,  the  carbonate 
of  lime  becoming  silicate  of  lime  and,  in  part,  aluminate  of 
lime.  After  burning,  the  material  is  dropped  out  of  the 
rotary  kilns  in  the  form  of  clinkers,  which  are  ground  to  a 
fine  powder.  During  the  grinding  about  four  per  cent  of 
gypsum  is  added  for  retarding  purposes,  i.  e.,  to  change  the 
setting  of  the  cement  from  a  minute  to  several  hours.  Gyp- 
sum is  an  absolute  essential  in  the  manufacture  of  Portland 
cement,  for  there  is  no  other  known  element  which  can  be 
introduced  as  a  retarder  to  make  the  product  a  commercial 
article. 

Limestone,  calcium  carbonate,  the  principal  component 
of  cement,  is  transported,  intrastate,  at  rates  named  in  tariffs 
applicable  to  sand,  gravel  and  broken  or  crushed  stone.  Be- 
cause of  gypsum's  association  therewith,  the  record  contains 
an  extended  comparison  between  the  two  bodies.  Briefly, 
it  may  be  said  that  the  two  bodies  are  laid  down  in  the  same 
way,  geologically  speaking.  Gypsum  is  rarely,  if  ever,  found 
unless  it  is  found  wit*h  intermediate  layers  of  limestone.  The 
specific  gravity  of  both  bodies  is  stated  at  2.3.  Both  are 
lime  bodies,  limestone  is  calcium  carbonate  and  gypsum  is 
calcium  sulphate.  ,  Visual  inspection  by  a  layman  will  not, 
ordinarily,  reveal  any  difference  in  the  two  masses.  Both 
may  be  turned  into  quicklime  by  the  application  of  intense 
heat. 

The  bodies  are  not  only  alike  physically  and  chemically, 
but  they  come  out  of  the  ground  in  about  the  same  way.  At 
Danmor,  said  to  be  typical  of  almost  all  deposits  of  gypsum, 
it  is  impossible  to  quarry  gypsum  which  is  entirely  free  from 
limestone.  Both  masses  are  loaded  into  and  carried  by  the 
same  class  of  equipment  (ordinary  bottom  dump  car)  and 
neither  requires  any  special  attention  or  protection.  '  The 
material  is  shipped  in  bulk  just  as  the  miner  gets  it  out  and 
runs  from  dust  to  pieces  which  a  man  can  handle.  There  is 
no  contemporaneous  movement  of  lime  rock  from  Danmor 
to  Trident  because  that  substance  is  mined  at  the  latter  point. 

There  is  very  little  difference  in  the  commercial  value  of 
the  two  bodies.     In  1911  the  cement  company  was  granted 
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the  privilege  of  removing  gypsum  from  the  carrier's  property 
for  ten  years,  at  a  royalty  of  two  cents  per  ton,  and  in  1922 
the  right  was  reinstated  as  of  September  5,  1921,  at  a  roy- 
alty of  five  cents  p.er  ton.  The  cement  company  is  of  the 
opinion  that  the  value  of  the  material  at  the  quarry  would 
be  very  little  more  than  the  cost  of  mining  and  loading  it  on 
cars.  Gypsum  is  now  quarried  at  Danmor  under  contract 
for  the  cement  company  at  $1.75  per  ton.  Lime  rock  or  lime 
stone,  crude,  has  a  present  market  value  of  $1.50. 

Crushed  rock,  or  stone,  for  road  building  purposes  has 
a  present  value  of  $1.00  to  $1.25  a  ton,  and  gravel  for  hke 
purposes  $1.00  to  $1.25  a  ton. 

A  search  of  the  books  has  revealed  that,  scientifically 
speaking,  gypsum  is  one  of  the  common  mineral  constituents 
of  rock.  The  New  Standard  Dictionary  (Funk  &  Wagnalls) 
defines  rock  as  follows:  "R  0  C  K,  n.  1  Geol.  (1)  The  mate- 
rial forming  the  earth's  crust  or  lithosphere  or  any  portion 
of  it;  specif.,  any  aggregate  or  mass  of  mineral  matter  form- 
ing an  essential  part  of  the  earth's  crust. 

"The  constituents  of  rocks  are  mineral,  altho  in  some 
cases  of  organic  origin.  The  greater  number  of  rocks  con- 
tain several  minerals,  but  some  consist  of  only  one.  Water 
and  volcanic  gases  are  not  regarded  as  rocks,  but  glacial  ice, 
lava,  while  still  fluid,  and  the  molten  magma  from  which 
plutonic  rocks  are  formed  are  so  regarded.  Rocks  have  all 
degrees  of  consolidation,  from  incoherent  deposits  to  the 
densest  masses,  and  range  in  size  from  the  thinnest  veins  or 
lavers  to  enormous  bodies  many  cubic  miles  in  volume. 
ROCKS,  if  formed  from  fusion,  are  called  IGNEOUS  ROCKS. 
PLUTONIC  if  formed  beneath  the  surface,  VOLCANIC  if 
consolidated  on  the  surface  of  the  earth.  The  ^  ^rger  part  of 
the  rocks  of  the  visible  crust  has  been  formed  by  erosion  of 
the  older  rocks,  and  by  transportation  of  the  detritus,  and  its 
deposition  under  water.  These  are  called  CLASTIC,  SEDI- 
MENTARY, or  FRAGMENTAL  ROCKS;  when  they  are  de- 
posited in  layers  or  beds,  they  are  called  STRATIFIED  to 
distinguish  them  from  the  igneous,  which  are  essentially 
UNSTRATIFIED.  SEDIMENTARY  ROCKS,  when  unaltered, 
are  principally  ARENACEOUS,  ARGILLACEOUS  (clayey  in 
origin),  or  CALCAREOUS  (of  limestone),  or  mixtures  of  all 
three  kinds.  Limestones,  when  sedimentary,  are  formed  from 
fragments  of  calcareous  secretions  of  animals,  as  coral  ani- 
mals, or  of  plants,  as  nullipores.  Immense  masses  of  sedi- 
mentary rocks  have  been  greatly  altered  by  heat  and  pressure 
into  a  semicrystalline  or  fullv  crvstalline  condition  (STRATI- 
FIED CRYSTALLINE  or  METAMORPHIC  ROCKS).  See 
Metamorphism. 
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The  term  rock,  in  its  popular  acceptation,  embraces 
only  the  solid  parts  of  the  globe;  but  in  geological  language, 
it  includes  also  the  loose  materials,  the  soils,  clays,  and  grav- 
els— that  cover  the  solid  parts. 

"E.  Hitchcock  ELEMENTARY  GEOLOGY  p.  20  (L  &  P. 
1854)  (2)  In  ordinary  usage,  the  consolidated  and  indurated 
material  forming  the  earth's  crust  or  any  part  of  it;  stone; 
specif.,  any  consolidated  or  coherent  relatively  hard  aggre- 
gate or  mass  of  mineral  matter." 

And  Gypsum  is  defined  as  follows:  "Mineral.  A  mas- 
sive, foliated  or  granular,  pearly  white,  red,  yellow,  blue,  or 
black,  transparent  to  opaque,  hydrous  calcium  sulfate  (CaS04 
plus  2H20),  crystallizing  in  the  monoclinic  system.  It  is  used 
as  a  dressing  for  soils  and  sometimes  in  brewing,  to  burton- 
ize  soft  water.  Gypsum  .  .  .  when  'boiled'  to  expel  water 
.  ...  is  Plaster  of  Paris.  S.  W.  Johnson,  How  Crops  Feed, 
p.  115  (0.  J.  Co.  1879)." 

Bulletin  616,  U.  S.  Geological  Survey,  presenting  data  of 
geochemistry,  says  of  gymsum,  at  page  576,  "The  occurrence 
of  gypsum  as  a  sedimentary  rock  has  already  been  partially 
considered.  It  may  form  on  a  large  scale  during  the  concen- 
tration of  oceanic  and  other  natural  brines,  and  it  is  some- 
times deposited  from  solution  in  fresh  waters.  Acid  waters 
of  volcanic  origin,  or  derived  from  the  oxidation  of  pyrite,  by 
acting  upon  limestones,  also  produce  gypsum.  Its  appear- 
ance as  an  accessory  mineral  in  dolomitization  is  due  to 
double  decomposition  between  limestone  and  solutions  con- 
taining magnesium  sulphate ;  and  other  sulphates  may  act  in 
a  similar  way.  L.  Jowa,  for  example,  prepared  crystals  of 
selenite  by  acting  upon  chalk  with  a  solution  of  ferrous  sul- 
phate. Gypsum  formed  by  reactions  of  this  order,  however, 
is  commonly  dissolved  by  the  waters  which  assist  in  the 
process,  and  it  is  carried  away,  to  be  diffused  or  deposited 
elsewhere.  As  an  important  rock  gypsum  is  generally  a 
saline  residue,  and  its  formation  in  the  first  instance  is  prob- 
ably oftener  due  to  the  action  of  oxidizing  pyrite  upon  lime- 
bearing  rocks  than  to  any  other  cause." 

In  the  light  of  this  evidence,  crude  gypsum  must  be,  and 
it  is  hereby,  classified  as  stone,  broken  or  crushed.  This 
being  true,  we  knov/  of  no  reason  why  a  commodity  rate 
applying  on  sand,  gravel  and  broken  or  crushed  stone  should 
not  apply  to  crude  gypsum.  In  at  least  one  respect  there  is 
reason  for  a  more  favorable  rate  on  the  latter,  viz.,  all  gyp- 
sum rock  shipped  from  a  stone  quarry  to  a  cement  or  plaster 
plant  is  manufactured  into  cement  or  plaster  and  practically 
the  total  weight  inbound  is  again  shipped  as  a  manufactured 
article.     An  appropriate  order  will  be  entered. 
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ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol,  in 
Helena,  Montana,  on  August  30th,  1922,  commncing  at  10 
o'clock  A.  M.,  present  Chairman  Dennis  and  Commissioners 
Boyle  and  Ross,  in  the  matter  of  the  proper  freight  classifi- 
cation of  gypsum  rock  or  crude  gypsum,  this  matter  being 
before  the  Board  upon  its  initial  motion  after  application  of 
the  Northern  Pacific  Railway  Company  for  authority  to  pre- 
scribe a  commodity  rate  on  crude  gypsum  or  gypsum  rock 
from  Danmor  to  Trident,  Montana,  higher  than  the  basis 
established  for  sand,  gravel  and  broken  or  crushed  stone,  and 
a  full  investigation  of  the  matters  and  things  involved  having 
been  had,  including  public  hearing  after  due  notice,  and  the 
Board,  having  this  day  filed  its  record  of  report  containing 
its  findings  and  conclusions  herein,  which  report  is  hereby 
referred  to  and  of  this  order  made  a  part,  and  now  the  Board, 
being  duly  advised  in  the  premises, 

IT  IS  ORDERED,  That  the  application  of  the  Northern 
Pacific  Railway  Company,  as  aforesaid,  be  denied. 

IT  IS  FURTHER  ORDERED,  That  in  the  future  gypsum 
rock  or  (and)  crude  gypsum  shall  be,  and  is  hereby,  included 
within  the  classification  of  rock  or  stone,  broken  or  crushed, 
and  subject  to  the  same  basis  of  rates,  class  or  commodity, 
as  prescribed  to  the  latter  commodities. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  a  certified  copy  of  the  Report  and  Order  upon  each  of 
the  parties  interested  herein,  and  that  the  same  shall  be  in 
full  force  and  effect  forthwith,  according  to  its  terms. 


IN  RE  RATES  ON  COAL  FROM  MEDICINE  LODGE, 

MONTANA. 

(Docket  No.  I.  &  S.  B-12.      Report  and  Order  No    1850.) 
(Hearing,  July  12,   1922.     Decided  September  6,   1922.) 

Joint    Rates— Division— Jurisdicl ion— Time    Limitations. 

1.  Time  limitations  prescribed  by  Section  3836  R.  C.  M. 
1921,  endowing  the  Board  with  authority  to  fix  divisions  of  joint 
rates  in  certain  cases,  being  for  the  carriers'  benefit,  may 
be  waived   by  the   carriers. 

.F(»int   Rates— Divisions— Elements— Interstate    Commerce    Act. 

2.  The  provisions  of  Tar.  6,  Section  15  of  the  Act  to 
Regulate  Commerce,  naming  the  principal  elements  for  con- 
sideration in  the  solution  of  a  divisional  dispute,  followed,  as 
a    statement    of    the    general    rules    applicable. 
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Joint   Rates — DiTisioiis — Special   Elements. 

3.  Under  the  Section  above  referred  to,  and  in  keeping 
with  the  realities  of  a  given  case,  HELD,  that  certain  special 
elements  may  outweigh  the  element  of  distance  in  determining 
proper  divisions  of  a  joint  rate,  and  in  such  an  event,  the  mile- 
age haul  may  properly  be  disregarded.  Under  this  holding 
a  division  ordered  to  give  an  originating  carrier  a  specific 
amount  regardless  of  the  length  of  its  haul. 

Inquiry  by  the  Board,  upon  its  initial  motion,  into  the 
reasonableness  of  rates  charged  for  the  transportation  of  coal, 
in  carloads,  from  Medicine  Lodge,  Montana,  to  destinations 
on  the  Oregon  Short  Line  Railroad  Company,  and  Butte, 
Anaconda  &  Pacific  Railway  Company,  and  into  divisions  of 
the  same  among  participating  carriers.  Rates  prescribed  and 
divisions  thereof  determined. 

Appearances:  Henry  Coulam,  Butte,  for  the  Oregon 
Short  Line  Railroad  Company;  W.  N.  Bichler,  Armstead,  for 
the  Gilmore  &  Pittsburgh  Railroad  Company,  Ltd. ;  J.  C. 
Maring,  Anaconda,  for  the  Butte,  Anaconda  &  Pacific  Rail- 
way Company;  J.  G.  Morrison,  St.  Paul,  for  the  Northern 
Pacific  Railway  Company;  Wm.  Logan,  Dillon,  for  the  Medi- 
cine L/odge  Coal  Company ;  H.  B.  Schaefer,  Rate  Expert,  E.  G. 
Toomey,  Counsel,  for  the  Board. 

Before:     The  Board,  en  banc,  in  Helena. 

By  the  Board:  This  proceeding  was  instituted  by  the 
Board  on  its  own  motion  following  the  failure  of  the  Gilmore 
&  Pittsburgh  Railroad  Company,  Ltd.,  and  the  Oregon  Short 
Line  Railroad  Company,  hereafter  called  the  Short  Line,  to 
agree  on  a  satisfactory  basis  of  divisions  under  the  joint 
rates  informally  suggested  by  the  Board.  Rates  are  stated 
in  dollars  and  cents,  or  in  cents,  per  ton  of  2,000  pounds. 

The  Medicine  Lodge  Coal  Company,  a  party  complainant, 
operates  a  semi-bituminous  coal  mine  ten  miles  inland  from 
the  station  of  Medicine  Lodge,  on  the  Gilmore  &  Pittsburgh. 
The  coal  field  comprises  2,560  acres.  The  vein  that  is  now 
being  mined  runs  from  five  to  five  and  one-half  feet.  There 
are  six  known  veins,  which  have  been  traced  for  twenty  miles. 
Analyses  show  from  7,000  to  12,000  British  Thermal  Units, 
42  to  50  per  cent  carbon,  and  7  to  10  per  cent  moisture,  in 
the  product. 

The  Gilmore  &  Pittsburgh  operates  from  Armstead, 
Montana,  where  it  connects  with  the  Short  Line  to  Gilmore 
and  Salmon,  Idaho,  70.8  miles  and  100.3  miles,  respectively, 
from  Armstead.    Medicine  Lodge  is  6.3  miles  from  Armstead. 

In  December,  1921,  the  Medicine  Lodge  Coal  Company 
informally  petitioned  this  Board  to  procure  the  establishment 
of  rates  from  Medicine  Lodge  to  Dillon  and  Butte,  tilleging 
that  it  was  unable,  by  virtue  of  its  own  efforts,  to  obtain 
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reasonable  rates.  Before  the  Board  had  an  opportunity  to 
act  on  the  petition  telephonic  request  was  made  by  the  Butte 
representative  of  the  Short  Line  to  establish  rates  from  Arm- 
stead  as  follows:  To  Dillon,  $1.19;  to  Butte,  $1.75,  and  to 
Butte  Hill  and  to  Anaconda,  $2, 121/2-  Authority  to  publish 
these  rates  was  granted  on  December  31,  1921,  as  a  tem- 
porary measure,  pending  final  adjustment  of  the  matter  of 
joint  rates.  Several  days  later  the  Northern  Pacific  Railway 
Company,  on  behalf  of  the  Gilmore  &  Pittsburgh,  filed  an 
application  for  authority  to  publish  from  Medicine  Lodge  to 
Armstead  a  local  rate  of  $1.12i/2»  and  a  proportional  rate  of 
90  cents,  applicable  to  shipments  destined  to  points  beyond 
Armstead.  Permission  to  publish  these  rates  was  authorized 
January  10,  1922,  which  was  made  subject  to  the  same  re- 
striction as  placed  on  the  Short  Line  permission.  The  follow- 
ing through  rates  from  Medicine  Lodge  resulted:  To  Dillon, 
$2.09;   to   Butte,    $2.65,   and   to    Butte    Hill    and    Anaconda, 

$3,021/2- 

Following  the  publication  of  the  aforesaid  rates,  the 
Board  proceeded,  informally,  as  the  Medicine  Lodge  Coal 
Company  showed  no  disposition  to  file  a  formal  action,  to 
bring  about  the  publication  of  the  standard  scale  of  joint 
coal  rates  from  Medicine  Lodge  to  the  several  destinations, 
namely,  to  Dillon,  $1.75;  to  Butte,  $2.25;  to  Butte  Hill, 
$2,371/2,  and  to  Anaconda,  $2.50.  Correspondence  by  letter 
and  telegraph  was  conducted  between  the  Board  and  the 
interested  carriers  during  March,  April  and  May,  with  the 
view  of  obtaining  a  satisfactory  determination  of  the  matter 
without  appropriate  formal  proceedings. 

The  Short  Line,  at  the  outset,  objected  to  the  rates  pro- 
posed by  us  for  a  three-line  haul,  involving  shiiiments  to 
Butte  Hill  and  Anaconda,  via  the  Butte.  Anaconda  &  Pacific, 
on  the  ground  that  by  taking  into  consideration  the  physical 
condition  of  the  Gilmore  &  Pittsburgh  and  its  volume  of 
tonnage,  the  rates  "are  a  little  low."  It  later  developed,  how- 
ever, that  these  rates  were  satisfactory,  but  that  representa- 
tives for  the  Short  Line  and  the  Gilmore  &  Pittsburgh  could 
not  reach  an  amicable  adjustment  of  divisions  for  their 
respective  lines.  Consequently,  we  found  it  necessary,  on 
June  30,  to  make  this  matter  the  subject  of  a  formal  inquiry, 
which  was  had  on  July  12. 

At  the  hearing  a  witness  for  the  Short  Line  reiterated 
that  carrier's  objection  to  the  three-line  rates  proposed  by 
us.  However,  he  offered  no  evidence  to  justify  higher  rates. 
The  principal  witness  for  the  Gilmore  &  Pittsburgh  stated 
that  the  proposed  rates  were  satisfactory,  and  a  witness  for 
the  Butte,  Anaconda  &  Pacific  submitted  no  evidence  to  thr; 
contrary. 
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Subsequently  to  the  proposal  of  the  Board  for  the  estab- 
lishment of  the  standard  scale  of  rates,  a  reduction  of  ten 
per  cent  was  made  by  all  Montana  carriers  on  all  intrastate 
class  and  commodity  rates,  with  some  few  exceptions,  effec- 
tive July  1,  1922,  in  accordance  with  decision  of  the  Interstate 
Commerce  Commission  in  Docket  No.  13293.  The  standard 
scale  of  rates,  wherever  applicable,  except  on  the  Gilniore  & 
Pittsburgh,  was  reduced  ten  per  cent.  Consequently,  the 
rates  proposed  by  us  from  Medicine  Lodge  became  $1.58  to 
Dillon,  $2.03  to  Butte,  $2.14  to  Butte  Hill,  and  $2.25  to  Ana- 
conda. At  the  time  of  our  proposal  to  the  carriers  we  were 
dealing  with  rates  then  in  effect,  and  while  the  Federal  com- 
mission was  conducting  its  investigation  into  the  reason- 
ableness of  all  interstate  rates  we  could  not  conjecture  what 
its  findings  would  be.  We  can  conceive  of  no  reason  why  the 
rates  proposed  by  us  should  not  be  made  subject  to  the  reduc- 
tion of  ten  per  cent,  and  shall  so  find. 

With  respect  to  the  matter  of  divisions,  a  witness  for  the 
Gilmore  &  Pittsburgh  stated:  "We  haven't  any  particular 
reason  to  appear,  excepting  that  we  would  like  to  have  the 
matter  of  divisions  settled,  on  which  we  seem  unable  to 
agree,"  and  urged  that  we  take  jurisdiction.  A  witness  for 
the  Butte,  Anaconda  &  Pacific  stated :  "I  don't  think  we  will 
have  any  trouble  with  the  Short  Line  in  arriving  at  a  basis 
of  divisions.  We  never  have ;  it  has  been  very  satisfactory 
If  the  Commission  sees  fit  to  authorize  divisions,  that  is  per- 
fectly agreeable  to  us."  In  view  of  the  latter  statement  and 
the  further  fact  that  the  record  affords  no  basis  upon  wliich 
to  determine  a  division  for  the  Butte,  Anaconda  &  Pacific, 
our  findings  with  respect  to  divisions  will  be  confined  to  the 
division  that  will  accrue  to  the  Gilmore  &  Pittsburgh. 

Our  jurisdiction  in  the  premises  is  expressly  authorized 
by  Sec.  3836,  R.  C.  M.  1921,  as  follows :  "Whenever  the  Board 
of  Railroad  Commissioners  of  the  State  of  Montana  shall  have 
established  a  joint  rate  for  the  transportation  of  freight 
carried  over  two  or  more  connecting  lines  of  railroad,  rail- 
way, or  common  carrier,  the  railroads,  railways,  or  common 
carriers  affected  by  such  joint  rate  may,  by  agreement,  pro- 
vide for  the  distribution  thereof  between  themselves,  ard  in 
the  event  that  the  railroads,  railways,  or  common  carriers 
affected  by  such  rates  shall  fail  to  agree  upon  the  distribu- 
tion of  such  rate  for  a  period  of  sixty  days  after  the  order 
fixing  and  determining  such  joint  rate  shall  have  been  made 
by  the  Board  of  Railroad  Commissioners,  then  the  said  Board 
of  Railroad  Commissioners  shall  have  power,  and  it  is  hereby 
made  its  duty,  to  call  a  hearing,  of  which  hearing  the  rail- 
roads, railways,  or  common  carriers  affected  by  such  joint 
rate  shall  have  at  least  twenty  days'  notice,  and  upon  suc?i 
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hearing  the  Board  of  Railroad  Commissioners  shall  proceed 
to  fix  and  determine  the  pro  rate  distribution  of  such  joint 
rate  between  the  railroads,  railways,  or  common  carriers 
affected  thereby." 

The  provisions  of  the  above  section  prescribing  sixty  and 
twenty  days,  respectively,  for  action  and  notice,  were  not 
followed  herein,  inasmuch  as  the  carriers  interposed  no  objec- 
tions to  settlement  of  the  questions  in  a  shorter  period.  These 
time  limitations  are  plainly  for  the  carriers'  benefit,  and,  as 
such,  may  be  waived  by  them.  Waiver  thereof  is  directly 
inferable  from  the  record. 

The  principal  elements  for  consideration  in  the  solution 
of  a  divisional  dispute  are  enumerated  in  Pardgraph  G,  Sec- 
tion 15,  of  the  Act  to  Regulate  Commerce,  and  that  portion 
of  it  relating  thereto  reads :  "In  so  prescribing  and  determin- 
ing the  divisions  of  joint  rates,  fares  and  charges,  the  Com- 
mission shall  give  due  consideration,  among  other  things,  to 
the  efficiency  with  which  the  carriers  concerned  are  operated, 
the  amount  of  revenue  required  to  pay  their  respctive  operat- 
ing expenses,  taxes,  and  a  fair  return  on  their  railway  prop- 
erty held  for  and  used  in  the  service  of  transportation,  and 
the  importance  to  the  public  of  the  transportation  service  of 
such  carriers,  and  also  whether  any  particular  participating 
carrier  is  an  originating,  intermediate,  or  delivering  line,  and 
any  other  fact  or  circumstance  which  would  ordinarily,  with- 
out regard  to  the  mileage  haul,  entitle  one  carrier  to  a  greater 
or  less  proportion  than  another  carrier  of  the  joint  rate,  fare 
or  charge." 

For  the  Gilmore  &  Pittsburgh  it  is  urged  that  by  reason 
of  its  relatively  low  density  of  traffic,  high  operating  costs 
and  the  further  fact  that  it  originates  and  assembles  the  ship- 
ments, it  is  entitled  to  a  greater  division  than  that  resulting 
from  a  mileage  pro-rate  basis  in  that  the  expense  cannot  be 
measured  by  the  number  of  miles  the  traffic  is  hauled.  Its 
operation  embraces  a  larger  percentage  of  traffic  for  delivery 
to  the  Short  Line  than  it  receives  from  that  line  and  than  it 
handles  locally. 

Reports  on  file  show  for  the  year  1921,  365  carloads  of 
freight,  consisting  principally  of  potatoes,  live  stock,  and 
iron  ore,  and  340  tons  of  less  than  carload  merchandise,  orig- 
inated on  the  Gilmore  &  Pittsburgh,  and  its  witness  testified 
that  substantially  all  the  live  stock  and  ore  traffic  is  delivered 
to  the  Short  Line.  There  were  received  from  the  Short  Line 
during  the  same  year  162  carloads  of  freight,  consisting 
chiefly  of  coal,  refined  petroleum  and  its  products,  and  manu- 
factured products,  and  1,380  tons  of  less  than  carload  mer- 
chandise. Its  line  from  Armstead  to  Medicine  Lodge  is  not 
subject  to   any   unusual  physical   condition.     The   line   as   a 
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whole  operates  through  both  open  and  mountainous  country 
and  its  physical  characteristics  are  explained  by  the  carrier's 
principal  witness  as  follows:  "We  have  a  three  per  cent 
grade  on  the  main  range  of  the  Rockies  for  a  distance  of 
eight  or  nine  miles,  and  many  one  or  two  per  cent  grades 
running  anywhere  from  five  to  twelve  miles ;  a  four  per  cent 
grade  on  the  Gilmore  line.  During  the  wintertime,  from  the 
first  day  of  September  until  the  fifteenth  day  of  May,  we 
have  measured  snow  which  by  actual  measurement  measured 
24  feet.  We  have  continual  snow  trouble  from  the  fifteenth 
day  of  December  until  the  fifteenth  day  of  March  every  year. 
We  have  oftentimes  taken  a  train  that  cost  over  $450  per 
train  in  which  our  revenue  amounted  to  about  forty — the 
records  \A'ill  evidence  that — in  an  effort  to  keep  the  road  open. 
If  your  Commission  has  been  over  the  road  you  know  it  is  a 
very  open  country  and  the  snow  drifts  very  badly  there.  The 
minute  our  snow  troubles  are  over  we  have  water  troubles. 
That  is  a  little  issue  that  I  cited  a  little  while  ago.  We  spent 
a  good  deal  of  money  this  year  to  keep  the  line  from  washing 
out." 

In  support  of  its  claim  of  high  operating  costs,  our  atten- 
tion is  called  to  the  fact  that  for  each  dollar  of  operating 
revenue  during  the  year  1921  it  expended  $2.26  on  its  line 
as  a  whole,  and  $1.96  on  its  line  in  Montana;  also  that  the 
operating  revenue  per  train-mile,  intrastate,  was  $3.55  and 
the  operating  expense  per  train-mile  $6.96,  leaving  a  deficit 
of  $3.41.  It  was  stated  by  this  witness  that  for  each  dollar 
of  revenue  received  by  the  Short  Line  it  retains  24  cents 
after  all  expenses  are  paid. 

The  terminal  service  accorded  this  traffic  by  the  Gilmore 
&  Pittsburgh  is  not  unusual  when  compared  with  the  service 
performed  by  the  destination  carriers,  which  leaves  for  con- 
sideration in  this  connection  only  the  higher  cost  of  operation. 
No  testimony  was  offered  by  the  Short  Line  of  any  unusual 
features  of  operation,  aside  from  the  crossing  of  two  sum- 
mits, which  would  justify  so  large  a  division  as  that  predi- 
cated on  the  mileage  pro-rate  basis.  The  latter  basis  on 
shipments  to  Butte,  for  instance,  at  a  rate  of  $2.03,  would 
give  the  Short  Line  $1,521/4  and  the  Gilmore  &  Pittsburo-h  ? 
minimum  of  25  per  cent,  or  50%  cents.  Such  a  basis  of 
divisions  would  give  the  Short  Line  but  5%  cents  less  than 
its  present  rate  of  $1.58  from  Armstead. 

Joint  interstate  rates  are  in  effect  on  coal,  petroleum  and 
its  products,  live  stock,  and  ore  between  the  Short  Line  and 
the  Gilmore  &  Pittsburgh.  The  evidence  shows  conclusively 
that  no  difficulty  was  experienced  by  these  two  carriers  in 
reaching  a  satisfactory  basis  of  division  of  the  rates  on  these 
commodities.     Of  paramount  consideration  were  the  peculiar 
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conditions  existing  on  the  Gilmore  &  Pittsburgh.  The  bases 
generally  agreed  upon  were  in  specific  amounts.  The  Short 
Line,  in  the  instant  case,  offered  a  divisional  arrangement  on 
a  mileage  pro-rate  basis,  subject  to  a  minimum  of  25  per 
cent,  to  the  Gilmore  &  Pittsburgh,  which  the  latter  refused 
to  accept.  Witness  for  the  Short  L,ine  stated  that  the  carrier 
having  a  permanent  haul  should  have  a  fixed  amount. 

Mileage  is  a  common  or  general  basis  of  divisions,  that 
of  each  road  being  expressed  in  the  percentage  it  bears  to 
the  total  mileage  involved.  This  mileage  is  computed  on  an 
actual,  constructive,  or  pro-rating  basis  from  or  to  particular 
points,  or  from  or  to  division  blocks.  Percentage  or  mileage 
divisions  are  the  more  numerous.  Less  commonly,  rates  are 
divided  arbitrarily  or  specifically.  There  is  also  the  rate  pro- 
rate basis  of  divisions  which  takes  into  account  the  local 
rates  applicable  on  each  line  of  railroad  and,  therefore,  re- 
flects more  accurately  the  peculiar  conditions,  if  any,  existing 
on  each  line.  To  illustrate  how  this  method  operates,  we 
shall  use  the  joint  rate  of  $2.25  to  Anaconda.  The  local  rates 
on  the  various  lines  ar(?  as  follows:  Gilmore  &  Pittsburgh, 
Medicine  Lodge  to  Armstead,  $1.121/2 ;  Short  Line,  Armstead 
to  Silver  Bow,  $1.58;  and  Butte,  Anaconda  &  Pacific,  Silver 
Bow  to  Anaconda,  79  cents,  making  a  total  or  combination 
rate  of  $3.49i/l>.  The  division  accruing  to  each  carrier  would 
be  the  proportion  of  the  local  and  combination  rate  of  the- 
joint  rate,  or  72.4  cents  to  the  Gilmore  &  Pittsburgh,  $1,017 
to  the  Short  Line,  and  50.9  cents  to  the  Butte,  Anaconda  & 
Pacific. 

It  will  be  noted  that  under  the  provision  of  Section  15  of 
the  Interstate  Commerce  Act,  supra,  due  consideration  should 
be  given,  among  other  things,  "  *  ^  *  to  any  other  fact 
or  circumstance  which  would  ordinarily,  without  regard  to 
the  mileage  haul,  entitle  one  carrier  to  a  greater  or  less  pro- 
portion than  another  carrier  of  the  joint  rate,  fare  or  charge." 

This  particular  portion  of  the  section  serves  to  emphasize 
the  fact  that  certain  special  elements  may  outweigh  the  ele- 
ment of  distance,  in  which  event  the  mileage  haul  may  prop- 
erly be  disregarded.  Our  determination  of  this  question  must 
be  predicated  upon  a  consideration  of  all  the  various  pertinent 
factors,  including  the  ability  or  disability  of  the  several  car- 
riers adequately,  economically  and  efficiently  to  meet  their 
common  carrier  obligations.  The  first  measure  of  divisions 
is  the  reasonable  and  equitable  share  of  the  revenue  earned, 
under  the  rates  to  be  divided,  which  each  carrier  should 
receive. 

Under  the  mileage  pro-rate  basis  the  Short  Line  would 
receive,  as  above  stated,  on  shipments  to  Butte,  $1.52V-_'  and 
the  Gilmore  &  Pittsburgh  50 '5 j,  cents.     It  has  been  clearly 
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and  definitely  shown  that  the  Gilmore  &  Pittsburgh  is  en- 
titled to  a  division  of  the  joint  rates  commensurate  with  its 
higher  cost  of  operation,  which  cannot  be  accomplished  under 
the  mileage  pro-rate  basis.  A  division  which  gives  the  Gil- 
more  &  Pittsburgh  a  specific  amount,  regardless  of  the 
length  of  haul  of  the  traffic,  comes  nearer,  in  our  opinion,  to 
meeting  the  requirements  of  the  situation  than  a  division 
predicated  on  any  pro-rate  basis,  or  any  other  basis  suggested. 

We  further  find  that  the  Gilmore  &  Pittsburgh  will  be 
entitled  to  a  division  of  75  cents  on  coal  traffic  originating  at 
Medicine  Lodge  and  interchanged  by  it  with  the  Short  Line. 
An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol,  com- 
mencing at  10  o'clock  A.  M.,  on  September  6.  1922,  present 
Chairman  Dennis  and  Commissioners  Boyle  and  Ross,  in  the 
matter  of  the  reasonableness  of  rates  charged  for  the  trans- 
portation of  coal,  in  carloads,  from  Medicine  Lodge,  Montana, 
to  destinations  on  the  Oregon  Short  Line  Railroad  Cmpany 
and  the  Butte,  Anaconda  &  Pacific  Railway  Company,  and  in 
the  matter  of  the  divisions  of  the  same  among  participating 
carriers,  this  case  being  before  the  Board,  upon  submission 
by  all  the  parties  concerned,  and  a  full  investigation  of  the 
matters  and  things  involved  having  been  had,  including  public 
hearing,  and  the  Board  having  this  day  filed  of  record  its 
report,  containing  its  findings  and  conclusions  therein,  which 
is  hereby  referred  to  and  of  this  order  made  a  part,  and  now 
the  Board,  being  duly  advised  in  the  premises, 

IT  IS  ORDERED,  That  the  Gilmore  &  Pittsburgh  Rail- 
road Company,  Ltd.,  Oregon  Short  Line  Railroad  Company, 
and  Butte,  Anaconda  &  Pacific  Railway  Company,  according 
as  they  participate  in  the  transportation,  be,  and  they  are, 
and  each  of  them  is,  hereby  notified  and  required  to  estab- 
lish, on  or  before  October  1,  1922,  and  thereafter  to  maintain 
and  apply,  until  the  further  order  of  this  Board,  carload  rates 
on  coal,  in  dollars  and  cents  per  ton  of  2,000  pounds,  from 
Medicine  Lpdge,  Montana,  to  stations  on  the  Oregon  Short 
Line  Railroad  Company,  as  follows:  Dillon,  Montana,  $1.58; 
Butte,  Montana,  $2.03 ;  to  stations  on  the  Butte.  Anaconda  & 
Pacific  Railway  Company,  as  follows:  Butte  Hill,  Montana, 
$2.14;  Anaconda,  Montana,  $2.25. 

IT  IS  FURTHER  ORDERED,  That  the  carriers  named  in 
the  preceding  paragraph  may,  if  they  so  desire,  establish,  on 
or  before  October  1,  1922,  and  thereafter  maintain  and  apply 
until  the  further  order  of  this  Board,  a  carload  rate  on  coal 
of  $2.14  per  ton  of  2,000  pounds  from  Medicine  Lodge,  Mon- 
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tana,  to  Butte,  Montana,  in  connection  with  the  Butte,  Ana- 
conda &  Pacific  Railway  Company,  from  Silver  Bow,  Montana. 
IT  IS  FURTHER  ORDERED,  That  the  Gilmore  &  Pitts- 
burgh Railroad  Company  shall  be  entitled  to  a  division  of  not 
less  than  75  cents  per  ton  of  2,000  pounds  on  all  traffic  moved 
under  the  aforesaid  rates. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  a  certified  copy  of  this  Report  and  Order  upon  each 
of  the  parties  hereto,  and  that  the  same  shall  be  in  full  force 
and  effect  forthwith,  according  to  its  terms. 
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INFORMAL  DOCKET 

NOVEMBER  30,  1921,  TO  NOVEMBER  30,  1922. 

Informal  Docket  No.  1505.  Montana  State  Highway 
Commission  v.  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany.    Shipment  Lost  in  Transit.     Claim  Paid. 

The  Montana  State  Highway  Commission  caused  to  be 
shipped  from  Dumeshil,  Kentucky,  to  Deer  Lodge,  Montana, 
on  April  7,  1920,  fifteen  Eiseman  Magnets,  which  had  not 
reached  their  destination  on  May  10,  1921,  the  date  on  v/hich 
the  matter  was  turned  over  to  this  Board. 

A  thorough  investigation  followed,  but  without  result — 
the  shipment  had  been  lost  in  transit.  These  magnets  had 
been  "used"  and  were  worth  new  $907.50 ;  their  depreciated 
value  was  agreed  upon  as  75  per  cent  of  the  first  cost  and, 
accordingly,  the  claim  was  paid  in  the  sum  of  $680.62.  De- 
cember 21,  1921. 


Informal  Docket  No.  1508.     Geneva,   Montana,  Agency. 

IN  THE  MATTER  OF  the  application  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  for  an  order  of  this 
Board  authorizing  the  discontinuance  of  its  agency  at  Geneva, 
Montana,  on  account  of  the  operation  of  coal  properties  in 
the  Carpenter  Creek  district  having  been  discontinued  tem- 
porarily, and  it  being  apparent  that  until  such  time  as  the 
working  of  the  mines  is  resumed  there  will  be  no  need  for 
the  services  of  an  agent, 

IT  IS  ORDERED,  that  the  application  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  be,  and  the  same  is 
hereby  ;} ranted,  to  continue  in  effect  until  the  further  order 
of  the  Board.  Required,  however,  that  during  the  time  =!aid 
station  of  Geneva  is  without  an  agent,  the  railway  company 
shall  employ  some  suitable  person  as  custodian,  to  take  care 
of  the  depot  and  premises,  and  also  look  after  and  protect 
shipments  of  freight  and  express  received  at  or  forwarded 
from,  that  station.     December  29,  1921. 


Informal  Docket  No.  1509.  Station  Service.  Snowline, 
Montana. 

Snowline  is  a  non-agency  station  on  the  Oregon  Short 
Line  railroad.  For  several  years  past  the  section  house  has 
been  the  stopping  place  for  trains ;  shipments  received  or  for- 
warded have  been  taken  care  of,  and  passengers  waiting  for 
trains  were  afforded  protection  from  the  weather.  In  Sep- 
tember,  1921,   the  railroad   company   discontinued   this   past 
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practice,  and  for  operating  reasons  caused  its  trains  to  stop 
midway  between  the  passing-track  switches.  Under  this  ar- 
rangement people  were  obliged  to  wait  outside,  (there  being 
no  depot)  and  shipments  were  left  in  the  open  exposed  to 
damage  by  the  elements,  and  theft. 

Upon  informal  complaint  filed  with  the  Board,  the  car- 
rier agreed  in  its  answer  to  restore  the  former  service;  thus 
disposing  of  the  matter,    December  26,  1921. 


Informal  Docket  No.  1511.  Pondera  County,  Montana, 
vs.  Great  Northern  Railway  Company.  Freight  Shipment 
Undercharged. 

Pondera  County  caused  to  be  shipped  from  Helena,  Mon- 
tana, to  Conrad,  Montana,  in  October,  1921,  one  automobile 
chassis  weighing  6830  lbs,,  on  which  freight  charges  were 
assessed  and  paid  at  the  first-class  rate  of  $1,03  per  cwt., 
amounting  to  $70,35,  Subsequently  the  carrier  rendered  an 
under-charge  bill  for  a  like  sum,  based  on  double  first-class 
rate. 

It  is  true  that  the  Classification  provides  for  double- 
first-class  on  such  a  shipment.  However,  the  car-load  rate 
applying  to  this  movement  at  the  time  it  was  made,  was 
$1,03  per  cwt,  minimum  13440  lbs,,  making  $138.43,  For 
the  reason  that  the  car-load  rate  cannot  be  exceeded  as  ap- 
plied to  a  less-than-car-load  shipment,  complainant  was  ad- 
vised that  an  under-charge  existed  amounting  to  $68.08. 
January  6th,  1921. 


Informal  Docket  No.  1512.  Application  of  the  North- 
ern Pacific  Railway  Company  to  discontinue  its  Agency  at 
Marysville,  Montana. 

IN  THE  MATTER  OF  the  application  of  the  North- 
ern Pacific  Railway  Company  for  an  order  of  this  Board  au- 
thorizing the  discontinuance  of  its  agency  at  Marysville, 
Montana,  on  account  of  alleged  insufficient  earnings  at  that 
station,  said  application  being  supported  by  a  statement 
showing  the  earnings  for  the  six  months  ended  December, 
1921,  as  having  been  $10,098,  or  an  average  of  $1,683  per 
month,  and  the  Board  being  fully  informed  of  the  conditions 
and  the  necessity  for  the  services  of  an  agent  at  Marysville, 
Montana. 

IT  IS  ORDERED,  that  the  application  of  the  Northern 
Pacific  Railway  Company  be,  and  the  same  is  hereby  denied. 
January  9,  1922. 
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Informal  Docket  No.  1513.  Montana  State  Highway 
Commission  vs.  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company.     Claim  for  Refund   of  Alleged   Overcharge. 

Claimant  caused  to  be  shipped  from  Camp  Dix,  N.  J.,  in 
July,  1920,  to  Deer  Lodge,  Montana,  "contractor's  outfit," 
on  which  freight  charges  were  assessed  and  paid  based  on 
Deer  Lodge  track-scale  weight  of  29800  lbs.  It  was  possible 
to  convince  the  carrier  that  the  actual  weight  of  this  ship- 
ment was  but  22550  lbs.,  but  inasmuch  as  the  classification 
provides  for  24000  lbs.  minimum,  freight  charges  were  cor- 
rected on  the  latter  basis,  and  refund  made  in  the  sum  of 
$116.87.     January  10,  1922. 


Informal  Docket  No.  1514.  Station  Accommodations  at 
Atkinson,  Montana, 

Atkinson  is  a  non-agency  station  on  the  main  line  of  the 
Great  Northern  Railway,  in  Roosevelt  County,  Montana.  Res- 
idents in  that  vicinity  petitioned  this  Board  for  an  order  re- 
quiring the  railroad  company  to  provide  accommodations  at 
that  point  for  the  convenience  and  comfort  of  passengers 
waiting  for  trains.  The  carrier  in  its  answer  admitted  the 
reasonableness  of  the  request  and  agreed  to  construct  a  suit- 
able waiting  room  and  platform  at  Atkinson,  thus  disposing 
of  this  petition  without  further  action.     January  17,  1922. 


Informal  Docket  No,  1518.  Ryan-Havre  Company  vs. 
Great  Northern  Railway  Company.     Local   Freight   Service. 

This  complaint  alleged  that  local  freight  shipments  east- 
bound  out  of  Havre,  Montana,  were  being  held  an  unreason- 
able length  of  time  at  that  station,  and  cited  as  examples, 
two  shipments  delivered  at  the  Havre  depot  on  December 
21st  and  22nd,  consigned  to  Malta,  Montana,  both  of  which 
left  Havre  on  the  morning  of  December  28th. 

It  was  found  on  investigation  that  the  agent  at  Havre 
had  delayed  these  shipments  in  order  to  secure  more  inten- 
sified carloading,  contrary  to  instructions,  and  for  the  fu- 
ture the  scheduled  tri-weekly  local  freight  service  east- 
bound  out  of  Havre  would  be  strictly  followed.  January  23, 
1922. 


Informal  Docket  No.  1519.  Application  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  to  discontinue  its 
agency  at  Bundy,  Montana. 

IN  THE  MATTER  OF  the  application  of  the  Chicago, 
Milv/aukee  &  St.  Paul  Railway  Company  for  an  order  of  this 
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Board  authorizing  it  to  discontinue  its  agency  at  the  station 
of  Bundy,  Montana  (formerly  Waldheim),  and  place  a  cus- 
todian in  charge,  the  application  being  based  on  the  neces- 
sity to  economize,  and  upon  the  financial  statement  of  the 
carrier  for  the  three  months  ended  December  31,  1921,  show- 
ing the  gross  average  monthly  revenue  at  Bundy  as  having 
been  $470.00,  and  upon  the  further  showing  that  the  grain 
has  all  been  shipped  out  and  very  little  prospect  for  busi- 
ness until  next  season,  and  the  Board  being  fully  informed 
of  conditions  as  they  exist, 

IT  IS  ORDERED  that  the  application  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  be,  and  the  same 
is  hereby  granted,  subject  to  reconsideration  upon  the  filing 
of  protests  against  such  action,  and  the  said  station  of 
Bundy,  Montana,  shall  remain  closed,  with  a  custodian  in 
charge,  until  the  further  order  of  this  Board. 


Informal  Docket  No.  1520.  Rates  on  Coal  from  Cascade, 
Montana. 

Upon  the  application  of  interested  parties,  and  upon  the 
assurance  that  the  coal  mines  tributary  to  Cascade,  Mon- 
tana, would  develop  and  ship  considerable  coal  from  what  is 
known  as  the  "Hound  Creek  District,"  providing  commodity 
rates  were  put  into  effect  applying  from  Cascade,  the  Board 
requested  the  Great  Northern  Railway  Company  to  estab- 
lish the  standard  scale  of  distance  rates  on  coal,  heretofore 
promulgated  by  this  Board  in  coal-shipping  sections.  The 
request  was  granted,  and  rates  were  established  from  Cas- 
cade to  all  stations  on  the  Great  Northern  Railway  to  which 
there  is  a  prospective  movement  of  this  grade  of  coal.  Janu- 
ary 27,  1922. 


Informal  Docket  No.  1522.  Rates  on  Coal  from  Beckett, 
Montana. 

The  Montana  Consolidated  Gas  &  Oil  Company,  Helena, 
Montana,  and  others  interested  in  operations  in  "The  Gar- 
neil  Structure,"  desired  to  obtain  their  coal  supply  from 
Beckett,  Fergus  County,  Montana,  but  were  unable  to  place 
contracts  owing  to  the  freight  rate  of  $2.80  per  ton,  Beckett 
to  Garneil. 

The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
was  requested  to  establish  this  Board's  standard  scale  of 
distance  rates  applying  on  coal,  which  for  65  miles  is  $1,621/2 
per  ton,  and  the  latter  rate  became  effective  January  31, 
1922. 


BOARD     OF     RAILROAD     COMMISSIONERS  165 

Informal  Docket  No.  1524.  Routing  Specified  on  Bill  of 
Lading  Must  Govern. 

Equity  Growers  &  Shippers  Association  of  Hamilton, 
Montana,  shipped  one  car  of  apples  from  Hamilton,  Mon- 
tana, to  Mobridge,  South  Dakota,  via  Northern  Pacific  and 
Chicago,  Milwaukee  &  St.  Paul  Railways,  bill  of  lading  speci- 
fying routing  via  Lombard  junction,  which  routing  was  later 
changed  by  the  Northern  Pacific  agent  with  the  consent 
of  the  shipper,  to  read  via  Terry,  thence  C.  M.  &  St.  P.  to 
destination. 

Shipper  later  discovered  that  a  lower  freight  rate  was 
available  had  the  car  been  routed  Northern  Pacific  to  Mis- 
soula, Montana,  C.  M.  &  St.  P.  Missoula  to  Mobridge,  and 
filed  claim  for  the  alleged  overcharge. 

The  carrier's  agent  at  Hamilton,  Montana,  evidently 
routed  this  shipment  so  as  to  give  the  Northern  Pacific  Rail- 
way Company  the  longest  possible  division  of  the  through 
mileage  to  Mobridge,  and  apparently  without  giving  any  con- 
sideration to  the  lowest  combination  of  rates.  But  on  ac- 
count of  the  bill  of  lading  specifically  directing  that  the 
shipment  be  routed  via  Terry,  the  transportation  charges 
through  that  gate-way  must  stand.  It  will  be  noted  that  ths 
movement  was  interstate,  and  the  Interstate  Commerce  Com- 
mission has  repeatedly  held  that  erroneous  information  or 
misquoted  rates  furnished  by  carriers'  agents  cannot  set 
aside  the  lawful  rates  in  tariffs  regularly  on  file.  (12  I.  C. 
C.  418.) 

Under  these  circumstances  the  claimant  was  notified 
that  there  is  no  basis  on  which  a  claim  for  refund  could  be 
successfully  established.     February  3,  1922. 


Informal  Docket  No.  1525.  Station  Service  at  Tuscor, 
Montana. 

The  Rules  and  Regulation  of  the  Board  of  Railroad 
Commissioners  provide  that  there  shall  be  no  curtailment  of 
passenger-train  or  station  service  without  first  having  re- 
ceived the  authority  of  the  Board. 

Petition  was  filed  under  date  of  December  23,  1921,  by 
the  residents  of  Tuscor,  Montana,  and  vicinity,  protesting 
against  the  action  of  the  Northern  Pacific  Railway  Company 
in  dispensing  with  the  services  of  the  custodian  employed 
at  that  station.  This  Board  had  no  record  of  having  au- 
thorized the  carrier  to  do  so,  which  requirement  was  ap- 
parently overlooked  by  the  railroad  company,  and  upon  our 
request  the  station  was  reopened,  with  a  custodian  in  charge 
January  26,  1921.    February  6,  1922. 
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Informal  Docket  No.  1526.  James  H,  Gary  vs.  Northern 
Pacific  Railway  Company.  Claim  for  Refund  of  Overcharge 
— Freight. 

Complainant  shipped  one  carload  of  scrap  iron,  80,000 
pounds,  from  Pablo  and  Ronan,  Montana,  to  Butte,  Montana; 
that  is,  fifteen  tons  were  loaded  into  the  car  at  Pablo,  which 
was  then  moved  to  Ronan,  five  miles,  on  the  direct  route  tc 
destination — Butte.  Loading  was  completed  at  Ronan,  to 
forty  tons.  Freight  charges  were  assessed  and  paid  on  basis 
of  30,000  lbs.  at  3c  per  cwt  (minimum  charge  $15.00  per 
car)  Pablo  to  Ronan,  and  80,000  lbs.  at  24c  per  cwt,  Ronan 
to  Butte. 

This  Board  presented  claim  for  refund  of  $6.00  on  the 
ground  that  the  charges  from  Pablo  to  Ronan  should  have 
been  $9.00  instead  of  $15.00  (see  above).  The  claim  was 
declined  for  the  reason,  that: 

"The  continuity  of  shipment  was  broken  when  more  scrap 
iron  was  loaded  into  car  at  Ronan.  As  there  is  no  tariff 
authority  to  stop  to  finish  loading,  and  is,  therefore,  treated 
as  two  separate  and  distinct  shipments." 

Not  concurring,  in  the  position  taken  by  the  carrier,  the 
Board  re-entered  the  claim,  calling  attention  to  the  follow- 
ing tariff  provision: 

"On  a  continuous  through  movement  of  freight  on  which 
charges  are  obtained  by  use  of  combinations  of  separately 
established  class  rates  to  and  from  junction  points,  the  mini- 
mum scale  of  class  rates  shown  below  shall  apply,  not  in 
connection  with  each  of  the  separately  established  factors, 
but  to  the  total  of  the  combined  rates  applicable  to  the 
through  movement," 

The  movement  of  this  shipment  was  considered  by  the 
Board  as  being  "through"  and  "continuous"  notwithstanding 
that  it  lost  its  original  identity  when  loading  v  is  completed, 
and  was,  therefore,  entitled  to  the  rate  of  3c  per  cwt.  mini- 
mum 30,000  pounds,  Pablo  to  Ronan, 

The  claim  was  paid  in  full.    February  8,  1922, 


Informal  Docket  No.  1527.  Ford-Gilbert  Lumber  Com- 
pany vs.  Great  Northern  Railway  Company,  Claim  for  Re- 
fund of  Overcharge — Freight, 

Claimant  loaded  two  cars  of  slab  wood  at  Daly's  Spur, 
Montana,  a  station  on  the  Columbia  Falls-Somers  branch  of 
the  Great  Northern  Railway,  Both  cars  were  back-hauled 
to  Kalispell  to  weigh,  from  which  latter  point  they  were 
billed  out  to  Lewistown,  Montana,  using  the  Kalispell  rate, 
(one  cent  per  cwt,  higher  than  the  rate  from  Daly's  Spur), 

Claim  was  made  for  the  overcharge  of  $8.99,  which  was 
paid,     February  8,  1922, 
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Informal  Docket  No.  1528.  Clyde  McKee  vs.  Northern 
Pacific  Railway  Company.  Claim  for  Refund  of  Overcharge 
— Freight. 

Claimant  caused  to  be  shipped  from  Ames,  Iowa,  to  Boze- 
man,  Montana,  via  C.  &  N.  W.  and  Northern  Pacific  Rail- 
ways, one  car  containing  household  goods  and  one  "used" 
Overland  automobile.  Freight  charges  were  assessed  and 
paid  in  the  sum  of  $436.00. 

Our  investigation  showed  that  a  lower  freight  rate  was 
available  by  using  the  combination  based  on  Omaha,  Ne- 
braska. Accordingly  claim  was  filed  for  refund  of  $26.25, 
which  was  paid.     February  8,  1922. 


Informal  Docket  No.  1529.  Freight  Rate  on  Scrap  Iron 
from  Butte,  Montana,  to  Helena,  Montana. 

The  Caird  Engineering  Works,  manufacturers  of  cast- 
ings, etc.,  complained  of  the  carload  rate  of  12c  per  cwt.  on 
scrap  iron  from  Butte,  Montana,  to  Helena,  Montana;  basing 
its  alleged  unreasonableness  on  a  comparison  with  rates  on 
the  same  commodity  between  other  points  where  the  length 
of  haul  and  transportation  conditions  were  apparently  not 
dissimilar. 

It  appearing  to  the  Board  that  the  rate  complained  of 
was  out  of  line,  and  that  a  considerable  movement  would  de- 
velop under  a  more  equitable  rate,  it  was  arranged  with  the 
Great  Northern  Railway  Company  to  put  into  effect  a  rate 
of  8c  per  cwt.  minimum  weight  40,000  lbs.,  from  Butte  to 
Helena,  effective  February  14,  1922.     February  15,  1922. 


Informal  Docket  No.  1530.  Train  Service  Between  Wind- 
ham and  Lehigh,  Montana. 

By  order  of  the  Board,  June  9,  1917,  the  Great  North- 
ern Railway  Company  was  required  to  establish  freight  and 
passenger  train  service  between  Windham  and  Lehigh,  the 
latter  being  a  thriving  coal-mining  camp.  The  service  thus 
inaugurated  has  continued  in  effect  up  to  the  present  time. 

The  carrier  now  makes  application  for  an  order  author- 
izing it  to  discontinue  its  present  daily-except-Sunday  mixed 
train  service  between  these  points,  and  make  the  trip  but 
once  a  week,  giving  as  its  reasons  that  owing  to  the  coal 
properties  at  Lehigh  having  been  closed  down  over  a  year 
ago,  and  practically  all  of  the  population,  consisting  largely 
of  coal  miners,  having  moved  to  other  places,  there  does 
not  now  exist  the  former  necessity  for  train  service,  or  in 
fact  any  necessity,  except  possibly  once  a  week. 

While  it  is  true  that  there  is  little  activity  in  the  Le- 
high district,   the   territory   served  by  that   branch   line   of 
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railroad  has  not  been  depopulated,  and  the  people  remaining 
and  who  have  invested  their  money  there,  are  entitled  to 
protection  to  the  extent  that  the  value  of  their  property  will 
not  be  destroyed. 

Upon  full  consideration  of  the  situation,  and  being  cog- 
nizant of  the  conditions  existing  at  the  present  time  and  the 
probabilities  for  the  future, 

IT  IS  ORDERED  that  the  application  of  the  Great 
Northern  Railway  Company  be,  and  the  same  is  hereby 
granted,  in  part,  to-wit: 

(1)  That  the  present  daily-except-Sunday  mixed  train 
service  between  Windham  and  Lehigh,  Montana,  be  discon- 
tinued, commencing  February  15,  1922. 

(2)  That  upon  the  discontinuance  of  the  present  sched- 
ule, mixed  train  service  shall  be  operated  between  these 
points  Tuesday  and  Friday  of  each  week. 

(3)  That  the  curtailment  of  service  hereby  authorized, 
shall  remain  in  effect  until  the  further  order  of  the  Board. 
February  13,  1922. 

The  foregoing  order  became  effective  according  to  its 
terms,  on  February  15,  1922. 

On  April  21,  1922,  the  railway  company  made  application 
to  the  Board  to  reconsider  the  necessity  for  continued  oper- 
ation of  this  branch  line,  and  offering  an  exhibit  showing 
the  total  revenue,  both  freight  and  passenger,  for  the  month 
of  March.  Practically  no  freight  was  being  handled,  and 
what  little  passenger  travel  there  was  between  these  points, 
(approximately  five  miles)  apparently  did  not  patronize  the 
railroad. 

In  view  of  the  existing  situation,  the  carrier's  applica- 
tion to  discontinue  regular  train  service  has  this  date  been 
approved,  subject  to  reconsideration  upon  a  showing  of 
changed  conditions,  and  upon  the  further  understanding  that 
any  carload  business  originating  on  or  destined  to  that 
branch  will  be  moved  to  or  from  such  point  of  origin  or 
destination,  by  the  carrier.     June  19,  1922. 


Infcrmal  Docket  No.  1531.  Passenger  Train  Service 
Between  Kalispell  and  Somers,  Montana. 

The  Great  Northern  Railway  Company  operates  double- 
daily  passenger  train  service  between  Kalispell  and  Somers, 
Montana,  the  latter  being  situated  at  the  head  of  Flathead 
Lake,  over  which  connection  is  made  by  boat  with  the  North- 
ern Pacific  Railway  at  Poison,  Montana. 

The  carrier  now  makes  application  for  an  order  of  the 
Board  authorizing  the  discontinuance  of  its  afternoon  train. 
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on  account  of  navigation  being  closed  and  local  passenger 
travel  very  light,  as  shown  by  exhibit  of  the  earnings  of 
these  trains  daily  in  each  direction. 

It  has  been  customary  heretofore  to  operate  but  one 
train  daily  between  these  points  during  the  winter  months, 
and  upon  the  showing  that  there  is  little  necessity  for  the 
afternoon   trains, 

IT  IS  ORDERED  that  the  application  of  the  Great 
Northern  Railway  Company,  be,  and  the  same  is  hereby 
granted,  to  continue  in  effect  until  the  opening  of  naviga- 
tion on  Flathead  Lake.     February  13,  1922. 


Informal  Docket  No.  1532.  Claim  for  Refund  of  Over- 
charge— Freight. 

Equity  Growers  &  Shippers  Association  of  Hamilton, 
Montana,  shipped  one  car  of  apples  from  Hamilton,  Mon- 
tana, to  Hettinger,  North  Dakota;  there  was  no  routing  spec- 
ified on  bill  of  lading. 

The  originating  carrier,  the  Northern  Pacific  Railway 
Company,  handled  the  car  from  Hamilton  to  Terry,  Mon- 
tana, where  it  was  transferred  to  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  for  movement  thence  to  desti- 
nation. Freight  charges  were  assessed  and  paid  on  basis  of 
the  Terry  combination.  The  association  protested  to  the 
carriers  against  what  appeared  to  be  excessive  charges  in  the 
aggregate.  The  carriers  offered  to  make  reparation  in  the 
sum  of  $32.95,  stating  that  the  lowest  rate  applicable  was 
based  on  Baker,  Montana,  $1.46  per  cwt. 

The  claim  was  then  turned  over  to  this  Board  for  fur- 
ther investigation.  Inasmuch  as  no  routing  was  shown,  there 
appeared  to  be  no  reason  why  the  combination  of  rates 
$1,361/2  per  cwt.  based  on  Missoula,  Montana,  should  not 
applj^  Accordingly  the  claim  was  re-entered  for  $68.86,  and 
was  paid  in  full.    February  15,  1922, 


Informal  Docket  No.  1533.  Carrier's  Application  to 
close  the  Station  of  Volta,  Montana. 

During  the  construction  of  the  Montana  Power  Com- 
pany's dam  at  the  Great  Falls  of  the  Missouri  River,  the 
Great  Northern  Railway  Company  established  a  station  and 
agency  at  Volta,  Montana,  for  the  purpose  of  expediting  the 
handling  of  construction  material.  The  dam  was  completed 
in  1915  and  the  application  of  the  railv\^ay  company  for  an 
order  to  discontinue  its  agency  was  granted  at  that  time. 
Since  then  Volta  has  continued  to  be  shown  in  the  tariffs 
as  a  non-agency  station. 
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In  December,  1921,  the  railway  company  informally  re- 
quested the  authority  of  the  Board  to  abolish  the  station; 
the  track  to  the  dam  having  been  taken  up,  and  there  be- 
ing- little  or  no  traffic  to  or  from  that  point,  either  freight 
or  passenger,  the  necessary  authority  of  the  Board  was  given. 
February  17,  1922. 


Informal  Docket  No.  1534.  Train  Service  Between 
Vaughn  and  Oilman,  Montana. 

The  Great  Northern  Railway  operates  daily-except-Sun- 
day  mixed  train  service  between  Vaughn  and  Gilman,  Mon- 
tana, over  what  is  commonly  known  as  "The  Gilman 
Branch,"  the  distance  being  practically  forty  miles.  Connec- 
tions are  made  at  Vaughn  with  other  trains  to  and  from 
Great  Falls.  The  train  schedule  between  Gilman  and  Vaughn 
is  necessarily  slow  (mixed  service),  averaging  only  about 
fifteen  miles  per  hour. 

This  branch  line  serves  an  extensive  territory  known  as 
"The  Sun  River  Country,"  and  ordinarily  handles  many  pas- 
sengers. During  the  present  winter  complaints  have  been 
made  to  this  Board  that  notwithstanding  the  slow  schedule 
of  trains  and  consequent  irksome  travelling  even  so  short 
a  distance,  the  carrier  was  negligent  and  apparently  indif- 
ferent as  to  the  comfort  of  its  passengers ;  alleging  that  the 
equipment  in  service  is  decidedly  antiquated,  not  susceptible 
of  being  properly  heated,  and  that  passengers  actually  suf- 
fered from  the  cold. 

Upon  investigation  the  conditions  were  placed  before  the 
officials  of  the  railway  company  with  request  to  imme- 
diately take  steps  to  improve  the  service  by  furnishing  ade- 
quate passenger  equipment  on  this  train,  and  that  such  ar- 
rangements be  made  as  will  insure  the  coaches  being  kept 
warm  and  comfortable  for  the  traveling  public.  Accord- 
ingly the  railway  company  reported  to  the  Board  on  Feb- 
ruary 23,  1922,  that  the  cause  for  complaint  had  been  re- 
moved and  such  action  taken  as  will  obviate  all  dissatisfac- 
tion for  the  future.     February  25,  1922. 


Informal  Docket  No.  1535.  Montana  City.  Station  Fa- 
cilities. 

Montana  City  is  a  non-agency  station  on  the  Helena- 
Butte  division  of  the  Great  Northern  Railway.  At  the  re- 
quest of  this  Board  accommodations  for  passengers  waiting 
for  trains,  were  provided  in  1915,  consisting  of  a  small  build- 
ing furnished  with  a  stove,  seats,  and  arrangements  made 
for  a  supply  of  fuel. 
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During  the  past  winter  this  building  became  more  or 
less  dilapidated  by  vandals  breaking  the  windows  and  other- 
wise destroying  its  efficiency  as  a  comfortable  place  for 
waiting  passengers.  Complaints  were  received,  and  owing 
to  the  severity  of  the  weather,  the  matter  was  handled  by 
telegraph  with  the  railway  company,  whereupon  repairs  were 
made  promptly,  on  February  28,  1922.     March  16,  1922. 


Informal  Docket  No.  1536.  The  Intermediate  Applica- 
tion of  Freight  Rates. 

Section  Seven,  Article  Fifteen  of  the  Constitution  of 
Montana,  provides  that  a  greater  charge  shall  not  be  made 
for  the  transportation  of  persons  or  property  of  the  same 
class,  to  an  intermediate  point  than  is  made  to  a  more  dis- 
tant point  on  the  route  thereof,  etc. 

Tariff  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,  on  file  with  this  Board,  provides  for  a  carload  rate 
on  flour  from  Great  Falls,  Montana,  to  Deer  Lodge  and 
Kohrs,  Montana,  30 1/2  cents,  and  to  Garrison,  Montana,  (the 
latter  being  a  more  distant  station  on  the  same  route)  281^ 
cents  per  hundred  pounds.  Investigation  showed  that  the 
lower  rate  to  Garrison  contemplated  meeting  the  competition 
of  the  Great  Northern  and  Northern  Pacific  Railway  Com- 
panies, which  rate  was,  however,  28  instead  of  281/0  cents, 
as  above. 

Upon  the  Board's  order  to  correct  the  violation,  the  fol- 
lowing schedule  was  made  effective  March  11,   1922: 

From                                                To  New    Rate      Old   Rate 

Deer    Lodge    2S  SOVa 

Kohrs     28  SOVa 

Great    Falls    Garrison    28  28% 

Gold     Creek (291/^  SOYz 

Drummond *(30%  311^ 

Bearmouth     (31  33 

(Rates  shown  in  cents  per  hundred   pounds) 

♦Reductions  made  to  maintain   proper  relation  based   on   mileage. 

An  analogous  violation  of  the  constitutional  provisions 
was  found  to  exist  on  ore  from  points  on  the  Northern  Pa- 
cific Railway;  that  is,  the  published  rates  on  ore  from  Butte 
to  East  Helena  were  lower  than  the  rates  contemporaneously 
in  effect  from  intermediate  stations  to  same  destination. 
The  discrepancy,  as  above,  existed  in  the  rates  on  ore  of  all 
valuations  per  ton,  on  which  latter  basis  freight  rates  are 
computed.  It  is  not  thought  necessary  to  here  quote  the 
rates  on  ores  of  the  various  grades,  which  would  consume 
considerable  space;  suffice  to  say  that  effective  March  23, 
1922,  the  rates  from  Butte  became  effective  as  a  maximum 
from  points  intermediate  to  East  Helena  Smelter. 
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Informal  Docket  No.  1537.  Freight  Rates  Cannot  be 
Reduced  Voluntarily  by  the  Carrier  Below  a  Compensatory 
Level,  to  meet  the  Competition  of  a  Rival  Line. 

Neither  advances  nor  reductions  can  be  made  in  rates 
within  the  State  of  Montana,  without  the  authority  of  this 
Board,  Sec.  3796,  Revised  Codes  1921. 

To  meet  the  rate  of  the  Great  Northern  Railway  on 
"copper  commodities"  from  Anaconda,  Montana,  to  Black 
Eagle,  Montana,  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  sought  an  order  of  the  Board  authorizing  the  pub- 
lication of  $2.50  per  ton  on  this  commodity;  same  being  the 
rate  then  in  effect  via  the  Great  Northern.  In  reply  to  our 
telegram  reading:  "Is  rate  two-fifty  copper  commodities  com- 
pensatory?" We  received  the  following  wire:  "It  is  not 
contended  that  proposed  rate  of  two  dollars  fifty  cents  on 
copper  commodities  Anaconda  to  Black  Eagle  is  compensa- 
tory; rate  being  published  to  meet  competition  of  Great 
Northern,  who,  we  understand,  has  your  authority  to  estab- 
lish same  rate."  Upon  consideration  by  the  full  Board  it 
was  unanimously  held  that  any  rate  which  in  and  of  itself 
is  admittedly  non-compensatory,  is  a  contributing  factor  ad- 
versely affecting  the  operation  of  the  nation's  adopted  policy 
that  the  railroads  are  entitled  to,  and  that  rates  are  now 
based  upon  a  definite  rate  of  return  on  the  valuation  of 
their  properties.  Indeed,  it  is  manifest  that  if  any  rate  is 
not  self-sustaining,  and  a  stated  rate  of  return  is  to  be 
maintained  upon  the  whole,  the  burden  of  the  deficiency 
must  necessarily  be  borne  by  other  traffic,  prejudicial  to  the 
latter  and  preferential  to  the  favored  class  of  commerce. 

From  Anaconda  the  C.  M.  &  St.  P.  railway  reaches 
Black  Eagle  by  a  circuituous  route;  the  distance  being  410 
miles,  while  the  mileage  via  the  Great  Northern  railway  is 
but  197.  It  will  at  once  be  apparent  that  if  a  rate  of  $2.50 
per  ton  for  a  haul  of  197  miles  is  a  reasonable  rate,  the 
same  compensation  for  a  haul  of  more  than  twice  the  dis- 
tance must  be  considered  as  unreasonably  low,  and  there- 
fore indefensible. 

The  application  of  the  carrier  was  denied  for  the  rea- 
sons  herein  stated.    March  24,  1922. 


Informal  Docket  No.  1539.  Carrier's  Claim  for  Under- 
charge. 

There  was  shipped  from  Hiwa  Spur,  (billed  at  Deer 
Lodge,  Montana)  to  Terry,  Montana,  in  November.  1920.  via 
Northern  Pacific  Railway,  two  trucks  consigned  to  the  Board 
of  County  Commissioners,  McCone  County.  The  billed  weight 
was  the  minimum  weight  provided  in  tariff  for  size  of  car 
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used,  namely  14640  pounds,  and  freight  charges  were  paid 
on  basis  of  such  weight,  at  rate  of  $2.19  per  hundred  pounds. 
It  developed  later  that  the  actual  weight  of  the  shipment, 
determined  on  track  scales,  was  19,740  pounds.  Accordingly 
the  carrier  presented  its  bill  for  undercharge  in  the  sum  of 
$111.69.  It  was  not  paid,  and  on  October  7,  1921,  McCone 
County  notified  the  railway  company  that  the  Board  of 
County  Commissioners  had  disallowed  the  claim. 

All  papers  were  referred  to  this  Board  on  February  27, 
1922,  by  the  Legal  Department  of  the  Northern  Pacific  Rail- 
way Company,  with  the  information  that  suit  was  about  to 
be  brought,  as  there  appeared  to  be  no  other  way  of  making 
collection.  The  carrier  requested  that  we  inform  the  county 
commissioners  as  to  what  their  rights  were  in  the  premises, 
and  if  possible  secure  payment  without  the  necessity  of  court 
procedure. 

Apparently  the  correctness  of  the  revised  weight  has 
never  been  questioned,  and  the  carrier  is  within  its  rights  in 
demanding  payment  of  the  undercharge.  We  find,  however, 
that  the  rate  of  $2.19  is  in  error,  and  that  the  correct  rate 
to  apply  is  $2.00  per  hundred  pounds;  for  the  reason  that 
the  distributing  rate  from  Deer  Lodge  cannot  be  exceeded 
at  the  intermediate  station,  (Hiwa  Spur)  whereas  the  class 
rate  was  used,  for  the  actual  distance  traveled.  On  this 
basis  the  undercharge  amounts  to  $74.18  instead  of  $111.69. 
The  carrier  concurring  in  our  revision,  we  have  explained  the 
situation  to  the  Board  of  County  Commissioners,  and  rec- 
ommended that  the  claim,  as  revised,  be  paid.    April  5,  1922. 


Informal  Docket  No.  1541.  Passenger  Train  Service, 
Brockton,  Montana.  Great  Northern  Railway.  Petition 
Denied. 

By  informal  petition  filed  December  30,  1921,  it  was 
alleged  that  the  present  passenger  train  service  at  the  sta- 
tion of  Brockton,  Montana,  was  insufficient  and  inadequate, 
and  for  relief  it  was  prayed  that  the  railway  company  be  re- 
quired to  stop  its  trains  numbers  3  and  4,  on  flag.  The 
carrier  denied  the  necessity  for  additional  service,  and  espe- 
cially objected  to  stopping  through  trains  at  local  stations. 

Brockton  is  a  small  town  located  on  the  main  line  of  the 
Great  Northern  Railway,  in  Roosevelt  County,  and  is  served 
by  local  passenger  trains,  eastbound  at  3:41  p.  m.,  west- 
bound at  9:05  a.  m.,  daily  except  Sunday.  Poplar  is  the 
county  seat  of  Roosevelt  County,  14  miles  west  of  Brock- 
ton; thus,  passengers  going  to  Poplar  may  leave  Brockton  at 
9:05  a.  m.,  arrive  at  Poplar  9:35,  leave  there  at  3:13  p.  m. 
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and  arrive  home  (Brockton)  at  3:41  p.  m.,  having  had  al- 
most six  hours  at  the  county  seat,  in  which  to  transact  busi- 
ness. 

Trains  3  and  4  are  through  trains  between  the  Twin 
Cities  and  Pacific  coast  points.  As  few  stops  as  possible  are 
made,  in  order  that  they  may  make  schedule  running  time, 
upon  which  largely  depend  their  eastern  and  western  connec- 
tions with  other  lines  of  railroad.  Train  number  4  passes 
through  Brockton  at  10 :54  p.  m.,  and  at  that  hour  it  is  not  ap- 
parent what  particular  purpose  it  would  serve,  except  to  bring 
an  occasional  belated  passenger  from  some  point  west.  If  train 
number  3  were  to  stop  at  Brockton  (due  6:47  p.  m.)  it  would 
enable  passengers  from  the  Scobey  branch  to  remain  over 
night  at  Bainville,  and  take  the  local  train  from  there  at 
7:30  a.  m.,  arriving  at  Brockton  9:05  a.  m.,  the  day  being 
still  young. 

Petitioners  call  attention  to  there  being  no  local  trains 
on  Sunday,  which  is  also  true  in  many  sections  of  Montana 
through  sparsely  populated  districts.  Undoubtedly  trains  3 
and  4  would  serve  some  purpose  at  Brockton,  but  apparently 
there  is  no  more  reason  why  they  should  stop  at  that  station 
than  at  many  other  stations  of  like  importance.  Local  trains 
are  operated  largely  for  the  purpose  of  relieving  these 
through,  heavy  trains,  carrying  through  passengers,  and  to 
require  them  to  stop  at  local  stations,  unless  there  are  ex- 
ceptional reasons,  would  defeat  the  object  of  expedited 
service. 

Upon  a  full  review  of  the  situation  the  Board  is  of  the 
opinion  that  cause  for  action  has  not  been  shown.  April  14, 
1922. 


Informal  Docket  No.  1543.  J.  W.  Beachem  vs.  Great 
Northern  Railway  Company.  Claim  for  Refund  of  Storage 
Charges. 

Storage  charges  accrued  on  a  shipment  consigned  to 
complainant  at  Plentywood,  Montana,  whose  postoffice  ad- 
dress is  Midby,  Montana.  The  carrier's  notice  to  consignee 
was  addressed  to  Plentywood,  although  the  bill  of  lading 
showed  that  the  notice  should  have  been  mailed  to  Midby. 
Consignee  did  not  know  that  the  shipment  had  arrived ;  hence 
the  storage  charges,  which  were  paid  under  protest. 

The  carrier  refunded  the  amount  so  paid,  in  accordance 
with  Rule  Number  7  of  Uniform  Storage  Tariff  No.  1-B, 
(improper  notice).     April  20,  1922. 
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Informal  Docket  No.  1544.  Rate  on  Fuel  Wood,  Bonner, 
Montana,  to  Missoula,  Montana. 

Slab  wood  for  fuel  is  being  loaded  at  the  Anaconda  Cop- 
per Mining  Company's  saw  mill  at  Bonner,  Montana,  in  open 
cars  equipped  with  racks  in  order  to  obtain  the  maximum 
loading.  This  wood  is  loaded  from  a  conveyor  and  is  dumped 
into  the  cars,  no  attempt  being  made  to  pile  it  up.  This 
method  is  referred  to  as  "jumble"  loading,  and  of  course  the 
full  cubical  space  is  not  utilized  as  it  would  be  if  the  slabs 
were  carefully  piled.  It  appears  that  the  jumble  style  of 
loading  is  the  only  way  in  which  this  by-product  can  be  suc- 
cessfully handled,  on  account  of  its  comparatively  low  value, 
being  used  for  fuel  only. 

Tariffs  of  the  carriers  name  a  rate  of  $1.15  per  cord, 
Bonner  to  Missoula,  with  a  minimum  based  on  cubical  meas- 
urements divided  by  128.  In  this  way  the  type  of  cars  in 
use  measures  24  cords,  whereas  the  shippers  make  the  posi- 
tive statement  that  not  more  than  16  cords  can  be  jumble- 
loaded;  the  latter  appears  to  be  authentic,  and  consequently 
the  shippers  are  being  obliged  to  pay  freight  charges  on  eight 
cords  not  contained  in  the  shipment;  hence  the  cause  for 
complaint  that  the  basis  of  charges  is  not  sound.  The  car- 
riers expressed  the  opinion  that  it  devolved  upon  the  ship- 
pers to  load  cars  to  their  capacity,  and  if  this  could  not  be 
done  by  the  economic  method  of  loading  employed,  the  car- 
rier could  hardly  be  expected  to  absorb  the  deficiency.  How- 
ever, it  was  either  a  case  of  burning  this  wood  in  the  mill's 
furnaces  to  get  rid  of  it,  or  finding  a  market  that  w^ould 
bear  the  cost  of  transnortation,  and  the  carriers,  the  North- 
ern Pacific  and  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
companies,  agreed  with  the  Board  to  establish  a  rate  of  3 
cents  per  hundred  pounds,  minimum  60,000  pounds  per  car, 
Bonner  to  Missoula,  effective  April  20,  1922.     April  5,  1922. 


Informal  Docket  No.  1546.  John  Carlson,  Helena,  Mon- 
tana, vs.  Northern  Pacific  Railway  Company.  Claim  for  Re- 
fund of  Overcharge. 

Complainant  shipped  one  carload  of  brick  from  Kesslers, 
Montana,  to  East  Helena,  Montana,  and  paid  freight  charges 
at  the  rate  of  6V2  cents  per  hundred  pounds ;  overcharge 
was  alleged. 

The  tariff  of  the  carrier  names  a  commodity  rate  of 
6V2  cents  covering  the  movement  in  question;  while  the 
Class  E  distance  rate  for  the  same  shipment  is  5  cents  per 
hundred  pounds.  The  shipper  is  entitled  to  the  lowest  pub- 
lished rate,  and  accordingly  there  existed  an  overchange  of 
$11.58.    The  claim  was  paid.    April  29,  1922. 
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Informal  Docket  No.  1547.  Elimination  of  Grade  Cross- 
ing Near  Raynesford,  Montana. 

By  virtue  of  Chapter  151,  Laws  of  1919,  the  Board  of 
County  Commissioners,  Judith  Basin  County,  Montana,  peti- 
tioned this  Board  for  an  order  compelling  the  Great  North- 
ern Railway  Company  to  install,  operate  and  maintain  an 
electrically  operated  signal  at  the  public  highway  crossing 
one  and  one-half  miles  east  of  Raynesford,  Montana. 

The  railway  company  in  its  answer  averred  that  the 
crossing  in  question  was  not  a  main  thoroughfare  and  that 
the  amount  of  travel  over  said  crossing  was  not  sufficient  to 
justify  the  installation  of  the  signals  requested  by  the 
county.  Accordingly  the  case  was  set  for  hearing  on  Janu- 
ary 25,  1922.  Prior  to  that  date,  however,  the  Board  was 
asked  to  defer  proceedings  pending  a  possible  settlement  be- 
tween the  parties  thereto.  Later,  at  the  request  of  the 
county,  hearing  was  reset  for  March  22nd,  upon  the  infor- 
mation that  negotiations  had  failed  to  materialize.  On  March 
21st  both  parties  to  the  action  notified  the  Board  by  wire 
that  a  settlement  had  been  reached,  whereby  the  alleged 
dangerous  crossing  would  be  abandoned  by  changing  the  pub- 
lic highway  in  such  a  manner  as  to  reach  an  open  trestle 
approximately  one-fourth  of  a  mile  east  of  the  present  cross- 
ing, where  the  traffic  will  pass  safely  underneath  the  rail- 
road tracks.  The  estimated  cost  of  changing  the  road  is 
$2,400.00 ;  to  which  the  railway  company  has  contributed 
$1,000.00  as  its  proportion,  the  county  bearing  the  balance 
of  the  expense.     April  29,  1922, 


Informal  Docket  No.  1549.  P.  W.  Woods,  Helena,  Mon- 
tana, vs.  Northern  Pacific  Railway  Company.  Claim  for 
Refund  of  Overchange — Freight. 

The  shipment  involved  in  this  claim  moved  from  Minne- 
apolis, Minnesota,  to  Helena,  Montana.  It  consisted  of  "poul- 
try feed,"  "alfalfa  meal"  and  "charcoal."  Freight  charges 
were  assessed  and  paid  on  the  first  named  at  rate  of  721/2 
cents  and  on  the  other  two  items  at  $2.10  per  hundred  pounds. 

The  carrier's  tariff  specifically  provides  that  "alfalfa 
meal  and  charcoal"  are  "poultry  or  stock  food,"  therefore 
entitled  to  the  rate  as  such;  in  this  case  721/2  cents.  Ac- 
cordingly claim  for  refund  of  the  overcharge  amounting  to 
$36.13  was  filed  by  this  Board,  and  promptly  paid  without 
question.     May  1,  1922. 
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Informal  Docket  No.  1552.  Freight  Rates  on  Ore  from 
Western  Montana,  to  Helena,  Montana. 

Application  was  made  to  the  Board  by  the  Great  North- 
em  Railway   Company  for  an   order   authorizing  a   reduced  ^ 
schedule  of  rates  on  lead  ore  from  Troy  and   Libby,   Mon- 
tana, to  Helena,  Montana,  for  treatment  at  the  East  Helena 
smelter. 

The  restriction  of  freight  rates  to  ore  of  any  mineral 
preponderence  is  contrary  to  the  basic  methods  of  rate  mak- 
ing. The  cost  of  transportation  is  rated  upon  the  value  of 
the  product  per  ton,  and  to  limit  the  application  of  the  rates 
proposed  to  "lead"  ore,  would  forbid  the  shipping  thereun- 
der of  other  ores  of  like  value. 

It  being  agreed  v/ith  the  carrier  that  the  specification 
of  lead  ore  would  not  appear  in  the  published  tariff,  the  re- 
vised scale  of  rates  (approximately  26  per  cent  reduction) 
was  authorized  by  the  Board,  to  become  effective  on  one 
day's  notice.    May  4,  1922. 


Informal  Docket  No.  1554.  Overose  Brothers,  St.  Peter, 
Montana,  vs.  Great  Northern  Railway  Company.  Claim  for 
Refund  of  Storage  Charges. 

Storage  charges  were  assessed  against  this  complainant 
on  a  shipment  by  freight  consigned  to  Cascade,  Montana ; 
St.  Peter  being  an  inland  town.  Investigation  showed  that 
this  consignee  lived  slightly  beyond  the  twenty-mile  limit 
from  the  depot,  and  accordingly  the  free  time  did  not  ex- 
pire until  the  day  after  delivery  was  taken.  Pursuant  to  the 
storage  rules  of  the  carrier,  the  charge  had  been  made  in 
error,  and  upon  presentation  of  the  facts  the  amount  so  col- 
lected was  refunded.     May   10,   1922. 


Informal  Docket  No.  1555.  Rate  on  Gas  Slack  Coal, 
Roundup,  Montana,  to  Helena,  Montana. 

The  freight  rate  on  lump  coal  from  either  Bearcreek  or 
Roundup  to  Helena  is  the  same,  namely,  $3.00  per  ton.  From 
Bearcreek  the  rate  on  slack  coal  is  $2,621/2  per  ton,  while 
from  Roundup  there  is  no  differential, — slack  taking  the 
same  rate  as  lump. 

The  Helena  Light  &  Railway  Company  represented  to 
the  Board  the  advantage  of  Roundup  slack  for  gas-making 
purposes,  in  that  it  is  low  in  sulphur  content  and  therefore 
more  desirable,  but  that  its  use  was  prohibited  on  account  of 
the  high  freight  rate. 
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From  Bear  Creek  or  Roundup  to  Helena  is  a  two-line 
haul;  the  former  being  via  the  Montana,  Wyoming  &  South- 
ern and  the  Northern  Pacific,  the  latter  via  the  Chicago, 
Milwaukee  &  St.  Paul  and  the  Northern  Pacific  Railways. 
The  distance  is  in  favor  of  Roundup  by  approximately  55 
miles.  The  rates  on  lump  coal  having  been  equalized  for 
competitive  reasons,  and  a  market  having  developed  for  the 
Roundup  slack  in  Helena,  heretofore  non-existent,  the  Board 
informally  requested  the  carriers  to  establish  a  joint  rate  of 
$2.62 1/>  per  ton  on  "gas  slack  coal,"  which  request  was  duly 
complied  with.     May  10,  1922. 


Informal  Docket  No.  1557.  Train  Service  Helena-Rimini, 
Montana. 

The  Rimini  branch  of  the  Northern  Pacific  Railway  ex- 
tends from  Helena,  Montana,  to  Rimini,  Montana,  a  distance 
of  approximately  17  miles,  and  serves  what  was  at  one  time 
a  thriving  mining  district.  The  carrier  now  makes  applica- 
tion for  an  order  of  the  Board  authorizing  the  abandonment 
of  said  branch  line,  for  the  reason  as  stated  in  the  applica- 
tion that  the  gross  revenue  derived  from  both  freight  and 
passenger  business  has  for  several  months  past  averaged 
only  $89.59  per  month,  and  that  this  very  limited  traffic  can 
quite  as  well  be  taken  care  of  by  the  daily  stage,  which  also 
carries  the  United  States  mail. 

The  Board  is  well-informed  of  the  existing  conditions 
in  the  Rimini  territory.  Manifestly  the  present  one-day-a- 
week  service  is  not  warranted;  there  is  little  or  no  mining 
activity,  and  what  little  traffic  there  is  will  not  even  tax 
the  capacity  of  the  stage  line.  True,  there  is  an  occasional 
ranch  along  this  route,  but  with  first-class  county  roads 
leading  into  Helena,  and  present-day  automobile  travel,  these 
people  are  not  dependent  upon  the  railroad, — in  fact,  they 
do  not  patronize  it. 

In  the  event  that  any  carload  business  should  develop, 
to  or  from  points  on  this  branch  line,  it  is  understood  by 
and  between  the  railway  company  and  this  Board  that  spe- 
cial service  will  be  performed;  otherwise  authority  has  this 
date  been  given  to  discontinue  service  on  and  after  Sunday, 
May  14,  1922,  subject,  as  in  all  such  cases,  to  reconsidera- 
tion, and  revocation  of  this  order  if  need  be,  after  hearing 
on  complaints,  should  such  be  filed  with  the  Board.  May  11, 
1922. 


Informal  Docket  No.  1558.  State  Highway  Commission 
Montana,  vs.  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany.    Claim  for  Refund  of  Overchange — Freight. 
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On  a  shipment  consisting  of  two  gas  engines,  freight 
charges  were  assessed  and  paid  in  the  sum  of  $543.86,  based 
on  track-scale  weight  of  28,400  pounds.  Knowing  the  actual 
weight  of  each  engine,  the  consignee  took  exception  to  the 
carrier's  charges,  claiming  weight  of  27,065  pounds,  includ- 
ing blocking. 

The  carrier  declined  the  claim,  standing  on  its  track- 
scale  weight,  as  above,  under  the  supervision  of  the  Western 
Weighing  &  Inspection  Bureau.  This  Board  then  proceeded 
to  determine  the  actual  weight  by  correspondence  with  the 
manufacturers  of  the  engines,  and  upon  the  showing  to  the 
carrier  that  the  correct  net  weight  was  not  in  excess  of 
27,065  pounds,  refund  was  made  in  the  sum  of  $25.57.  May 
15,  1922. 


Informal  Docket  No.  1559.  Louis  F.  Lepp,  Whitehall, 
Montana,  vs.  Oregon  Short  Line  Railroad  Company  and 
Northern  Pacific  Railway  Company.  Claim  for  Refund  of 
Overchange — Freight. 

Claimant  shipped  ten  cars  of  sand  from  Enright's  Spur, 
to  Whitehall,  Montana,  in  August,  September  and  October, 
1920,  and  filed  claim  with  this  Board  alleging  overcharges 
in  freight  rates.  Enright's  Spur  is  located  on  the  Oregon 
Short  Line  railroad  three  miles  from  Silver  Bow  Junction ; 
the  movement  thence  to  destination,  Whitehall,  is  via  the 
Northern  Pacific. 

It  was  found  upon  investigation  that  the  lowest  com- 
bination of  rates  applying  from  points  on  the  Oregon  Short 
Line  to  points  on  the  Northern  Pacific  had  not  been  ap- 
plied; consequently,  claim  was  presented  for  refund  of  over- 
charge in  the  sum  of  $14.33,  which  was  paid.     May  1,  1922. 


Informal  Docket  No.  1564.  Freight  Rates  on  Ore  from 
Neihart  and  Monarch,  Montana,  to  Helena,  Montana. 

The  tariffs  of  the  Great  Northern  Railway  Company  ap- 
plying on  ore  from  Neihart  and  Monarch,  Montana,  to  Hel- 
ena, Montana,  made  no  provision  for  lower  rates  on  valua- 
tions less  than  $25.00  per  ton;  in  other  words  the  rate  was 
the  same  on  all  ore  "not  exceeding  $25.00  per  ton  valua- 
tion." 

The  Board  was  informed  that  quantities  of  low-grade 
ore  would  move  from  this  section  to  the  East  Helena  smelter 
if  a  freight  rate  were  established  that  would  make  it  profit- 
able to  ship;  accordingly  the  carrier  was  requested  to  inves- 
tigate the  situation  with  a  view  to  meeting  the  conditions, 
and  effective  May  12,  1922,  the  rate  on  ore  valued  at  $15.00 
or  less,  was  reduced  from  $2.00  to  $1.60  per  ton. 
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Informal  Docket  No.  1565.  Train  Connections  Northern 
Pacific  and  Chicago,  Milwaukee  &  St.  Paul  Railways,  at 
Three  Forks,  Montana. 

Passengers  arriving  at  Logan,  Montana,  on  Northern 
Pacific  train  Number  226  (Pony  and  Norris  Branch)  at  2:05 
p.  m.,  destined  to  Manhattan  or  Belgrade,  must  wait  at 
Logan  until  11:57  p.  m.  for  train  Number  4,  or  else  travel 
by  automobile  from  the  latter  station. 

At  Three  Forks,  Montana,  six  miles  west  of  Logan,  the 
lines  of  the  Northern  Pacific  and  the  Chicago,  Milwaukee  & 
St.  Paul  are  close  together  with  a  bus-line  operating  between 
the  two  depots.  C.  M.  &  St.  P.  train  number  115  is  due 
at  Three  Forks  at  1:40  p.  m.,  and  Northern  Pacific  train 
number  226  is  due  there  at  1:51  p.  m.  Train  number  115 
reaches  Manhattan  and  Belgrade  at  2:20  and  2:35  p.  m., 
respectively,  and  to  avoid  the  long  lay-over  at  Logan,  as 
above,  arrangements  were  made  to  hold  the  C.  M.  &  St.  P. 
train  at  Three  Forks  when  the  Northern  Pacific  train  re- 
ported that  it  had  passengers  for  either  of  these  two  sta- 
tions.   May  31,  1922. 


Informal  Docket  No.  1567.  Philipsburg  Mining  Com- 
pany vs.  Northern  Pacific  Railway  Company.  Claim  for  Re- 
fund of  Overchange — Freight. 

Claimant  caused  to  be  shipped  from  Bearmouth,  Mon- 
tana, to  Philipsburg,  Montana,  several  carloads  of  stulls,  on 
which  the  carrier  assessed  freight  charges  of  10  cents  per 
hundred  pounds,  and  declined  to  make  refund  to  basis  of 
91/?  cents, — Class  E  rate.  The  claim  was  referred  to  this 
Board  on  March  10,  1922. 

The  ten-cent  rate  referred  to  above,  is  a  specific  com- 
modity rate  applying  on  mining  timbers,  stulls  and  lagging, 
from  Nimrod,  Montana,  to  Philipsburg,  Montana.  Bear- 
mouth  is  7.6  miles  east  of  Nimrod,  (on  the  route  to  Philips- 
burg,) hence  the  carrier  applied  the  Nimrod  rate  as  a  maxi- 
mum from  Bearmouth.    The  tariff  provides: 

"Where  specific  rates  are  not  named,  Class  E  rates  *  *  * 
will  apply." 

The  Board  took  the  position  that  specific  rates  were 
not  named  for  Bearmouth,  and  consequently  Class  E  rate  of 
91/2  cents  per  cwt.  should  apply.  The  claim  was  paid  in  full, 
—$101.84.     May  26,  1922. 
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Informal  Docket  No.  1569.  Passenger  Train  Service  be- 
tween Great  Falls,  Havre,  and  Sweet  Grass,  Montana, — Great 
Northern  Railway. 

The  carrier  made  application  to  this  Board  on  January 
24,  1922,  for  an  order  authorizing  the  discontinuance  of  pas- 
senger train  service  on  Sundays  between  Great  Falls  and 
Havre  and  between  Great  Falls  and  Sweet  Grass.  Protests 
were  immediately  filed  with  the  Board,  and  a  conference  was 
held  at  Great  Falls  on  February  8,  1922,  at  which  the  rail- 
way company,  the  protestants,  and  this  Board  were  repre- 
sented. 

At  such  conference  the  entire  situation  was  reviewed, 
protestants  being  clearly  advised  of  the  revenue  deficiencies 
of  such  operation,  and  all  other  facts  in  connection  with  the 
proposed  modification  of  service.  They  were  firm  in  their 
attitude,  however,  against  the  curtailment  proposed  by  the 
carrier,  arguing  that  the  country  involved, — Great  Falls  par- 
ticularly,— is  now  on  the  threshhold  of  improved  business 
conditions,  due  to  the  recent  resumption  of  mining  and 
smelting  in  the  state,  and  the  immediate  prospect  of  agri- 
cultural activities  in  northern  and  eastern  Montana,,  which 
territory  is  their  natural  trading  point,  and  felt  that  it  would 
be  a  blow  to  the  efforts  being  made  to  rehabilitate  business, 
if  in  the  face  of  these  facts  train  service  were  discontinued. 
Protestants  were  frank  to  say  that  if  there  was  no  improve- 
ment in  train-mile  revenue  up  to  and  including  the  month  of 
May,  they  would  then  offer  no  objection  to  the  application 
in  its  present  form. 

Accordingly,  arrangements  were  made  to  continue  serv- 
ice as  at  present,  without  prejudice  to  the  carrier's  right  to 
renew  its  application  June  1,  1922.  Apparently  the  neces- 
sity for  curtailment  does  not  now  exist,  as  the  application 
has  not  been  renewed.     June  6,  1922. 


Informal  Docket  No.  1570.     Uniform  Bills  of  Lading — 

New. 

It  is  quite  generally  known  that  the  new  form  of  domes- 
tic bill  of  lading  prescribed  by  the  Interstate  Commerce  Com- 
mission, 64  I.  C.  C.  357,  and  66  I.  C.  C,  63,  was  adopted  by 
the  carriers  generally,  effective  March  15,  1922 ;  but  in  or- 
der to  permit  of  the  use  of  the  supply  on  hand,  the  time  was 
extended  until  July  1,  1922. 

Most  of  the  large  shippers  throughout  the  state  pro- 
tested that  insufficient  time  had  been  allowed,  and  inasmuch 
as  these  documents  are  expensive,  thousands  of  dollars  would 
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be  thrown  away  if  the  use  of  the  old  form  were  prohibited 
after  July  1st;  that  many  shippers  had  on  hand  a  supply 
that  would  last  a  year. 

This  Board  took  the  matter  up  with  the  Classification 
Committee  and  the  Interstate  Commerce  Commission,  ex- 
plaining the  situation  and  the  inevitable  loss  that  would  re- 
sult if  the  old  forms  must  be  discarded  at  an  early  date,  and 
we  are  pleased  to  notify  the  shippers  of  Montana  through 
today's  press,  that  the  time  has  been  extended  until  Decem- 
ber 31,  1922,  by  the  use  of  a  rubber  stamp  conforming  to 
the  requirements  of  the  new  bill.     June  2,  1922. 


Informal  Docket  No.  1571.  Freight  Rates  Great  Falls, 
Montana,  to  Judith  Gap,  Montana;  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company. 

No  advance  in  freight  rates  shall  be  authorized  by  this 
Board  except  after  public  hearing;  Chapter  176,  Laws  of 
1921. 

The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
made  application  for  an  order  authorizing  it  to  advance  its 
class  rates  and  the  carload  rate  on  oil  from  Great  Falls,  Mon- 
tana, to  Judith  Gap,  Montana,  to  correspond  with  the  rates 
of  the  Great  Northern  Railway  Company;  the  latter  having 
the  short  line  between  these  points.  The  present  rates  of  the 
applicant  company  were  originally  based  on  such  short-line 
mileage,  but  owing  to  the  Great  Northern  Company  having, 
since  such  rates  were  established,  advanced  the  same  on 
basis  of  revised  mileage,  now^  resulting  in  a  discrepancy  be- 
tween the  two  lines,  an  order  is  sought  to  correct  the  in- 
equality existing. 

Public  hearing  was  had  this  date;  no  appearance  was 
filed  in  protest  and  the  Board  being  fully  informed  on  all 
matters  and  things  involved,  and  for  the  reasons  herein 
briefly  set  forth,  the  application  of  the  carrier  has  been 
granted,  to  become  effective  twenty  days  from  the  date 
hereof.     June  12,  1922. 


Informal  Docket  No.  1573.  W.  G.  Towner  vs.  Great 
Northern  Railway  Company.  Claim  for  Refund  of  Over- 
charge— Freight. 

Claimant  shipped  two  head  of  horses  from  Big  Sandy 
to  Fort  Benton,  Montana,  and  paid  freight  charges  thereon 
based  on  7000  pounds  at  52  cents  per  cwt.,  which  is  in  ac- 
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cordance  with  the  pubhshed  tariffs.  The  carrier's  agent, 
however,  overlooked  the  limitation  of  the  less-than-carload 
charges,  which  in  this  case  exceeded  the  carload  rate  by 
$4.92;  accordingly  refund  was  made  of  that  amount.  June 
17,   1922. 


Informal  Docket  No.  1574.  Station  Service,  Ismay, 
Montana. 

The  Community  Men's  Club  of  Ismay,  Montana,  com- 
plained that  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company's  agent  was  not  required  to  be  on  duty  during  cer- 
tain hours  of  the  day,  and  that  the  business  places  of  the 
town  were  being  much  inconvenienced  thereby. 

Upon  investigation  it  appeared  that  a  rearrangement 
of  the  agent's  hours  could  be  made  that  would  remove  the 
cause  for  this  complaint.  The  Board's  recommendation  to 
the  carrier  was  acted  upon,  and  we  are  advised  by  com- 
plainants that  "this  is  now  satisfactory."     June  21,  1922. 


Informal  Docket  No.  1575.  Train  Connections  at  Arm- 
stead.  Montana. 

The  Gilmore  &  Pittsburgh  Railroad  connects  with  the 
Oregon  Short  Line  at  Armstead,  Montana.  Gilmore  &  Pitts- 
burgh train  number  2  is  due  to  arrive  at  Armstead  at  12:54 
p.  m.,  Oregon  Short  Line  train  No.  31  is  due  there  at  1 :25  p. 
m.,  allowing  a  spread  of  31  minutes  to  make  the  connection. 
Complaint  was  made  to  the  Board  that  this  connection  was 
occasionally  missed  by  a  very  few  minutes ;  in  fact  so  close 
at  times  that  the  Oregon  Short  Line  train  pulled  out  while 
the  passengers  were  hurrying  to  the  depot.  Accommoda- 
tions at  Armstead  are  very  limited,  and  missing  the  train 
for  Dillon,  Butte,  and  points  west,  meant  a  wait  of  almost 
24  hours. 

While  it  v.'ould  not  be  consistent  to  require  a  carrier  to 
hold  its  train  any  great  length  of  time  for  connection  with 
other  lines  of  railroad,  the  conditions  attending  this  case 
were  such  as  to  require  some  remedial  steps  taken,  and  upon 
the  Board's  request  the  Oregon  Short  Line  Railroad  Com- 
pany agreed  to  and  is  now  holding  its  train  number  31  not 
to  exceed  15  minutes  when  so  advised  by  the  Gilmore  & 
Pittsburgh  Company  that  its  train  will  not  be  later  than 
1:40  p.  m.  into  Armstead. 
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We  are  pleased  to  know  that  there  was  but  one  occa- 
sion when  it  was  necessary  to  wait,  from  May  15th  to  June 
22,  1922.    July  1,  1922. 


Informal  Docket  No.  1576.  Rates  on  Coal  from  Frank- 
lin, Montana. 

Franklin  is  a  station  on  the  Billings-Great  Falls-Lewis- 
town  line  of  the  Great  Northern  Railway.  A  number  of 
small  coal  mines  were  developed  late  in  1920,  and  upon  the 
representation  of  the  operators  that  considerable  shipping 
would  result  the  question  of  establishing  commodity  rates 
to  points  on  the  Great  Northern  railway  and  to  stations  on 
the  Chicago,  Milwaukee  &  St.  Paul  railway  between  Har- 
lowton  and  Lewistown,  Montana,  was  taken  up  by  this  Board 
with  the  carriers  on  January  5th,  1921. 

Our  investigation  showed  that  on  account  of  protracted 
mild  weather  there  was  no  market  for  this  coal  in  the  win- 
ter of  1920-1921,  and  agreeable  to  the  petitioners  the  mat- 
ter was  allowed  to  rest  for  the  time  being.  The  question 
came  up  again  in  January,  1922,  and  in  accordance  with  the 
Board's  recommendation,  its  standard  scale  of  rates  on  coal 
was  made  effective  from  Franklin  to  stations  on  the  Great 
Northern  railway,  January  19,  1922. 

On  March  20,  1922,  the  Great  Northern  Railway  Com- 
pany made  application  to  the  Board  to  establish  a  scale  of 
rates  from  Franklin  to  stations  on  the  C.  M.  &  St.  P.  rail- 
way, which  were  I21/2  cents  per  ton  higher  than  the  stand- 
ard rates  authorized"  for  a  two-line  haul.  This  was  due 
largely  to  a  misunderstanding  on  the  part  of  the  last  named 
carrier,  and  upon  further  explanation  the  schedule  of  rates 
which  has  hertofore  been  passed  upon  by  the  Board  and 
considered  reasonable  for  a  two-line  movement,  was  adopted, 
effective  July  14,  1922.     July  15,  1922. 


Informal  Docket  No.  1577.  Louis  F.  Lepp  vs.  Northern 
Pacific  Railway  Company  and  Oregon  Short  Line  Railroad 
Company.     Claim   for  Refund   of  Overcharge — Freight. 

Claimant  shipped  one  car  of  sand  from  Enright,  Montana, 
to  Whitehall,  Montana,  on  which  freight  charges  based  on  51/2 
cents  per  cwt.  were  assessed  and  paid.  Joint  tariff  in  effect 
between  the  point  of  origin  and  destination  of  thi^s  shipment 
is  authority  for  a  through  rate  of  5  cents  per  cwt.,  and  the 
overcharge,  amounting  to  $5.18,  was  refunded  through  White- 
hall station  accounts,  without  the  necessity  for  filing  a  formal 
claim.    July  6,  1922. 
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Informal  Docket  No.  1578.  Harlowton  Creamery  vs. 
Oregon  Short  Line  Railroad  Company.  Claim  for  Refund  of 
Overcharge — Freight. 

Complainant  shipped  one  carload  of  empty  bottles  from 
Pocatello,  Idaho,  to  Harlowton,  Montana.  Oregon  Short  Line 
freight  charges  were  assessed  and  paid  on  basis  of  one-half 
of  fourth-class  rate  at  actual  weight  (in  accordance  with  an 
exception  to  the  Western  Classification),  the  carrier  taking 
the  position  that  this  exception  removed  this  commodity  in 
carloads  from  the  application  of  Class  D  rate.  The  tariff, 
however,  provided  by  foot  note  that  Class  D  rate  would  apply 
if  it  figured  lower  than  the  exception  at  actual  weight. 
Accordingly,  claim  was  filed  and  refund  made  of  the  over- 
charge.    July  21,  1922. 


Informal  Docket  No,  1579.  Rates  on  Lumber  from  Nei- 
hart,  Montana,  to  Eastern  and  Southern  Points. 

The  Lewistown  Lumber  and  Lath  Company,  Lewistown, 
Montana,  made  application  to  the  Board  on  April  29,  1922, 
requesting  that  appropriate  proceedings  be  brought  before 
the  Interstate  Commerce  Commission  for  the  establishment 
of  through  rates  on  lumber  and  its  products  from  Neihart, 
Montana,  a  station  on  the  Great  Northern  Railway,  to  inter- 
state points  east  and  south. 

It  appearing  to  the  Board  that  Neihart  should  be  on  the 
same  basis  as  the  mills  at  Missoula  or  Kalispell,  and  that  the 
carrier  would  concur  in  our  views,  this  proposition  was  sub- 
mitted to  the  railway  company,  informally  and,  effective 
August  20,  1922,  Neihart  was  accorded  the  same  schedule  of 
rates  as  were  then  in  effect  from  what  is  known  as  the 
Kahspell  group.    August  21,  1922. 


Informal  Docket  No.  1580.  Northwest  Potato  Exchange 
vs.  Great  Northern  Railway  Company  et  al.  Claim  for  Re- 
fund of  Overcharge — Freight. 

Claimant's  principal  place  of  business  is  Kalispell,  Mon- 
tana. Overcharge  was  alleged  on  one  car  of  potatoes  shipped 
from  Woodside,  Montana,  to  Murphysboro,  Illinois,  in  Septem- 
ber, 1921,  on  which  freight  charges  were  assessed  and  paid 
based  on  $1.11  per  cwt.,  Woodside  to  St.  Louis,  Missouri, 
and  151/2  cents  thence  to  destination.  Claimant  was  of  the 
opinion  that  the  correct  through  rate  was  $1.06V2  per  cwt., 
made  up  of  95i/o  cents  to  St.  Louis  and  11  cents  St.  Louis  to 
Murphysboro,  making  an  overcharge  of  $105.37. 
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The  through  published  rate  on  potatoes,  carloads,  from 
Hamilton,  Montana,  to  St.  Louis,  Missouri,  at  the  time  this 
shipment  moved,  was  95 V2  cents  per  cwt.  Woodside  being  an 
intermediate  station,  was  entitled  to  the  Hamilton  rate.  The 
rate  of  11  cents  beyond  St.  Louis,  which  was  the  published 
rate  of  the  Illinois  Central,  could  not  apply  for  the  reason 
that  the  car  was  routed  via  the  Mobile  and  Ohio  Railroad, 
taking  15 V2  cents  per  cwt.  Accordingly,  the  claim  was 
amended  to  conform  with  the  above,  and  refund  made  in  the 
sum  of  $79.23.     August   10,  1922. 


Informal  Docket  No.  1582.  Delay  to  Empty  Milk  Cans 
at  Butte,  Montana,  Oregon  Short  Line  Railroad  Company. 

The  Purity  Creamery  Company,  Butte,  Montana,  com- 
plained that  empty  milk  and  cream  cans  for  return  to  various 
stations  on  the  Oregon  Short  Line  Railroad  appeared  to  be 
unnecessarily  delayed  after  being  delivered  at  the  depot. 
Upon  investigation  it  was  found  that  the  delays  were  not  of 
frequent  occurrence  and  were  readily  explained  by  the  carrier. 
Complainant  has  now  advised  the  Board  that  the  situation  has 
been  satisfactorily  adjusted.     August  29,  1922. 


Informal  Docket  No.  1583.  Rates  on  Potatoes,  Carloads, 
from  Montana  Points  to  Louisiana  and  to  Destinations  East 
of  the  Mississippi  River. 

It  was  informally  brought  to  the  attention  of  the  Board 
by  the  Northwest  Potato  Exchange,  Kalispell,  Montana,  that 
freight  rates  on  potatoes  from  Washington,  Oregon  and  Idaho 
to  certain  destinations  east  and  south  were  lower  than  from 
Montana  shipping  stations  to  these  same  markets.  It  should 
not  be  understood  that  the  rates  from  states  west  of  Mon- 
tana were  lower,  generally  speaking,  but  only  in  these  specific 
instances,  apparently  the  result  of  oversight,  as  no  apparent 
reason  existed  for  this  discrepancy.  As  a  matter  of  fact,  it 
developed  upon  investigation  that  the  rates  from  Washington, 
Oregon  and  Idaho  were  established  several  years  ago,  before 
Montana  became  an  important  factor  in  supplying  the  larger 
markets.  Furthermore,  the  original  rates  published  from 
Washington,  etc.,  did  not  extend  to  points  east  of  Chicago, 
nor  to  southeastern  territory.  Later,  when  the  application  of 
these  rates  was  extended,  Montana  was  not  a  party  to  the 
amended  tariffs,  no  doubt  for  the  reason  that  it  had  not  up 
to  that  time  engaged  in  that  particular  traffic.    It  is  now  fast 
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becoming  one  of  the  foremost  potato-growing-  states  of  the 
Union,  not  only  as  to  the  volume  of  tonnage  that  it  is  capable 
of  producing  (practically  unlimited),  but  as  to  quality  of 
product. 

It  was  only  necessary  for  the  Board  to  present  the  situa- 
tion to  the  carriers  in  order  to  secure  an  amendment  to  the 
tariff  removing  the  aforesaid  restriction,  prejudicial  to  Mon- 
tana's interests,  effective  October  6,  1922,  in  Supplement  No. 
55  to  Transcontinental  Freight  Bureau  Tariff  Number  2-P. 


Informal  Docket  No.  1584.  Bitter  Root  Oil  Company  vs. 
Northern  Pacific  Railway  Company.  Refund  of  Overcharge — 
Freight. 

Complainant  shipped  a  car  of  oil-well  casings  from  Grey- 
bull,  Wyoming,  to  Woodside,  Montana,  on  which  freight 
charges  were  assessed  and  paid  in  the  sum  of  $492.40,  based 
on  rate  of  $1.43 1/:>  per  hundred  pounds.  Overcharge  was 
alleged. 

It  appearing  to  the  Board  that  the  correct  rate  applicable 
to  the  shipment  in  question  was  $1.17  per  cwt.,  informal 
request  was  m.ade  of  the  carrier  to  make  refund  on  that 
basis,  which  was  promptly  done.     August  19,  1922. 


Informal  Docket  No.  1585.  Reopening  Agency  at  Marsh, 
Montana,  Northern  Pacific  Railay. 

After  full  investigation  of  conditions  and  the  monthly 
revenue  at  the  station  of  Marsh,  Dawson  County,  Montana, 
on  the  main  line  of  the  Northern  Pacific  Railway,  the  appli- 
cation of  the  carrier  for  an  order  of  the  Board  to  close  its 
agency  at  that  station,  temporarily,  was  granted  on  May  17, 
1921,  conditionally  upon  having  a  custodian  placed  in  charge 
of  the  premises,  and  in  a  general  way  look  after  the  interests 
of  the  public.  The  situation  at  Marsh  was  the  result  of  uni- 
versal business  depression  at  that  time,  in  addition  to  partial 
crop  failures  in  many  sections  of  the  country. 

Montana  now  has  the  largest  grain  crop  in  several  years, 
particularly  so  in  the  Marsh  district,  where  much  activity  is 
in  evidence  preparatory  to  harvesting.  Feeling  that  the  time 
had  come  when  the  station  should  be  reopened,  the  residents 
of  Marsh  and  vicinity  (farming  exclusively)  petitioned  the 
Board  on  August  12,  1922,  for  an  order  re-establishing  the 
agency,  in  view  of  improved  local  conditions  and  the  rapid 
return  of  normal  business. 
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The  situation  was  informally  placed  before  the  railway- 
company,  with  request  that  it  be  given  prompt  consideration 
in  view  of  the  fast-approaching  shipping  season.  The  station 
was  opened  with  an  agent  in  charge  September  1,  1922,  the 
carrier  reserving  the  right  to  bring  the  matter  before  the 
Board  after  the  crop  has  been  moved,  believing  that  the  busi- 
ness can  then  be  satisfactorily  handled  without  the  additional 
expense  of  an  open  station.    September  2,  1922. 


Informal  Docket  No.  1586.  Crossing  Signals — Junkin 
Crossing,  Great  Northern  Railway. 

Pursuant  to  the  provisions  of  Chapter  151,  Laws  of  1919, 
the  Board  of  County  Commissioners,  Cascade  County,  Mon- 
tana, petitioned  the  Great  Northern  Railway  Company,  on 
September  8,  1921,  to  install  an  electrically  operated  signal 
device  at  "Junkin  Crossing,"  three  miles  south  of 
Great  Falls,  on  the  main  river  road.  Subsequent  to  the  filing 
of  its  petition,  the  county  commissioners  entered  into  an 
agreement  with  the  railway  company  for  the  installation  of 
an  "illuminated"  signal  in  place  of  the  electric  device  as  orig- 
inally specified  in  the  petition,  the  same  to  be  in  operation 
within  thirty  days,  upon  the  understanding  that  "after  a 
fair  trial,  if  it  should  prove  unsatisfactory,  the  matter  would 
be  again  taken  up  for  consideration." 

The  signal  was  installed  March  30,  1922,  and  on  Maj^  15 
the  Board  of  County  Commissioners  advised  that  "It  is 
apparently  working  satisfactorily,  *  *  *  should  it  de- 
velop that  the  signals  prove  unsatisfactory  in  the  future,  you 
will  be  notified."  Evidently  the  county  commissioners  have 
no  fault  to  find  with  the  device  installed,  as  no  complaint  has 
been  made  to  this  Board.    September  20,  1922. 


Informal  Docket  No.  1587.    Rates,  Oil  Pipe-Line  Carrier. 

The  Illinois  Pipe  I<ine  Company,  Findlay,  Ohio,  applied 
to  the  Board  on  September  11,  1922,  for  an  order  authorizing 
a  rate  of  twenty  cents  per  barrel  for  gathering  crude  petro- 
leum oil  from  wells  in  the  Sunburst,  Montana,  district,  within 
its  gathering  system,  transporting  said  oil  to  Sunburst  Sid- 
ing, Montana,  and  loading  it  into  cars,  subject  to  the  rules  and 
regulations  of  the  Board. 

Having  made  an  investigation  of  the  properties  used  and 
useful  in  the  conduct  of  such  transportation  service,  the 
extent  thereof  at  the  present  time,  and  having  in  mind  the 
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preliminary  development  only  and  the  possibilities  of  an  ulti- 
mately extensive  field,  an  order  was  entered  authorizing  the 
said  rate  of  twenty  cents  per  barrel  as  a  temporary  measure, 
effective  this  date,  and  to  remain  in  effect  until  the  further 
order  of  the  Board.    September  19,  1922. 


Informal  Docket  No.  1588.  Passenger  Fares  Paid  on 
Trains. 

In  the  matter  of  the  application  of  the  Northern  Pacific 
Railway  Company  for  an  order  of  the  Board  approving  Local 
Passenger  Tariff  "L"  No,  24-3-A,  naming  fares  between 
Billings,  Montana,  and  Shepherd,  Montana,  together  with 
rules  and  regulations  governing  passenger  travel  between  said 
stations,  the  latter  providing,  inter  alia,  for  a  penalty  of  ten 
(10)  cents  in  addition  to  the  regular  fare  when  paid  on 
trains ;  there  being  no  authority  for  the  publication  of  a  rule 
or  regulation  so  providing,  and  the  Board  being  of  the  opinion 
that  the  excess  charge  is  illegal, 

IT  IS  ORDERED,  That  Local  Passenger  Tariff  ''L"  No. 
24-3-A  be,  and  the  same  is  hereby,  rejected  until  so  amended 
as  to  remove  the  aforesaid  penalty  feature.  September  27, 
1922. 


Informal  Docket  No.  1589.  Great  Northern  Railway 
Company — Removal  of  a  Portion  of  Mountain  View  Track, 
Butte  Hill,  Montana. 

In  the  matter  of  the  application  of  the  Great  Northern 
Railway  Company  for  an  order  of  the  Board  authorizing  the 
abandonment  and  removal  of  that  portion  of  Mountain  View 
track,  on  Butte  Hill,  from  a  point  at  station  26  plus  74  to 
station  134  plus  75.2,  on  account  of  the  said  track  not  having 
been  used  for  several  years,  and  its  operation  not  being 
necessary  for  the  conduct  of  the  carrier's  business  in  the 
future,  and  the  Board  having  caused  notice  of  said  applica- 
tion to  be  published  in  the  Butte  Miner  on  September  11, 
and  in  the  Anaconda  Standard  on  September  13,  1922.  and 
no  protest  or  objection  to  the  removal  of  the  said  track  being 
received,  and  the  Board  being  of  the  opinion  that  the  track  in 
question  has  in  times  past  served  its  full  purpose,  and  is  not 
now,  and  will  not  be  in  the  future,  an  essential  part  of  the 
Great  Northern  Railway  Company's  system, 

IT  IS  ORDERED,  That  the  application  of  the  Great 
Northern  Railway  Company  herein  be,  and  the  same  is, 
hereby  approved.     September  25,  1922. 
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Informal  Docket  No.  1587.  Revision  of  Certain  Block 
Rates — Express. 

Under  the  existing  scale  of  block  rates  of  the  American 
Railway  Express  Company,  business  from  Hamilton,  Mon- 
tana, was  being  shipped  to  Choteau,  Montana,  for  less  than 
the  same  shipment  could  move  from  Missoula,  Montana,  to 
same  destination,  notwithstanding  that  Hamilton  is  located 
on  a  branch  Ime,  approximately  fifty  miles  south  of  Missoula ; 
through  which  latter  station  all  business  from  Hamilton 
must  pass.  In  other  words,  the  longer  distance  was  being 
accorded  lower  express  rates.  This  irregularity  was  due  to 
faulty  construction  of  the  carrier's  tariff,  naming  "scale  29" 
instead  of  "scale  39"  from  Hamilton ;  clearly  a  clerical  error. 

It  was  also  found  that  the  express  rates  from  points  in 
block  312  and  west  thereorf,  to  destinations  in  block  213  were 
lower  than  to  destinations  in  214,  although  the  latter  is 
farther  east.  This  condition  was  due  to  the  business  having 
to  be  handled  through  Great  Falls,  Montana  (Block  214), 
thence  west  to  destination. 

To  correct  the  above  inconsitencies,  the  express  company 
was  authorized  to  amend  its  tariffs,  effective  November  1, 
1922.     October  10,  1922. 


Informal  Docket  No.  1590.  Rate  on  Dried  Beans  and 
Peas. 

The  Northwest  Potato  Exchange  of  Kalispell,  Montana, 
took  up  with  this  Board,  on  July  24,  1922,  the  matter  of  a 
reduction  in  freight  rates  on  dried  beans,  carloads,  from  the 
Milk  River  district  in  Montana  to  St.  Paul,  Minnesota,  the 
present  rate  being  90  cents  per  hundred  pounds. 

Heretofore  that  section  of  the  state  has  not  grown  beans 
in  sufficient  quantities  to  ship  in  carload  lots,  but,  depend- 
ing upon  the  success  of  this  season's  crop  and  the  rates  for 
transportation  to  eastern  markets,  plans  for  the  future  would 
be  determined. 

Upon  the  Board's  recommendation  that  the  rate  on  this 
commodity  from  the  territory  involved  should  not  exceed  the 
rate  from  Billings,  Montana,  to  the  same  destination,  the 
Great  Northern  Railway  Company  established  a  rate  of  75 
cents  per  hundred  pounds,  minimum  30,000  pounds,  from 
Havre,  Chinook,  Malta  and  Glasgow,  Montana,  to  St.  Paul, 
effective  November  30,  1922. 
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Informal  Docket  No.  1591.  Pasenger  Train  Service, 
Hysham,   Montana. 

Hysham,  Montana,  is  the  county  seat  of  Treasure  County. 
Its  citizens  petitioned  this  Board,  on  October  17,  1922,  for  an 
order  requiring  the  Northern  Pacific  Railway  Company  to 
stop  its  trains  numbers  one  and  four  at  that  station,  on  flag, 
for  the  more  reasonable  accommodation  of  the  traveling 
public. 

An  examination  of  the  carrier's  time  table  showed  that 
passengers  from  or  destined  to  Hysham  were  inconvenienced 
in  the  way  of  lost  time  under  the  present  service,  and  upon 
the  Board's  recommendation  the  above  trains  were  ordered 
to  stop  on  flag,  effective  October  22,  1922. 


Informal  Docket  No.  1594.  Rates  on  Coal  from  Fromberg, 
Montana,  to  Stations  on  the  Chicago,  Milwaukee  and  St.  Paul 
Railway  in  Montana. 

Senator  J.  C.  McCarthy,  owner  and  operator  of  the 
bituminous  coal  mines  at  Fromberg,  Montana,  located  on  the 
Northern  Pacific  Railway,  petitioned  the  Board  on  September 
1,  1922,  for  an  order  promulgating  joint  rates  on  coal  from 
Fromberg  to  points  on  the  C,  M.  &  St.  P.  Railway  within 
this  state,  to  which  destinations  no  rates  were  in  effect  other 
than  the  combination  of  locals,  thus  prohibiting  the  marketing 
of  Fromberg  coal  at  points  on  that  line. 

The  Board  made  an  informal  application  to  the  carriers, 
setting  forth  the  necesity  for  such  joint  rates,  based  on  our 
standard  scale  for  a  two-line  haul,  with  the  result  that  the 
same  were  put  into  effect  October  25,  1922. 


Informal  Docket  No.  1595.  Electric  Lights  in  Depot, 
Stanford,  Montana. 

The  citizens  of  Stanford,  Montana,  informally  complained 
to  the  Board  on  May  18,  1922,  alleging  that  the  Great  North- 
ern Railway  Company's  depot  and  premises  were  insuffi- 
ciently lighted,  and  asked  that  an  investigation  be  made  with 
a  view  of  having  electric  lights  installed. 

The  railway  company  uses  electricity  at  its  pumping 
plant,  the  wires  passing  directly  over  the  depot.  However, 
labor  conditions  were  such  at  that  time  that  it  was  agreeable 
to  deferring  the  work  temporarily,  or  until  fall,  when  the 
short  days  would  increase  the  necesity  for  better  lighting 
facilities.    The  work  was  completed  October  20,  1922. 
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INTERSTATE  COMMERCE 
COMMISSION  DOCKET 

Section  3794,  Revised  Codes,  Montana,  1921,  gives  the 
Board  of  Railroad  Commisioners  the  authority  and  makes  it 
the  duty  of  the  Board  to  protect  the  State  of  Montana  and 
its  people  in  matters  of  interstate  commerce,  as  follows: 
"And  it  shall  be  within  the  province  of  the  Board  to  enter- 
tain and  hear  complaints  made  by  any  shipper  to  the  effect 
that  unjust  discrimination  is  being  made  as  against  the  State 
of  Montana,  or  any  point  therein,  in  the  way  of  rates  for 
transportation  of  freight  or  passengers  from  points  without 
the  state,  and  vice  versa ;  and  in  proper  cases  where  it  ap- 
pears that  the  United  States  interstate  commerce  law  has  been 
violated,  it  is  hereby  made  the  duty  of  said  Board  to  make 
complaint  to  the  Interstate  Commerce  Commission  of  the 
United  States,  and  to  aid  such  commission  in  any  investiga- 
tion it  may  make  concerning  violations  of  the  United  States 
law,  by  furnishing  evidence,  and  in  any  other  manner  which 
may  seem  best  suited  to  enforce  both  the  United  States  and 
state  law,  and  to  protect  the  interest  of  the  people." 

Responsive  to  this  authority  and  direction,  the  Board, 
during  the  year  covered  by  this  report,  has  appeared  before 
the  Interstate  Commerce  Commission  as  a  party  complainant, 
and  has  participated  with  that  body  in  rate  hearings  and 
investigations  affecting  the  people  of  Montana.  This  activity 
speaks  for  itself  in  the  results  reached. 


REDUCED  FREIGHT  RATES. 
Effective  July  1,  1922. 

Reference  is  made  to  the  Board's  Report  and  Order 
Number  294,  August  10,  1920,  Volume  13,  Montana  Utilities 
Reports,  pages  63-71,  granting  to  the  carriers  an  increase  in 
freight  rates  of  25  per  cent  for  the  urgent  reasons  set  forth 
and  to  meet  the  exigencies  of  a  serious  nation-wide  situation 
existing  at  that  time.  In  this  cause  the  Commissions  of  the 
individual  states  and  the  Interstate  Commerce  Commission 
proceeded  closely  along  the  same  lines  of  action,  and  it  will 
be  remembered  that  the  advance  of  25  per  cent  in  Montana 
was  the  lowest  of  all  advances  made  at  that  tim,e,  the  rates 
in  some  sections  being  increased  as  much  as  40  per  cent.  We 
indulged  the  hope  that  the  conditions  under  which  rates 
were  increased  in  August,  1920,  would  be  of  short  duration, 
but  it  was  apparent  that  there  could  be  no  measure  of  relief 
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until  after  March  1,  1922,  terminating  the  period  during 
which  the  Congress  had  legislated  a  return  of  6  per  centum 
per  annum  on  the  aggregate  values  of  the  carriers'  property 
in  the  different  rate  groups  or  territories. 

Anticipating  the  results  of  changed  conditions  through- 
out the  United  States  since  August,  1920,  a  general  investiga- 
tion was  commenced  in  December,  1921,  having  for  its  object, 
generally  speaking,  a  determination  of  the  following  nation- 
wide problems : 

(1)  Are  the  present  rates  reasonable  in  the  aggregate, 
in  the  country  as  a  whole,  or  in  the  several  territorial  rate 
groups?  Are  the  rates  on  specified  commodities  or  descrip- 
tions of  traffic  reasonable?  If  not,  to  what  extent  are  they 
unreasonable  ? 

(2)  To  what  extent  are  the  carriers  realizing  the  return 
of  6  per  cent,  contemplated  by  the  Congress,  and  what  are 
the  prospects  for  the  future? 

(3)  To  what  extent  have  operating  expenses  been  re- 
duced since  August  31,  1920,  and  since  June  30,  1921? 

(a)  By  reduction  in  the  number  of  employees? 

(b)  By  reduction  in  wages? 

(c)  By  changes  in  working  conditions? 

(4)  (a)  How  do  contracts  and  costs  for  fuel,  locomo- 
tives, cars,  rails,  ties  and  other  material  and  supphes  now 
current  compare  with  those  in  effect  on  August  31,  1920? 
When  do  such  contracts  expire?  To  what  extent  are  contract 
prices  conditioned  on  wage  scales?  What  part  of  the  cost 
is  for  transportation? 

(5)  To  what  extent  have  rates  been  further  increased 
or  reduced  since  general  increase  of  1920? 

(6)  What  changes  have  there  been  in  the  volume  of 
traffic  since  August  31.  1920,  and  what  are  the  prospects  for 
the  future?  What  has  been  the  effect  of  rate  changes  upon 
the  volume  of  traffic  since  that  date? 

(7)  To  what  extent  has  maintenance  of  road  and  equip- 
ment been  curtailed  since  August  31,  1920?  What  is  the 
present  condition  of  road  and  equipment? 

(8)  What  amounts  have  been  expended  since  August  31, 
1920,  for  additions  and  betterments,  including  equipment? 
What  amounts  are  needed  or  will  be  needed  in  the  immediate 
future  for  such  expenditures? 

(9)  If  rates  are  found  to  be  unreasonable  in  the  aggre- 
gate in  the  country  as  a  whole,  or  in  one  or  more  territorial 
rate  groups,  should  a  general  reduction  in  all  rates  be  re- 
quired, or  should  readjustment  be  required  in  the  rates  on 
specified  commodities  or  descriptions  of  traffic? 
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If  rates  are  found  to  be  reasonable  in  the  aggregate,  but 
unreasonable  on  specified  commodities  or  descriptions  of 
traffic,  what  readjustment  should  be  required? 

(10)  What  should  be  the  rate  of  return  after  March  1, 
1922? 

Hearings  were  held  in  Washington,  D.  C,  in  December, 
1921,  and  in  January,  P^ebruary  and  March,  1922,  following 
which  report  of  the  Interstate  Commerce  Commission  was 
made  on  May  16,  1922. 

Inasmuch  as  the  Montana  Commission  granted  the  car- 
riers the  advances  of  August,  1920,  applicable  on  intrastate 
business,  it  was  considered  proper  that  whatever  action  should 
be  found  consistent  at  this  time  in  interstate  commerce 
should  extend  to  traffic  moving  between  points  within  this 
state.  As  a  matter  of  fact,  it  was  understood  and  agreed 
between  this  Board  and  the  carriers  that  any  modification  of 
rates,  charges,  service,  etc.,  interstate,  would  be  made  to 
apply  locally  in  Montana.  Hence,  no  order  was  issued  by 
us,  and,  effective  July  1,  1922,  freight  rates  were  reduced  50 
per  cent  of  the  advances  authorized  in  August,  1920. 

The  Board  is  gratified  wdth  the  results.  It  realizes  that 
the  general  public  does  not  understand  freight  rates,  but  in 
order  that  anyone  may  know  the  result  of  this  investigation, 
results  for  the  State  of  Montana  may  be  noted  from  the 
following  table: 

Advance    Reduced  Effective 
Sept.  1.  1920  July  1,  1922 

Southern    and    Mountain    Pacific    Group 2.5     %  50     % 

Tnterterritorial     Traffic    33V3%  "*2  , 2" 

W^estern      Group      35     9o  38i^% 

Eastern    Group    40     <7c  35     % 

The  "Mountain  Pacific  Group,"  as  above,  includes  the 
State  of  Montana,  and  it  will  be  seen  that  the  advance  in 
rates,  effective  September  1st,  1920,  in  that  group  was  but 
25  per  cent,  which  is  the  lowest  of  any  groups  comprising  the 
entire  country.  Then,  again,  the  reduction  that  comes  at  this 
time  is  greater  in  the  Montana  section  than  in  any  other 
district,  it  being  50  per  cent  of  the  advance  that  took  place 
under  Ex  Parte  Order  No.  74,  whereas  the  reductions  in 
other  districts  are  but  40,  38  V^  and  35  per  cent,  respectively. 

It  should  be  understood,  of  course,  that  in  certain  cases 
where  the  rates  have  been  reduced  since  September  1st.  1920, 
that  the  full  amount  of  the  reduction  now  prescribed  by  the 
Commission  cannot  be  applied  in  equity.  For  example,  a  rate 
which  may  have  been  reduced  since  September  1st,  1920, 
could  not  be  expected  to  enjoy  the  full  amount  of  the  per- 
centage reduction  that  is  now  ordered,  but  such  reduced  rate 
will  participate  in  its  share  of  the  whole.  In  other  words,  a 
rate  that  has  been  reduced,  say  5  per  cent,  within  the  last 
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21  months,  for  the  purpose  of  eHminating  a  portion  of  the 
advance  under  Ex  Parte  Order  No.  74,  is  now  subject  to  a 
further  reduction  of  5  per  cent,  but  no  more.  The  report  of 
the  Interstate  Commerce  Commission  is  subjoined. 


REDUCED  RATES,   1922,  No.  13293. 

IN  THE  MATTER  OF  RATES,  FARES  AND  CHARGES  BY 

RAILROADS  SUBJECT  TO  THE  INTERSTATE 

COMMERCE    ACT. 


Report  of  the  Commission. 

By  the  Commission:  *  *  *  jj^  Increased  Rates,  1920, 
decided  July  29,  1920,  we  designated  rate  groups  as  provided 
in  Section  15a  and  authorized  substantial  increases  in  freight 
rates,  passenger  fares,  and  certain  charges.  Late  in  that 
year  there  developed  in  this  country  a  pronounced  and  long- 
continued  business  depression,  nation-wide,  a  phase  of  the 
general  post  bellum  adjustment  throughout  the  world.  Prac- 
tically all  traffic  and  all  industry  have  been  affected.  There 
has  been  substantial  reduction  in  the  price  of  most  commodi- 
ties without  a  corresponding  reduction  in  rates.  There  is  a 
definite  conviction  in  the  minds  of  the  shipping  public  that 
the  present  rate  level  is  unreasonably  high,  is  an  effective 
barrier  to  the  return  of  business  activity,  prosperity,  and  the 
usual  volume  of  traffic,  and  that  it  should  be  substantially 
reduced. 

Fair    Return. 

Section  15a  (3)  of  the  interstate  commerce  act  provides: 
"The  Commission  shall  from  time  to  time  determine  and 
make  public  what  percentage  of  such  aggregate  property 
value  constitutes  a  fair  return  thereon,  and  such  percentage 
shall  be  uniform  for  all  rate  P'roups  or  territories  which  may 
be  designated  by  the  Commission.  In  making  such  determina- 
tion it  shall  give  due  consideration,  among  other  things,  to 
the  transportation  needs  of  the  country  and  the  necessity 
(under  honest,  efficient  and  economical  management  of 
existing  transportation  facilities)  of  enlarging  such  facilities 
in  order  to  provide  the  people  of  the  United  States  with  ade- 
quate transportation :  Provided,  that  during  the  two  years 
beginning  March  1,  1920,  the  Commission  shall  take  as  such 
fair  return  a  sum  equal  to  51/2  Per  centum  of  such  aggregate 
value,  but  may,  in  its  discretion,  add  thereto  a  sum  not 
exceeding  one-half  of  one  per  centum  of  such  aggregate  value 
to   make  provision   in   whole   or   in   part   for   improvements. 
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betterments  or  equipment,  which,  according  to  the  accounting 
system  prescribed  by  the  Commission,  are  chargeable  to 
capital  account." 

In  Increased  Rates,  1920,  supra,  we  exercised  the  discre- 
tion conferred  upon  us  and  to  the  51/2  Per  cent  return  added 
the  one-half  of  1  per  cent  during  the  two-year  period  to  make 
provision  for  improvements,  betterments,  or  equipment. 

Since  August,  1920,  the  carriers  as  a  whole,  or  as  a  whole 
in  their  respective  rate  groups,  have  failed  by  a  considerable 
margin  to  earn  the  authorized  return.  It  is  urged  by  some 
'  that  under  existing  conditions  the  question  of  a  fair  return 
for  the  future  is  academic  and  that  it  is  not  necessary  for  us 
to  determine  a  percentage  of  return  at  this  time.  We  do  not 
take  this  view.  The  operation  of  economic  forces  which  have 
prevented,  or  which  may  hereafter  prevent,  carriers  from 
earning  a  fair  return  under  the  adjustment  of  rates  then 
prevaihng  does  not  constitute  a  bar  to  determination  of  what 
a  fair  return  should  be.  By  the  qualifying  words,  "as  nearly 
as  may  be,"  Congress  recognizes  that  conditions  during  cer- 
tain periods  might  prevent  such  realization  under  any  adjust- 
ment of  rates. 

The  provisions  of  section  15a  in  this  respect  have  been 
framed  in  recognition  of  constitutional  guaranties  of  fair 
return  upon  property  devoted  to  public  use.  They  also  de- 
clare the  policy  of  Congress — in  its  control  of  its  interstate 
commerce  system  *  *  *  to  make  the  system  adequate  to 
the  needs  of  the  country  by  securing  for  it  a  reasonable  com- 
pensatory return  for  all  of  the  work  it  does.  Railroad  Com- 
mission of  Wisconsin  et  al.  v.  C,  B.  &  Q.  R.  R.  Co.,  66  L.  Ed. 
(U.  S.  Sup.  Ct.)  236,  42  Sup.  Ct.  Rep.  232,  decided  February 
27,   1922. 

The  determination  of  what  will  constitute  a  fair  return 
under  paragraph  (3)  of  section  15a  is,  in  our  judgment,  a 
function  distinct  from  that  of  initiating  and  adjusting  rates 
under  parapragh  (2)  of  that  section.  Section  15a,  reasonably 
construed,  contemplates  the  determination  of  a  return  which 
the  carriers,  collectively  or  in  rate  groups,  may  attain  over 
a  period  of  time  under  rates  adjusted  from  time  to  time  with 
that  object  in  view.  The  phrase  "from  time  to  time"  does 
not  mean  that  we  should  adjust  and  readjust  rates  to  meet 
business  fluctuations.  Whether  carriers  may  be  able  to  earn 
an  aggregate  net  railway  operating  income  equal  to  a  fair 
return  must  depend  to  a  large  extent  upon  business  condi- 
tions.   In  the  Wisconsin  case,  supra,  the  court  said: 
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"The  new  measure  imposed  an  affirmative  duty  on  the 
Interstate  Commerce  Commission  to  fix  rates  and  to  take 
other  important  steps  to  maintain  an  adequate  railway  service 
for  the  people  of  the  United  States.  This  is  expressly  de- 
clared in  section  15a  to  be  one  of  the  purposes  of  the  bill." 

We  have  before  us  a  practical  problem.  The  record  em- 
phasizes the  need  of  a  constant  influx  of  capital  to  meet  the 
country's  growing  transportation  needs.  In  the  10-year 
period  ending  June  30,  1916,  a  period  of  relatively  low  costs 
of  materials,  supplies,  and  labor  as  compared  with  present 
costs,  there  was  a  net  addition  to  capital  account  for  new 
lines  and  extensions,  additions,  betterments,  and  g-eneral 
expenditures  properly  chargeable  to  that  account  which  ag- 
gregated about  5%,  billion  dollars,  or  an  average  of  574  mil- 
lions per  annum.  According  to  an  exhibit  of  the  carriers,  ex- 
penditures for  such  purposes  in  the  12  months  ended  Septem- 
ber 30,  1921,  aggregated  about  365  millions,  an  average  of 
million  a  day.  This  omits  certain  roads  not  reporting.  The 
carriers  estimated  that,  based  on  the  volume  of  traffic  which 
they  were  then  handling,  capital  expenditures  in  the  year  1922 
should  approximate  458  millions,  and  that  if  transportation 
facilities  are  to  be  expanded  in  1922  as  they  should  be  to 
provide  for  a  materially  increased  volume  of  business,  the 
expenditure  this  year  should  be  approximately  858  millions, 
or  an  average  of  2^4  million  dollars  a  day.  Others  estimate 
lesser  amounts.  Some  authorities  on  transportation  and 
economic  conditions  place  the  requirements  for  the  next  few 
years  at  even  higher  amounts,  to  come  in  part  out  of  earn- 
ings, and  predict  that,  unless  there  is  immediate  resumption 
of  new  construction,  a  return  of  anything  like  normal  busi- 
ness will  result  in  "strangulation  for  lack  of  transportation." 
Others  are  of  opinion  that  the  existing  transportation 
machine,  if  properly  maintained,  with  necessary  additions  in 
the  way  of  terminals  and  trackage  facilities,  is  adequate  to 
handle  the  business  'which  may  reasonably  be  expected  in  the 
immediate  future. 

It  is  obvious  that  large  additions  to  capital  must  con- 
tinually be  made.  Most  of  the  capital  will  have  to  be  acnuired 
through  the  issuance  of  securities  which  must  be  sold  in  the 
markets  of  the  world  in  competition  with  other  classes  of 
securities.  ■  Within  the  next  few  years  the  Government  must 
provide  for  the  refunding  of  some  6  billions  of  its  indebted- 
ness. The  carriers  must  attract  money  by  rates  of  return 
and  stability  of  investment.  While  return  must  not  exceed 
a  reasonable  charge  against  the  public  served,  it  must  be  such 
as  to  obtain  the  needed  new  capital.  It  is  necessary  to  deter- 
mine and  make  public,  as  required  by  section  15a,  a  percenta- 
age  of  fair  return.    Determination  of  the  percentage  implies, 
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or  carries  with  it,  no  guaranty.  Read  in  connection  with  the 
provision  for  recapture  of  one-half  of  the  excess  above  6  per 
cent  it  is,  instead,  a  limitation. 

Because  the  yield  on  some  railroad  bonds  has  declined  to 
something  over  5  per  cent,  it  does  not  follow  that  a  fair 
return  should  approximate  that  percentage.  We  do  not  deal 
alone  with  interest  rates  on  mortgage  obligations,  or  with  the 
more  favorably  located  and  prosperous  carriers  whose  credit 
conditions  may  enable  them  to  obtain  money  at  relatively 
advantageous  rates.  In  the  recapture  provisions  Congress 
recognized  that  uniform  rates  on  competitive  traffic  which 
would  adequately  sustain  all  the  carriers  would  produce  sub- 
stantially and  unreasonably  more  than  a  fair  return  for  some 
carriers.  We  should  not  take  the  few,  and  the  highest  type 
of  their  securuties,  as  the  basis  for  determining  what  shall 
be  a  fair  return  for  all.  It  can  hardly  be  disputed  that  the 
carriers  of  this  country  should  not  continue  to  provide  for  all 
needed  capital  by  successive  bond  issues.  Issuance  of  bonds 
in  a  disproportionate  degree  unduly  increases  fixed  charges 
and  tends  to  weaken  the  credit  of  the  carriers.  In  such  a 
process  eventually  a  point  must  be  reached  where  no  new 
capital  can  be  raised,  except  for  short  terms  at  high  rates. 
No  substantial  proportion  of  the  new  capital  has  been  raised 
b}^  issuance  of  stock  since  1907. 

Notwithstanding  the  failure  of  the  carriers  to  earn  the  6 
per  cent  allowed  in  the  first  two  years  of  operation  under 
section  15a,  there  is  an  upward  trend  in  railroad  securities, 
which  share  in  the  improved  conditions  that  have  prevailed 
generally  in  the  money  market.  This  is  urged  upon  us  as  an 
argument  for  reduction  in  the  percentage  to  be  determined. 
Other  elements,  however,  are  to  be  considered.  The  intent  oi 
Congress  was  to  create  a  steady  and  reliable  fow  of  money 
"for  enlarging  such  facilities  in  order  to  prov'  le  the  people 
of  the  United  States  with  adequate  transportation,"  A  sub- 
stantial reduction  in  the  percentage  of  return  might  be  un- 
settling in  its  effect,  particularly  in  light  of  the  fact  that  the 
return  allowed  in  1920  was  not  realized.  The  fact  that  a  util- 
ity may  reach  financial  success  only  in  time  or  not  at  all  is 
a  reason  for  allowing  a  liberal  return  on  the  money  invested 
in  the  enterprise.  Galveston  Electric  Co.  v.  City  of  Galves- 
ton, 42  Sup.  Ct.  Rep.  351,  decided  April  10,  1922. 

In  numerous  cases  cited,  courts  and  regulating  authorities 
of  states  have  recognized  that  public  utilities  and  railroads 
may  be  permitted  individually  to  earn,  under  reasonable 
rates,  at  least  6  per  cent  upon  fair  value.  In  some  instances 
higher  rates  of  return  have  been  approved.  But  we  are  here 
considering  return  upon  "the  aggregate  value  of  the  railway 
property." 
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The  interstate  commerce  act  in  many  provisions  other 
than  those  quoted  indicates  that  6  per  cent  may  be  regarded 
as  a  fair  return.  Paragraph  (6)  of  section  15a  provides  for 
the  disposition  of  net  railway  operating  income  in  excess  of 
6  per  cent  of  the  value  of  the  property  held  for  and  used  in 
the  service  of  transportation.  One-half  of  the  excess  goes 
into  a  reserve  fund,  which  may  be  drawn  upon  for  certain 
purposes,  in  accordance  with  paragraph  (7),  when  net  rail- 
way operating  income  for  any  year  is  less  than  a  sum  equal 
to  6  per  cent  upon  the  value.  Under  paragraph  (12)  we  may 
make  loans  from  the  general  railroad  contingent  fund,  such 
loans  to  bear  interest  at  the  rate  of  6  per  cent  per  annum. 
Under  paragraph  (14)  we  may  lease  equipment  or  facilities 
purchased  from  the  general  railroad  contingent  fund,  the 
rental  charges  to  be  at  least  sufficient  to  pay  a  return  of  6 
per  cent  per  annum  plus  allowance  for  depreciation.  That 
Congress,  by  direct  legislation,  fixed  the  fair  return  for  the 
period  of  two  years  beginning  March  1,  1920,  at  the  rate  of 
51/2  per  cent,  to  which,  in  our  discretion,  we  might  add  not 
exceeding  one-half  of  1  per  cent,  is  a  matter  which  may  fairly 
be  considered  in  the  determination  of  the  rate  for  the  period 
immediately  ensuing.  But,  taken  in  connection  with  the  other 
provisions  of  section  15a,  it  does  not  constrain  us  to  consider 
51/2  per  cent  as  maximum  in  determining  a  fair  return  for 
the  ensuing  period. 

Under  our  system  of  accounts  all  charges  to  the  account 
"railway  tax  accruals"  are  deducted  from  railway  operating 
revenues  before  arriving  at  railway  operating  income,  and  all 
state  and  Federal  taxes,  income  or  other,  relating  to  carriers' 
railway  property,  operations,  and  privileges,  are  charged  to 
that  account.  This  method  of  accounting  was  recently  sanc- 
tioned bv  the  Supreme  Court  of  the  United  States  in  Gal- 
veston Electric  Co.  v.  City  of  Galveston,  supra.  As  indicated 
by  the  Court,  the  net  income  under  this  accounting  procedure 
is  to  the  stockholder  a  tax-exempt  income,  and  this  fact 
should  be  considered  in  determining  what  return  shall  be 
deemed  fair. 

The  railway  operating  income,  increased  or  diminished, 
as  the  case  may  be,  by  the  credit  or  debit  balances  in  the 
accounts  known  as  equipment  rents  and  joint-facility  rents, 
becomes  net  railway  operating  income,  the  amount  of  which 
is  less  than  it  otherwise  would  be  by  the  amount  of  income 
tax  accrued  or  paid.  The  term  "net  railway  operating  in- 
come" is  defined  in  paragraph  (1)  of  section  15a.  Under 
paragraph  (3),  above  quoted,  rates  are  to  be  so  adjusted  that 
carriers  as  a  whole  or  in  designated  rate  groups  will  earn  an 
aggregate  annual  net  railway  operating  income  equal,  as 
nearly  as  may  be,  to  a  fair  return.     If  this  were  realized  in 
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any  instance,  the  carrier  would  receive  that  return  over  and 
above  all  taxes,  including  the  Federal  tax  on  income,  and  if 
the  fair  return  as  determined  and  made  public  by  us  was  6 
per  cent,  the  carrier  would  hold  that  return  "tax  free"  in 
the  sense  that  after  payment  of  its  income  tax  it  would  still 
have  left  the  6  per  cent. 

Railway  corporations,  like  all  others,  are  subject  to  in- 
come taxes  which,  since  January  1,  1922,  amount  to  12.5  per 
cent  on  their  net  income,  less  deductions  computed  as  pro- 
vided in  the  income  tax  law,  42  Stat.  Lv,  277.  In  our  view, 
railway  corporations  should,  like  other  corporations,  pay  their 
Federal  income  taxes  out  of  the  income,  rather  than  collect 
it,  in  effect,  from  the  public  in  the  form  of  transportation 
charges  adjusted  to  enable  it  to  retain  the  designated  fair 
return  over  and  above  the  tax.  We  may  observe  that  a  fair 
return  of  5.75  per  cent,  representing  an  aggregate  annual 
net  railway  operating  income  arrived  at  after  deducting, 
among  other  things,  the  Federal  income  tax  on  a  return  of 
6  per  cent,  would  be  approximately  the  eauivalent  of  a  fair 
return  of  6  per  cent,  out  of  which  the  Federal  income  tax 
was  payable. 

Railway   Property   Value. 

In  Increased  Rates,  1920,  supra,  one  of  the  material  facts 
to  be  determined  was  the  aggregate  value  of  the  properties 
of  the  carriers  held  for  and  used  in  the  service  of  transpor- 
tation. As  was  pointed  out,  the  territorial  grouping  desig- 
nated by  us  differs  somewhat  from  that  proposed  by  the 
carriers;  but,  inasmuch  as  the  record  dealt  principallv  with 
the  three  major  groups,  as  defined  by  the  carriers,  the  evi- 
dence was  considered,  in  respect  to  grouping,  as  presented 
by  the  carriers  and  others  then  before  us. 

Upon  consideration  of  all  of  the  facts  and  matters  then 
of  record,  and  those  which,  under  section  15a.  we  were  either 
required  or  authorized  to  consider,  we  found  that  the  value 
of  the  steam  railway  property  of  the  carriers  subject  to  the 
act,  held  for  and  used  in  the  service  of  transportation,  is,  for 
the  purposes  of  this  particular  case,  to  be  taken  as  approxi- 
mating the  following: 

Eastern  group,  as  defined  bv  the  carriers $  8,800,000,000 

Southern  group,  as  defined  by  the  carriers 2.000,000.000 

Western  group,  as  defined  by  the  carriers,  in- 
cluding both  the  Western  and  Mountain- 
Pacific  groups  herein  designated 8.100,000.000 


Total - .$18,900,000,000 

For  reasons  there  stated  no  apportionment  of  the  aggre- 
gate value  of  the  properties  in  the  Western  group,,  as  defined 
by  the  carriers,  was  made  to  show  the  value  of  the  properties 
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in  the  Western  and  Mountain-Pacific  groups,  as  we  defined 
them.  Nor  was  there  any  estimation  of  the  aggregate  value 
of  the  properties  of  electric  railways  other  than  those  oper- 
ated by  steam  roads,  or  of  the  boat  lines. 

In  the  instant  proceedings  there  is  little  of  record  which 
goes  directly  to  the  subject  of  value.  There  has  been  a  gen- 
eral acceptance  by  carriers  and  shippers  of  the  value  taken  in 
our  former  determination  as  an  appropriate  basis  for  the 
purposes  of  the  present  proceeding.  The  respondent  carriers 
have  not  attempted  to  show  that  that  value  should  be  in- 
creased, other  than  by  appropriate  consideration  of  the  subse- 
quent increments  to  the  transportation  plant.  We  have  before 
us  deductions  made  by  certain  of  the  state  commissions  and 
shippers,  based  upon  the  results  of  the  valuation  work  under 
section  19a  of  the  intrestate  commerce  act  so  far  as  an- 
nounced, and  also  computations  based  upon  the  market  value 
of  outstanding  stocks  and  bonds. 

More  than  20  months  have  passed  since  our  former  deter- 
mination, and  in  that  period  the  valuation  of  the  railroads 
under  section  19a  has  gone  forward.  The  work  is  still  incom- 
plete, but  has  progressed  to  such  an  extent  that  we  may 
accept  the  results  with  fuller  assurance,  both  as  to  particular 
roads  and  as  showing  general  trends  and  principles.  In  our 
administration  of  various  sections  of  the  act,  and  in  our  certi- 
fication of  standard  return  for  the  purposes  of  the  Federal 
control  act,  we  have  had  occasion  to  make  further  investiga- 
tion and  corrections  of  investment  accounts  of  the  carriers. 

The  various  other  values  and  elements  of  value,  as  set 
forth  in  Increased  Rates,  1920,  supra,  pages  228-229,  have 
been  re-examined  in  the  light  of  the  present  record  and  the 
requirements  of  section  15a.  We  find  no  present  reason  to 
disturb  the  value  taken  by  us  in  that  proceeding  as  approxi- 
mating the  sums  there  stated,  except  to  the  extent  that  sub- 
sequent additions  to  or  withdrawals  from  the  propertv  in 
service,  including  materials  and  supplies  and  working  capital, 
and  further  depreciation  make  adjustment  necessary. 
Whether  the  value  taken  by  us  in  1920  should  stand  without 
consideration  of  these  later  items  or  not,  the  difference  would 
be  reflected  only  in  fractions  of  per  cents  of  the  returns 
hereinafter  indicated  as  the  results  of  operation. 

Revenues   and    Expenses. 

For  the  purpose  of  the  increases  of  1920  we  designated 
four  rate  groups.  The  Eastern  and  Southern  groups  corre- 
sponded approximately  with  official  and  southern  classifica- 
tion territories,  respectively.  West  of  these  were  the  Western 
and  the  Mountain-Pacific  groups,  the  division  between  the 
last  two  being  made  on  a  line  following  the  western  boun- 
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daries  of  North  Dakota,  South  Dakota,  and  Nebraska,  thence 
southward  through  Colorado  and  New  Mexico  along  the  lines 
of  the  Union  Pacific  and  the  Atchison,  Topeka  &  Santa  Fe. 
Theretofore  our  current  statistics  were  compiled  according 
to  a  threefold  division  only,  namely,  for  the  so-called  Eastern, 
Southern,  and  Western  districts.  The  Eastern  and  Southern 
groups  differed  from  the  Eastern  and  Southern  districts 
chiefly  in  that  the  Norfolk  &  Western  and  the  Chesapeake  & 
Ohio,  except  certain  branches,  the  Illinois  Central  north  of 
Cairo,  and  a  few  other  roads  in  the  Southern  district  were 
included  in  the  Eastern  group.  The  Western  and  Mountain- 
Pacific  groups  covered  approximately  the  Western  district. 
In  order  to  facilitate  comparison  with  staistics  of  past  years, 
and  presentation  of  data  in  approximate  accordance  with  the 
rate  groups  so  designated,  our  statistics  were  modified  by 
segregating  the  data  for  the  roads  above  mentioned,  not 
including  the  Illinois  Central  north  of  Cairo,  as  a  so-called 
Pocahontas  region.  The  Illinois  Central,  both  north  and  south 
of  Cairo,  is  still  included  in  our  statistics  for  the  Southern 
district.  In  this  proceeding  the  parties  generally  presented 
statistical  data  in  accordance  with  our  statistics  as  now  cur- 
rently compiled,  and  not  strictly  in  accordance  with  the  rate 
groups  designated.  We  shall  hereinafter  refer  to  the  Eastern 
district  and  Pocahontas  region  combined  as  the  Eastern 
group;  the  Southern  district,  excluding  the  Pocahontas  re- 
gion but  including  all  of  the  Illinois  Central,  as  \h<^  Sonthprn 
group:  and  the  Western  district  as  combining  both  Western 
and  Mountain-Pacific  groups. 

Federal  control  terminated  with  the  month  of  February, 
1920.  In  the  succeeding  six  months  a  definite  income  was 
guaranteed  to  most  rail  carriers  bv  the  transportation  act, 
1920.  The  net  railway  operating  income  for  1921  of  Class  I 
carriers,  including  lartre  switching  and  terminal  companies, 
yielded  returns  of  3.30  per  cent  in  the  Eastern  group,  2.60 
per  cent  in  the  Southern  group,  3.50  per  cent  in  the  Western 
and  Mountain-Pacific  groups  and  3.31  per  cent  for  the  United 
States  as  a  whole,  on  the  valuation  for  all  roads  taken  by  us 
in  Increased  Ratps.  1920.  surra,  for  the  purposes  of  that  pro- 
ceeding, adiusted  bv  the  carriers  to  cover  Class  I  roads  onlv, 
together  with  additions  and  bettevments  on  C1^ ss  I  roads, 
ari^p-regatirip-  JKGOS  000.000  for  the  \^e?\r  end^d  December  31. 
1920.  The  followinp-  tables  reflect  fo^'  Clflss  I  carriers,  includ- 
ing switching  and  terminal  companies,  the  trend  of  operating 
revenues,  expenses,  and  incomes  by  calendar  years  1916-1921, 
and  of  net  railwnv  operating  income  since  September  1.  1920, 
by  months,  the  rate  of  return  being  adjusted  to  an  annual 
basis  according-  to  seasonal  variations: 
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Calendar 
Year 

Freight 
Revenue 

Passenger 
Revenue 

Mail 
Revenue 

Express 
Revenue 

All  other 

Operating 

Revenues 

1916      

1917 

$2,574,740,215 
2.834.119,707 
3,458,190,626 
3,556,918,712 

$     707.757,469 
827,216,574 
1,032,671,429 
1,180,010,266 
1.287,423,443 
1,153,752,002 

$  61,227,765 
58,793,643 
53,563,162 
57,456,159 
150,816,975 
95,810,375 

?  90,311.885 
106.924,818 
126.231.839 
127.708.607 
143,858.272 
104.633,598 

$191,215,037 
223.408.837 

1918 

255,936  901 

1919      

261,970,477 

1920      

1921      

4,323,650,077 
3,918,699,970 

319.668,478 
290,336,270 

Calendar  Ifear 

Total  Operating 
Revenues 

Railway  Operating 
Expenses 

Net  Railway 
operating  intume 

Operating 
Ratio 

freight 
revenue 

P3r 
freight- 
train 
mile* 

Passenger 
revenue 

per 

passenger- 

tr  in 

mile* 

1916     

$3,625,252,371 
4,050,463,579 
4,926,593,957 
5,184,064.221 
6.225.417.245 
5.563.232.215 

$2,376,372,042 
2,858,212,210 
4,017,209.501 
4,419,441,949 
5,830,326.686 
4.597.479,241 

$1,051,543,860 
974,778,937 
693,111,170 
516,290,090 
58.151.863 
614.810.531 

65.55% 
70.57% 
81.54% 
85.25% 
93.65% 
82.64% 

$4.00 
4.31 
5.39 
6.20 
6.80 
7.38 

$1.21 
1.42 

1917       

1918     

1.92 

1919     

2.16 

1920     ...  . 

2.31 

1921     .. 

2.12 

*Not   including   switching  and   terminal   companies. 
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The  decrease  in  net  railway  operating  income  shown 
between  October,  1920,  and  July,  1921,  was  due  to  decline  in 
traffic.  The  marked  increase  in  that  income  during  the  last 
six  months  of  1921  was  due  to  increased  traffic  and  lowered 
operating  costs.  Deficits  were  experienced  in  January  and 
February,  1921,  in  the  Eastern  group  and  in  January,  1921. 
in  the  Western  district.  In  the  Southern  group  the  rate  of 
return  in  those  months  was  less  than  1  per  cent,  although  the 
tonnage  handled  in  January  was  high  as  compared  with  the 
remainder  of  the  year,  bearing  in  mind  ordinary  seasonal 
variations.  Ordinarily,  except  in  the  Southern  group,  traffic 
begins  to  increase  in  the  spring  months  and  reaches  its  peak 
in  the  harvest  months,  August  to  October.  In  the  south 
traffic  during  the  summer  months  is  light  and  the  heavy 
months  are  October,  November,  and  December.  The  prin- 
cipal reductions  in  costs  accomplished  during  1921  were 
brought  about  by  reductions  in  force,  wage  reductions  ordered 
by  the  Railroad  Labor  Board  effective  July  1,  and  gradually 
receding  prices  of  materials  and  supplies.  As  the  combined 
result  of  the  higher  level  of  rates,  fares,  and  charges  and  of 
these  reductions  in  operating  costs,  the  net  railway  operating 
income  of  the  carriers  as  a  whole  for  1921  was  substantially 
greater  than  that  for  1920,  although  the  tons-mileage  in  1921 
was  less  than  in  any  year  since  1915  and  approximately  25 
per  cent  below  that  of  1920. 

The  carriers  state  that  they  have  applications  pending 
before  the  Railroad  Labor  Board,  seeking  reductions  in  wages 
of  their  employes ;  and  signify  that  if  these  applications  are 
acted  upon  favorably  corresponding  reductions  will  be  made 
in  freight  rates,  taking  credit  for  reductions  previously  made. 
They  urge  that  if,  in  our  judgment,  the  present  high  level  of 
rates  is  made  necessary  by  wage  scales  higher  than  those  of 
comparable  labor  in  other  industries,  we  should  make  that 
fact  known  to  the  public.  Railway  labor  organizations  con- 
tend that  there  is  no  necessary  relationship  between  trans- 
portation chare'es  and  wages  of  employees.  They  challenge 
the  position  taken  by  carriers  and  some  shippers  that  reduc- 
tions in  transportation  charges  can  not  be  made  without  con- 
temporaneous wage  reductions. 

In  the  calendar  year  1916  the  compensation  to  employees 
of  Class  I  carriers  was  $1,468,576,394.  Although  the  revenue 
ton-mileag-e  and  the  number  of  employees  was  considerably 
less  in  1921  than  in  1916,  the  pay  roll  in  1921  was  $2,800,- 
896,614,  an  increase  of  $1,332,320,220,  or  nearly  91  per  cent. 
This  increase  constitutes  more  than  20  per  cent  of  the  operat- 
ing revenues  of  1921  and  equals  more  than  one-third  of  the 
operating  revenues  of  1916.  Reductions  in  wages  have  been 
made  since  June  30,  1921.  Based  on  wage  rates  and  working 
conditions  prevailing  at  the  close  of  1921,  the  per  cent  of 
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increase  in  pay  roll,  1921  over  1916,  making  no  allowance  for 
the  small  traffic  in  1921,  would  be  77.7  per  cent.  The  present 
wages  are  still  for  above  the  pre-war  level.  The  exact  per- 
centage depends,  among  other  things,  on  whether  the  com- 
putation is  made  on  an  hourly  or  a  monthly  basis,  the  rate 
per  hour  having  increased  relatively  much  more  than  monthly 
earnings  on  account  of  the  reduction  in  hours  per  employee. 
The  hourly  basis  is  the  more  significant  in  effect  on  operat- 
ing costs,  although  the  monthly  basis  is  of  more  importance 
to  employees.  It  is  not  our  function  to  deal  with  wage  scales, 
and  we  express  no  opinion  as  to  what  the  rates  of  pay  should 
be.  But  we  must  recognize  the  connection  between  necessary 
revenues  and  present  relatively  high  operating  expenses. 

Efficiency  and  Economy  in  Operation. 

The  statute  provides  that  in  exercise  of  our  power  to 
prescribe  just  and  reasonable  rates  we  shall  establish  rates 
such  that  carriers,  collectively,  shall  earn  a  fair  return  under 
honest,  efficient,  and  economical  management.  One  of  the 
matters  for  consideration  in  this  proceeding  is  the  extent  to 
which  net  income  can  be  increased  by  enhanced  economy  and 
efficiency  in  operation.  The  record  indicates  that  the  rail- 
roads, individually  and  collectively,  through  their  associations, 
have  been  and  are  devoting  their  attention  to  this  matter. 
Substantial  progress  has  been  made  in  standardizing  the 
various  parts  of  equipment,  thus  increasing  their  interchange- 
ability  and  promoting  economy  in  equipment  repairs.  Com- 
mittees of  these  associations  are  engaged  upon  plans  to  lower 
the  unit  cost  of  car  repairs,  fuel,  and  other  items,  and  to 
reduce  loss  and  damage.  The  evidence  indicates  realization  of 
certain  savings  and  improvements  in  operation.  We  are  in- 
vestigating methods  of  increasing  economy  and  efficiency  of 
operation. 

During  the  war  various  governmental  agencies,  in  co- 
operation with  shippers,  brought  about  material  increases  in 
car  loading.  The  carriers  direct  our  attention  to  the  fact 
that  the  loading  per  car  during  the  12  months  ended  Sep- 
tember 30,  1921,  was  28.5  tons,  which  is  substantially  the 
same  as  that  during  the  war  years.  Since  February,  1921, 
for  various  causes,  some  of  which  are  temporary  in  character 
and  bevond  carriers'  control,  the  average  car  loading  has 
declined. 

The  percentage  of  empty-car  mileage  to  loaded-car  mile- 
age was  greater  during  the  12  months  ended  September  30, 
1921,  than  during  any  corresponding  period  within  the  past 
nine  years.  The  carriers'  existing  car-service  rules  are  based 
upon  ownership  and  control  by  each  carrier  of  its  cars.  The 
increase  in  the  movement  of  empty  cars  resulted  from  the 
carriers'   practice,   then,  and   now,   of  returning  cars   empty 
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to  the  owning  carrier  when  loads  are  not  available.  The 
business  depression  which  then  prevailed  prevented  the  usual 
number  of  loaded  movements,  and  thus  brought  about  the 
increase  in  empty-car  mileage. 

Representatives  of  owners  of  railroad  securities  appeared 
and  urged  adoption  of  a  plan  which  contemplates  coordination 
and  unification  of  operations  of  carriers,  more  particularly 
with  respect  to  the  purchase,  repair,  distribution,  and  control 
of  freight  cars.  The  proponents  estimate  that  this  plan 
would  result  in  large  economies.  Respondent  carriers  intro- 
duced little  testimony  with  respect  to  this  plan  and  gave  no 
indication  of  intent  to  adopt  any  similar  plan.  It  is  evident 
that  the  full  economies  predicted  would  not  be  immediate, 
that  there  would  be  difficulties  in  attainment,  and  that  heavy 
expenditures  of  capital  would  be  required.  Manifestly,  one 
of  the  greatest  problems  confronting  the  carriers  to-day  is  to 
provide  efficient  service  at  a  reasonable  cost.  If  the  purpose 
of  section  15a  to  afford  carriers  a  reasonable  return  is  to  be 
attained,  earnest  efforts  toward  reduction  of  operating  ex- 
penses in  all  possible  ways  consistent  with  good  service  must 
be  continued.  The  far-reaching  importance  of  such  proposals 
calls  for  a  more  intensive  study  by  carriers  and  the  proponents 
than  appears  to  have  been  made. 

Consideration  is  being  given  by  the  carriers  to  co-opera- 
tion in  the  use  of  facilities.  The  joint  use  of  facilities  estab- 
lished during  Federal  control  has  been  continued  in  many 
instances,  and  some  progress  is  being  made  in  the  direction 
of  further  co-operation.  The  record  does  not  disclose  any 
general  lack  of  efficiency. 

Maintenance„ 

The  significance  of  the  return  of  3.31  per  cent  given 
above  for  Class  I  railroads  during  1921  depends  to  a  consid- 
erable extent  on  whether  the  maintenance  charges  for  that 
year  represented  adequate  upkeep.  Certain  executives  testi- 
fied that  the  net  railway  operating  income  which  resulted 
from  the  operations  of  1921  was  obtained  only  by  forced 
economies  which  are  neither  in  the  public  interest  nor  sus- 
ceptible of  indefinite  continuance;  that  these  economies  took 
the  form  of  inadequate  maintenance;  that  the  hours  of  labor 
consumed  and  the  quantities  of  material  applied  in  main- 
tenance of  way  and  structures  on  certain  lines  was  less  in 
1921  than  during  the  average  of  years  in  the  test  period; 
and  that  in  general  no  more  was  done  than  was  necessary  to 
keep  the  lines  in  a  condition  safe  for  operation. 

The  carriers  generally  seem  to  have  taken  the  fact  of 
undermaintenance  during  1921  for  granted  rather  than  to 
have  undertaken  to  prove  it.  Individual  carriers  have  proved 
its  existence  in  their  own  properties.     Maintenance  charges 
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of  Class  I  roads  aggregated  $2,017,700,867  in  1921,  more 
than  in  any  preceding  year  except  1920,  when  the  total  was 
$2,623,985,448.  The  decrease  of  1921  under  1920  was  $606,- 
284,581,  or  23.1  per  cent.  The  volume  of  traffic  in  1921,  as 
measured  by  ton-miles,  was  about  25  per  cent  less  than  in 
1920.  Unusual  features  in  the  operations  of  1920  make 
that  year  unreliable  as  a  measure  of  what  the  annual  out- 
lay for  maintenance  should  be.  It  was  a  period  of  peak 
prices,  when  the  greatest  ton-mileage  and  passenger-mileage 
in  the  history  of  the  railroads  moved  under  most  adverse 
conditions.  Moreover,  labor  and  material  costs  were  lower 
in  1921  than  in  1920.  In  relation  to  total  operating  expenses, 
maintenance  charges  in  1921  were  almost  the  same  as  in 
1920,  the  percentages  being  43.6  and  44.1,  respectively. 

The  record  does  not  disclose  whether  the  actual  quan- 
tities of  material  applied  were  as  great  in  1921  as  in  prev- 
ious years.  It  does  not  appear  that,  taking  the  country  as 
a  whole,  such  applications  in  1921  compare  unfavorably  with 
those  of  1920,  or  of  the  test  period.  Returns  from  carriers 
representing  more  than  half  of  the  tie  and  rail  applications 
for  1920,  indicate  that  their  1921  applications  are  within  1 
per  cent  of  those  of  1920,  the  East  and  South  being  greater 
than  in  1920,  and  the  West  being  less.  Maintenance  expenses 
are  made  necessary  by  two  factors,  the  action  of  the  ele- 
ments and  the  movement  of  traffic.  In  a  year  in  which  the 
movement  of  traffic  is  light,  somewhat  less  maintenance  is 
required  than  in  years  of  heavy  traffic,  although  it  would 
be  in  the  public  interest  if  surplus  from  prosperous  years 
were  expended  on  maintenance  in  years  of  light  traffic. 

Statistics  are  available  regarding  the  condition  of  loco- 
motive equipment.  They  indicate  that  in  the  aggregate  loco- 
motives were  in  substantially  the  same  condition  at  the  end 
of  the  year  as  at  its  beginning.  The  percentages  of  unserv- 
iceable locomotives  as  reported  to  us  do  not  agree  exactly  with 
those  reported  to  the  American  Railway  Association,  on  ac- 
count of  differences  in  method,  but  they  are  not  far  apart. 
According  to  the  reports  to  us,  24.5  per  cent  of  the  locomotives 
were  held  for  repairs  more  than  24  hours  in  January,  1921, 
PS  against  23.5  per  cent  in  January,  1922.  The  correspond- 
ing figures  from  the  reports  of  the  American  Railway  Asso- 
ciation are  18.2  for  January,  1921,  and  19.8  for  January, 
1922.  The  view  that  locomotives  needed  to  handle  the  traf- 
fic of  1921  were  well  maintained  is  not  inconsistent  with 
what  appears  to  be  the  fact,  that  a  not  inconsiderable 
amount  of  deferred  maintenance  in  locomotives  exists  which 
should  be  made  up  in  anticipation  of  a  greater  volume  of 
traffic. 
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The  statistics  of  the  number  of  bad-order  cars  are  less 
satisfactory.  On  their  face  they  indicate  that  deterioration 
of  freight  cars  proceeded  at  an  alarming  rate  during  1921. 
According  to  reports  of  carriers  to  us,  the  percentage  of 
freight  cars  unserviceable  was  8.8  in  January,  1921,  and  13.6 
in  January,  1922,  but  at  the  same  time  there  was  an  increase 
in  the  percentage  of  home  cars  on  home  roads  from  51.7  to 
71.2.  It  is  admitted  by  carriers  that  the  reported  percen- 
tages of  bad-order  cars  are  not  comparable  because  of  the 
different  methods  or  standards  employed  by  carriers  report- 
ing foreign  cars  on  their  lines  and  cars  on  home  lines.  The 
figures  by  months  from  January  1,  1920,  to  January  1,  1922, 
follow : 


Freight 

cars  un- 

servicealle 


Home  Cars 

on  home 

lines 


Freight 
cars  un- 
serviceable 


Home  Cars 

on  home 

lines 


1920 


January    .. 
February 
March      .... 

April    

May      

.Tune     

July      

August    

September 
October     ... 
November 
December 


6.5% 

6.57c 
6.9% 
6.5% 
6.6% 
7.1% 
7.2% 
7.2% 
7.2% 
7.2% 
7.5% 
7.9% 


21.7% 
21.5% 
22.3% 
24.3% 
24.7% 
24.5% 
25.0% 
25.8% 
27.7% 
29.3% 
31.8% 
39.2% 


1921 
January 
February 

March      

April    

May      


8.8% 

9.8% 

10.8% 

12.3% 

13.6% 

June     I     14.5% 

July      15.4% 

August    15.4% 

September     15.5% 

October     |     14.8% 

November ..]     13.8% 

December    |     13.0% 


1922 


Jnnuary 


13.6% 


51.7% 
61.3% 
66.0% 
68.8% 
69.5% 
69.8% 
70.1% 
68.1% 
66.5% 
62.1% 
62.0% 
69.17o 


71.2% 


There  is  obviously  a  relationship  between  the  number  of  cars 
reported  as  unserviceable  and  the  number  reported  as  on 
home  roads.  Under  the  policy  adopted  by  the  director  general, 
home  routing  of  empty  cars  was  not  adhered  to.  As  traffic 
dechned  late  in  1920  and  early  in  1921  the  cars  not  needed 
were  returned  as  rapidly  as  possible  to  their  owners.  Non- 
owning  lines  made  only  running  repairs  and  kept  cars  mov- 
ing under  load,  with  the  result  that  they  were  not  included 
in  bad-order  reports,  and  when  the  cars  were  returned  to 
home  lines  the  extent  of  the  bad-order  situation  was  re- 
ported. It  is  true  that  between  certain  months  in  1921  there 
was  an  increase  in  bad-order  cars  along  with  a  decline  in 
percentage  of  cars  on  home  lines,  but  the  figures  as  a  whole 
do  not  show  that  the  cars  used  in  handling  the  traffic  of 
1921  were  not  fairly  maintained.  It  is  not  necessary  for  us 
to  determine  in  this  connection  to  what  extent  deferred  main- 
tenance inherited  from  1920  and  prior  years  exists. 
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When  we  consider  the  conditions  which  prevailed  during 
1921,  the  carriers'  contention  that  current  maintenance  was 
deferred  nvdy  have  basis,  but  they  have  not  supported  their 
contention  with  such  facts  of  record  as  would  warrant  us  in 
making  a  definite  finding  of  the  extent  to  which  it  was  de- 
ferred. Carriers  could  not  and  did  not  escape  the  compel- 
ling influences  which  affected  other  forms  of  industry  dur- 
ing that  lean  year.  The  number  of  their  employees  was  re- 
duced by  a  fifth,  sometimes  more ;  outgo  was  pared  and  up- 
keep skimped  where  possible;  the  "bad-order"  figures  cover 
an  increasing  number  of  cars  requiring  heavy  repairs,  as  well 
as  the  obsolete  and  absolescent,  which  were  not  being  replaced 
to  the  requisite  extent;  and,  in  brief,  we  are  left  with  the 
abiding,  if  composite,  impression  that,  on  the  whole,  the 
railway  plant  of  the  country  was  not  at  the  end  of  1921,  and 
is  not  now,  in  as  good  condition  as  it  should  be,  and  is  far 
from  ready  to  meet  the  demands  which  will  come  with  re- 
sumption of  general  business  activity.  There  are,  of  course, 
some  notable  exceptions. 

We  are  of  the  opinion  that  if  the  return  of  3.31  per  cent 
for  Class  I  roads  for  the  year  1921  were  corrected,  such  cor- 
rected return  would  not  vary  so  materially  from  3.31  per 
cent  as  to  make  unsafe  or  unreliable  the  adoption  of  that  fig- 
ure as  approximating  the  result  of  actual  operation  in  1921. 

Constructive  Year. 

Rapidly  changing  conditions  since  August,  1920,  make 
the  actual  results  of  operation  and  the  percentage  earned  of 
little  value  as  a  guide  for  the  future,  unless  viewed  in  the 
light  of  present  and  prospective  conditions.  The  carriers  in 
response  to  our  request  introduced  statements  indicating 
what  the  results  of  the  operations  of  Class  I  roads  would 
be  for  a  constructive  year,  based  upon  the  traffic  of  1921, 
under  rates  and  costs  prevailing  in  February,  1922.  The 
statements  reflect  net  railway  operating  income  of  $443,609,- 
800,  or  a  yield  of  5.06  per  cent  on  a  valuation  of  $8,775,000,- 
000  for  the  eastern  group :  $95,350,869,  or  a  yield  of  4.25  per 
cent  on  a  valuation  of  $2,243,499,045  for  the  southern  group : 
$368,732,961.  or  a  vield  of  4.49  per  cent  .on  a  valuation  of 
$8,206,000,000  for  the  western  district;  and  $907,693,630,  or 
a  yield  of  4.72  per  cent  upon  a  total  of  $19,224,499,045  for 
Class  I  carriers  in  the  United  States  as  a  whole.  The  valu- 
ation used  is  that  taken  by  us  in  Increased  Rates,  1920,  su- 
pra, for  all  raidroads,  as  adjusted  by  them  in  their  esti- 
mates to  cover  Class  I  roads,  with  additions  and  better- 
ments of  $330,000,000  to  September  30,  1921,  for  the  east- 
ern group;  $116,449,045  to  the  same  date  for  the  southern 
group;  and  $332,000,000  to  December  31,  1920,  for  the  west- 
ern district,  a  total  of  $778,449,045. 
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During  1915  and  1916  net  railway  operating  income  of 
Class  I  roads  constituted  the  following  percentage  propor- 
tions of  that  for  all  "carriers,"  as  defined  in  section  15a  (1), 
hereinafter  referred  to  as  all  carriers:  Eastern  group,  98.39; 
southern  group,  97.68;  western  district,  98.36.  Upon  the 
basis  of  these  percentages  for  Class  I  carriers,  the  net  rail- 
way operating  income  of  all  carriers  for  the  constructive 
year,  with  certain  guaranty  period  adjustments  eliminated, 
would  be  $448,776,952  for  the  eastern  group,  $92,328,072  for 
the  southern  group,  $382,678,316  for  the  western  district, 
and  $923,783,340  for  the  United  States.  Predicated  upon 
these  figures,  the  percentage  rates  of  return  for  the 
constructive  year  would  be  5.23  in  the  eastern  group, 
4.16  in  the  southern  group,  4.72  in  the  western  district, 
and  4.89  in  the  United  States  as  a  whole,  on  the  valuation 
taken  by  us  in  Increased  Rates,  1920,  supra,  modified  by  the 
transfer  from  the  eastern  to  the  southern  group  of  $220,000,- 
000  representing  the  Illinois  Central  north  of  Cairo.  With 
due  allowance  made  for  the  net  changes  in  the  carriers' 
properties  in  1920,  the  rate  of  return  for  the  carriers  as  a 
whole  would  approximate  4.7  per  cent. 

The  results  of  the  constructive  year  for  Class  I  carriers 
as  determined  by  them  were  obtained  by  adjusting  the  1921 
figures  for  freight  revenue,  operating  expenses,  and  railway 
tax  accruals  in  accordance  with  certain  estimates  determined 
separately  for  the  eastern  group,  the  southern  group,  and 
the  western  district.  The  effect  of  these  adjustments  for 
Class  I  carriers  upon  the  actual  results  of  operation  in  1921 
is  set  out  hereunder: 


Eastern    group 

Southern    group 

Item 

Additions 
to  income 

Deductions 

from 

income 

Additions 
to  income 

Deductions 

from 

income 

Freight     revenue: 
Rate    changes    [  $ 

$53,000,000 

$ 

$15,200,000 

Guaranty-Deriod    adjustment     1   

299.882 

21.990.000 

3,457,000 

7.7O,S,0Ofi 

230,000 

26.267,000 

5,188,479 

Operating  expenses: 
Labor — 
Wage     changes     

1 

78.436.068 
13.448.343 

45.020.243 

Changes   In   rules   and   working  con- 
ditions      

Fuel- 
Coal      

Oil 

Material    and     suiDplies     

95.416.626 

18.276.284 



Miscellaneous     

Guaranty-period    adjustments     

5  515  496 

Railway    tax    accruals    

25,000.000 

6  069  000 

Net     additions     to     income 

$172,597,564 

$38  355  865 
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[tern 


Western    district 


Additions 
*.o  iiiconie 


Deductions 

from 

income 


United     States 


Additions 
to  income 


Deductions 

from 

income 


Freight     revenue: 

Hate    clianges    

Guaranty-period    adjustments    

Operating  expenses: 
Labor — 

Wage    changes    

Changes   in    rule   and    working  con 

ditions     

Fuel- 
Coal      

Oil     

Material    and     supplies    

Miscellaneous     

Guaranty-period    adjustment     

Railway   tax  accruals   

Net   additions   to   income 


2.375,806 


$76,500,000 


64.237,S72 

10,275,51li 

17,750.0001 
21.875,000 
63.200.000     1   184,883,6261 


2.675,688 

164,663,940 

27,180,8541 

70,478,2431. 
22,105,000!. 


$144,700,000 


8.767,986 


32, 232, 749 

4,358,1831  1       9,873,679 

25,694,3221   1     56,763.322 

-I- 


$  81.929,6701   $292,883,099 


The  estimates  upon  which  the  constructive  year  is  based 
were  criticized.  The  carriers  estimated  what  the  reductions 
in  freight  revenue  would  have  been  if  rate  changes  made 
since  January  1,  1921,  had  been  in  force  during  all  of  that 
year.  Thus  estimated,  the  reductions  constitute  the  follow- 
ing proportions  of  the  freight  revenue  for  1921 :  Eastern 
group,  2.8  per  cent;  southern  group,  3.1  per  cent;  western 
district,  4.9  per  cent.  In  the  southern  group  carriers  ob- 
tained the  data  by  telegraph.  In  the  eastern  group  and  west- 
ern district  the  amounts  were  based  upon  estimates  of  traf- 
fic witnesses.  In  some  respects  the  data  submitted  by  car- 
riers in  response  to  our  request  do  not  accord  with  these 
estimates.  Witnesses  for  the  carriers  in  the  southern  group 
stated  that  recent  rate  changes  there  were  more  in  the  na- 
ture of  general  adjustments,  involving  both  increases  and 
decreases  than  general  reductions,  such  as  those  effected  in 
the  East  and  West.  In  view  of  these  facts  representatives 
of  southern  shippers  contend  that  the  estimate  in  that  group 
is  overstated.  Quite  apart  from  the  infirmities  which  at- 
tach to  a  constructive  year,  the  circumstances  under  which 
the  estimates  were  made  by  the  carriers  impair  their  proba- 
tive value. 

The  estimated  reductions  in  labor  costs  are  intended  to 
cover  decreases  in  rates  of  pay  made  by  the  Railroad  Labor 
Board  on  July  1.  1921,  and  changes  in  rules  and  working 
conditions  ordered  by  that  body  to  become  effective  on  Jan- 
uary 1,  1922,  and  subsequently.  The  carriers  in  the  eastern 
group  determined  the  percentages  of  reduction  by  compar- 
ing the  actual  pay  rolls  for  the  first  two  weeks  of  January, 
1922,  with  the  same  pay  rolls  increased  to  the  basis  in  force 
prior  to  July  1,  1921.  This  study  developed  decreases  of  11,2 


BOARD    OF    RAILROAD    COMMISSIONERS  213 

per  cent  due  to  wage  reductions  and  1.1  per  cent  due  to 
changes  in  rules  and  working  conditions.  In  preparing  the 
constructive  year  the  eastern  carriers  reduced  the  pay  for 
labor  in  the  first  half  of  1921  by  11.2  per  cent  for  wage 
changes  and  in  the  whole  of  1921  by  1  per  cent  for  changes 
in  rules  and  working  conditions.  The  southern  and  western 
carriers  used  11.5  per  cent  for  wage  reductions  and  1  per  cent 
for  changes  in  rules  and  working  conditions,  applied  in  the 
same  manner. 

The  total  adjustment  on  account  of  changes  in  rules  and 
working  conditions  aggregated  $27,180,854,  of  which  $13,- 
448,343  covered  the  eastern  group;  $3,457,000  the  southern 
group;  and  $10,275,511  the  western  district.  Certain  shippers 
assert  that  these  figures  are  understated  but  do  not  show 
the  extent  of  the  discrepancy.  It  was  developed  that  the 
carriers'  estimates  do  not  cover  changes  ordered  by  the 
Railroad  Labor  Board  since  January  1,  1922,  including  those 
affecting  stationary  engineers  and  telegraphers. 

The  bases  of  estimated  reductions  in  fuel  costs  vary  in 
the  three  groups.  In  the  eastern  group  the  saving  in  coal  cost 
is  based  upon  the  application  to  the  total  consumption  of 
63,408,793  tons  in  1921  of  the  difference  between  the  aver- 
age price  of  $4.17  per  ton,  including  freight  and  handling 
costs,  at  which  coal  was  charged  out  during  1921,  and  $3.46 
per  ton,  the  estimated  charge-out  price  for  January,  1922, 
including  freight  and  handling  costs.  In  the  southern  group 
it  is  based  upon  the  application  to  the  total  consumption  of 
18,800,000  tons  in  1921  of  the  difference  between  the  aver- 
age price  of  $3.95  per  ton,  including  freight  and  handling 
costs,  at  which  coal  was  charged  out  during  1921,  and  $3.54 
per  ton,  the  estimated  charge-out  price  for  December,  1921, 
including  freight  and  handling  costs.  In  the  western  dis- 
trict it  is  based  upon  the  application  to  the  consumption  of 
45,000,000  tons  in  1921  of  the  difference  between  $4.08  per 
ton,  the  average  purchase  price  for  1921,  including  cost  of 
freight  but  not  of  handling,  and  $3.73  per  ton,  the  average 
purchase  price  in  October,  1921,  computed  in  like  manner. 

Shippers  directed  our  attention  to  the  low  prices  of  spot 
coal  prevailing  at  the  time  of  the  hearing.  They  urged  that 
on  April  1,  1922,  when  existing  coal  contracts  would  expire, 
carriers  would  be  in  position  to  negotiate  purchases  at  greatly 
reduced  prices,  and  contended  that  the  carriers'  estimates 
were  too  high  to  be  used  by  us  in  forecasting  future  operat- 
ing expenses.  The  average  mine  price  of  bituminous  coal*  re- 
ceived by  532  operating  companies  declined  from  $3.52  per 
ton  in  January,  1921,  to  $2.73  per  ton  in  October  of  the  same 
year.     The  average  spot  mine  price  of  bituminous  coal,   as 
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reported  by  Coal  Age,  fell  vsteadily  during  January  and  Feb- 
ruary, 1922.  For  the  week  ended  January  2  it  was  $2.32 
and  for  the  week  ended  February  27,  $2.18. 

In  recent  months  many  railroads  have  stored  large 
quantities  of  coal  bought  at  spot  prices  ranging  from  $1.75 
to  $2.10  per  ton.  Their  charge-out  prices  for  future  months 
will  be  lowered  by  the  effect  of  recent  purchases  at  spot 
prices.  A  witness  for  the  national  association  of  coal  oper- 
ators testified  that  under  prices  prevailing  during  the  period 
April  1  to  October  1,  1921,  the  bituminous-coal  industry  gen- 
erally operated  at  a  loss ;  and,  while  confident  that  lower 
mine  wages  would  be  established  during  the  ensuing  coal 
year,  said  that  the  coal  industry  would  not  agree  to  make 
railroad  coal  contracts  at  spot  prices  then  prevailing  or  upon 
the  basis  of  anticipated  reduction  in  mine  labor  costs. 

During  October,  1921,  the  eastern  carriers  paid  an  aver- 
age of  $2.75  per  ton  for  coal  at  the  mine.  Their  estimate 
for  the  constructive  year  is  15  cents  less  per  ton.  The  esti- 
mate of  the  southern  carriers  for  the  constructive  year  is 
$3.54  per  ton,  which  includes  freight  and  handling  charges. 
This  is  8  cents  per  ton  in  excess  of  the  estimate  of  the  east- 
ern carriers,  although  statistics  submitted  by  the  carriers 
indicate  that  usually  mine  prices  of  coal  are  lower  in  the 
South  than  in  the  East.  This  difference  is  occasioned  in 
part  by  the  fact  that  the  estimates  of  the  southern  carriers 
are  based  upon  December,  1921,  prices,  and  those  of  the 
eastern  carriers  upon  January,  1922,  prices.  The  estimate 
of  the  southern  carriers  is  only  4  cents  per  ton  less  than  the 
charge-out  price  for  October,  1921,  which  undoubtedly  in- 
cluded coal  purchased  at  higher  prices  than  those  prevail- 
ing in  that  month.  The  cost  of  coal  to  the  southern  carriers 
in  October,  1921,  including  freight  charges,  was  $3.36  per 
ton,  and  the  average  handling  cost  during  1  he  12  months 
ended  September  30,  1921,  was  15  cents  per  ton,  which  is  now 
lower  owing  to  wage  reductions  already  made.  On  the  basis 
of  prices  paid  in  October,  1921,  the  charge-out  price  per  ton 
would  be  about  $3.49,  as  compared  with  the  estimate  of 
$3.54  used  in  the  constructive  year.  The  estimate  of  the 
eastern  group,  if  not  low,  undoubtedly  is  conservative.  Meas- 
ured by  that  estimate,  the  prices  used  by  the  southern  and 
western  lines  appear  high.  The  estimates  of  the  carriers,  ex- 
cluding freight  and  handling  charges,  are  higher  than  the 
average  spot  coal  price  of  $2.18  in  the  week  ended  February 
27,  JL922,  by  the  following  amounts.  Eastern  group,  42  cents; 
southern  group,  63  cents;  western  district,  $1.22. 

The  eastern  carriers  consumed  22,438,371  gallons  of  fuel 
oil  during  the  12  months  ended  September  30,  1921.  Their 
average  charge-out  price   during  this   period   was   7.2  cents 
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per  gallon.  These  carriers  did  not  estimate  what  saving 
would  have  been  effected  at  prices  of  oil  prevailing  at  the 
time  of  the  hearing.  The  estimates  of  the  southern  group 
and  western  district  are  3.54  cents  and  3.25  cents  per  gal- 
lon, respectively.  The  estimate  of  the  southern  carriers  is 
but  0.6  mill  lower  than  the  average  purchase  price  per  gal- 
lon for  October,  1921 ;  and  it  is  0.4  mill  in  excess  of  the  aver- 
age charge-out  price  per  gallon  for  1920.  The  estimate  of 
the  western  carriers  is  1.5  mills  higher  per  gallon  than  the 
purchase  price  of  fuel  oil  for  the  western  district  for  Octo- 
ber, 1921.  The  charge-out  price  in  October,  1921,  was  3.3 
cents  per  gallon,  which  is  but  0.5  mill  more  per  gallon  than 
the  estimated  price.  There  is  evidence  which  tends  to  show 
that,  on  the  average,  delivered  prices  of  oil  were,  at  the 
time  of  the  hearing,  considerably  below  the  estimates  of  car- 
riers in  the  southern  group  and  western  district. 

Coal,  next  to  labor,  is  the  largest  single  item  of  expense 
to  the  railroads.  If,  as  seems  fairly  inferable  from  the  rec- 
ord, the  average  mine  price  per  ton  for  railroad  coal  during 
the  constructive  year  be  taken  at  not  to  exceed  $2.50  for 
the  eastern  group,  $2.40  for  the  southern  group,  and  $2.75 
for  the  western  district,  the  coal  bill  of  the  railroads  as  re- 
cast by  them  in  the  constructive  year  would  be  reduced  by 
approximately  $6,340,000  in  the  eastern  group,  $7,300,000 
in  the  southern  group,  and  $29,250,000  in  the  western  dis- 
trict. If  the  fuel-oil  price  should  not  exceed  2.75  cents  per 
gallon,  further  reduction  of  $145,000  in  the  eastern  group, 
$350,000  in  the  southern  group,  and  $8,750,000  in  the  western 
district  would  be  possible. 

The  decrease  of  20  per  cent  estimated  by  the  carriers  in 
prices  of  material  and  supplies  is  based  upon  the  decline  in 
charge-out  index  prices  of  the  Baltimore  &  Ohio,  New  York 
Central,  and  Pennsylvania  Railroads.  On  January  1,  1921, 
this  index  price  was  208  per  cent  of  the  average  index  price 
of  the  same  roads  for  the  test  period.  On  July  1,  1921,  it 
was  158,  on  October  1,  1921,  160,  and  on  November  1, 
1921,  149  .The  average  index  for  the  period  July  1  to  December 
1,  1921,  was  determined  to  be  156  on  the  basis  of  a  com- 
posite average  of  the  index  figures  of  July  1,  October  1,  and  No- 
vember 1.  By  averaging  208,  the  index  at  the  beginning 
of  the  year,  and  156,  the  average  index  for  the  last  six 
months,  the  carriers  fixed  the  index  for  1921  at  182  as  com- 
pared with  100  during  the  test  period.  They  estimated  the 
index  for  January  1,  1922,  to  be  149,  which  was  the  index 
of  November  1,  1921 ;  they  estimated  the  index  on  February 
1,  1922,  to  be  137 ;  they  considered  that  the  average  of  these 
two  1922  index  figures,  or  143,  would  represent  the  fair  pre- 
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vailing:  price  index  of  material  and  supplies,  as  compared 
with  the  test  period.  This  figure  is  21.4  per  cent  under  182, 
the  average  index  determined  for  1921,  and  the  carriers  de- 
duce therefrom  that  the  average  prevailing  price  of  mate- 
rial and  supplies  was  20  per  cent  below  that  of  1921. 

Carriers  purchase  or  contract  for  material  and  supplies 
many  months  before  using  them.  Because  of  the  large  stocks 
of  materials  purchased  at  high  prices  and  carried  over  into 
1922,  the  effect  of  reduced  material  prices  will  not  be  re- 
flected fully  in  charge-out  prices  for  many  months.  The 
estimates  of  carriers  are  based  soleh'  upon  charge-out  prices, 
rather  than  purchase  prices.  While  the  index  of  137  for 
February,  1922,  if  accurate,  undoubtedly  exceeds  the  aver- 
age index  of  purchase  prices  prevailing  at  the  time  of  the 
hearing,  it  more  nearly  approximates  that  index  than  the 
composite  figure  used  by  the  carriers.  If  137  had  been  used 
in  the  calculations  of  the  carriers  for  the  constructive  year, 
the  reduction  in  the  price  of  material  and  supplies  would 
have  been  25  per  cent  instead  of  20  per  cent.  If  25  per  cent 
had  been  used  the  operating  expenses  of  the  carriers  would 
have  been  further  reduced  for  the  constructive  year  by  $23,- 
800,000  in  the  eastern  group,  $6,500,000  in  the  southern 
group,  and  $15,800,000  in  the  western  district,  a  total  of 
$46,100,000. 

Miscellaneous  charges  to  operating  expenses  were  de- 
creased in  accordance  with  the  composite  percentages  upon 
the  basis  of  which  labor,  fuel,  and  material  and  supplies  were 
reduced.  The  reductions  so  determined  w-ere  11.14  per  cent 
in  the  eastern  group,  10.99  per  cent  in  the  southern  group, 
and  10.1  per  cent  in  the  western  district.  This  estimate  is 
wholly  arbitrary  as  applied  to  different  items  which  would 
be  influenced  by  varying  factors.  Nevertheless  it  is  accepted 
as  the  best  which  the  carriers  were  able  to  submit  in  the 
limited  time  afforded. 

On  January  1,  1922,  the  Federal  income  tax  rate  applic- 
able to  all  corporations,  including  carriers,  was  increased  from 
10  to  12.5  per  cent.  In  computing  the  constructive  year  the 
carriers  have  deducted  the  follown'ng  amounts  to  cover  the 
increase  in  income  taxes  due  both  to  the  increase  in  Fed- 
eral tax  rate  and  the  increase  in  income:  Eastern  group, 
$25,000,000;  southern  group,  $6,069,000;  western  district, 
$25,694,332;  total,  $56,763,332.  These  estimates  are  in  ad- 
dition to  the  amount  of  income  taxes  actually  accrued  during 
1921  and  deducted  from  net  revenue  from  railway  opera- 
tions in  the  determination  of  $614,610,531,  the  actual  net 
railway  operating  income  for  that  year.  The  amount  of  this 
accrual  in  1921  is  not  before  us.  but  is  probably  in  excess 
of  $30,000,000.     The  amounts  of  Federal  taxes  accrued  by 
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all  Class  I  carriers  and  lessor  companies  in  recent  years  are 
as  follows:  1917,  $57,957,420;  1918,  $53,507,951;  1919,  $41,- 
742,113;  1920,  $50,542,597.  It  appears  from  a  comparison 
of  the  net  railway  operating  income  of  1918,  1919,  and  1920 
with  the  net  railway  operating  income  as  estimated  by  the 
carriers  for  the  constructive  year,  that  the  income  tax  ap- 
plicable to  the  latter  would  not  greatly  exceed  that  actually 
accrued  in  1918,  1919,  or  1920.  In  the  eastern  group  the  in- 
crease due  to  increase  in  tax  rate  was  obtained  by  applying 
2.5  per  cent  to  the  net  railway  operating  income  for  1921 
instead  of  to  the  net  taxable  income,  which  was  considerably 
less.  The  increase  due  to  increase  in  income  was  obtained  by 
applying  12.5  per  cent  to  the  aggregate  additional  income 
of  the  constructive  year.  If  this  calculation  had  been  made 
by  individual  carriers,  the  estimate  would  have  been  sub- 
stantially less. 

On  Janpary  1,  1922,  coincident  with  the  increase  in  the 
carriers'  income-tax  rate,  the  transportation  tax  of  8  per 
cent  on  freight  was  repealed.  Carriers  annually  pay  consid- 
erable sums  as  freight  charges  to  other  carriers  upon  their 
material  and  supplies,  and,  to  the  extent  that  transportation 
taxes  accrued  thereon,  carriers'  expenses  will  be  less  in  1922 
than  in  1921. 

Passing  from  the  constructive  year  to  the  prospects  for 
the  immediate  future,  the  carriers  estimate  that  the  revenue 
tonnage  for  1922  will  not  exceed  that  of  1921.  In  support 
of  this  position  they  assert  that  in  the  Middle  West  the 
winter  wheat  crop  of  1922  will  be  less  than  that  of  1921 ; 
that  there  is  prospect  of  a  considerable  decline  in  the  Cali- 
fornia citrus  crop  due  to  damage  by  frost:  and  that  in  the 
South  the  acreage  of  cotton  has  been  reduced  by  various 
factors.  We  are  not  ready  to  accept  February  crop  esti- 
mates as  accurate,  but,  even  if  their  forecasts  of  these  three 
crops  are  realized,  this  is  far  from  conclusive  that  the  ag- 
e-re p-nte  tonnage  of  agricultural  products  will  be  decreased. 
Yields  of  various  crops  vary  from  year  to  year.  Some  are 
good  and  others  are  poor,  and  large  yields  of  other  crops  may 
more  than  offset  any  deficiency  in  these  three.  Moreover, 
facts  of  record  indicate  that  in  the  South  cotton  growing  is 
being  supplanted  to  some  extent  by  diversified  farming. 

The  carriers  asserted  that  there  was  no  evidence  of  a 
revival  of  business  sufficient  to  warrant  a  prediction  of  in- 
creased traffic  in  the  near  future.  Since  the  second  week 
in  January  the  number  of  cars  of  revenue  freight  loaded 
had  been  steadily  increasing,  but  this  the  carriers  in  part 
discounted  on  the  ground  that  the  increased  car  loadings  were 
caused  largely  by  emergency  shipments  of  coal  designed  to 
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g-uard  against  the  contingency  of  a  strike  in  the  coal  fields  on 
April  1.  The  strike  has  occurred  and  still  continues;  and 
the  revenue  freight  loaded  has  somewhat  decreased. 
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SCAlL  roft  RCVENUC  PA55ENGEB-MILC5  in  BILLiONS 

Revenue  net  ton-miles  and  revenue  passenger-miles  of  steam  roads  in  the  United 

States,    1890-1921. 

The  subjoined  chart  shows  the  net  revenue  ton-miles 
and  passenger-miles  from  1890  to  1921,  inclusive,  and  the 
trend  for  each  of  these  items,  from  1890  to  1915,  as  pro- 
jected through  the  succeeding  years  to  1930. 

Taking  the  charted  trend  as  normal,  freight  traffic  for 
1921  was  subnormal.  Revenue  ton-miles  for  that  year  ag- 
gregated 306,755,332,000  for  Class  I  carriers,  or  about  309,- 
500,000,000  for  all  carriers.  The  trend  of  tonnage.  1890- 
1915,  if  projected  through  1922,  will  aggregate  362.557.000.- 
000  revenue  ton-miles  for  that  year.  To  equal  that  ton-mil- 
eage in  1922  would  require  an  increase  over  1921  of  about 
17  per  cent,  and  to  equal  the  ton-mileage  of  1920  would  re- 
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quire  an  increase  of  over  one-third.  The  first  three  months 
of  1922,  as  evidenced  by  the  operations  of  Class  I  carriers, 
show  a  definite  upward  trend  compared  with  the  correspond- 
ing period  of  the  preceding  year.  Revenue  car  loadings  in 
January,  1922,  were  only  3.3  per  cent  over  those  of  January, 
1921,  but  net  railway  operating  income  aggregated  $29,476,- 
422,  as  compared  with  a  deficit  of  $958,399  in  January,  1921. 
Revenue  car  loadings  for  February,  1922,  were  12.1  per  cent 
in  excess  of  those  of  February,  1921,  and  net  railway  oper- 
ating income  was  $47,770,897,  as  compared  with  a  deficit  of 
$7,398,307  in  February,  1921.  In  March,  1922,  revenue  car 
loadings  exceeded  those  of  March,  1921,  by  19.9  per  cent. 
Undoubtedly,  anticipation  of  a  general  coal  strike  influenced 
March  loadings,  but  the  upward  trend  of  traffic  is  apparent 
notwithstanding  this  fact.  We  feel  justified  in  accepting 
increased  revenue  car  loadings  as  foreshadowing  an  increased 
volume  of  freight  traffic.  The  effect  of  the  coal  strike, 
which  began  April  1,  can  not  be  forecast.  It  may  affect 
traffic  other  than  coal  and  coke.  The  increase  in  loading 
for  all  freight  traffic  during  the  first  three  months  of  1922 
was  11.9  per  cent  over  that  of  1921.  The  subjoined  table 
indicates  by  months  and  in  the  aggregate  the  increase  in 
loadings  of  cars  of  revenue  freight  other  than  coal  and  coke 
for  the  first  three  months  of  1922  compared  with  the  same 
period  of  1921 : 
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These  figures  indicate  that  the  increase  in  revenue  car 
loading  during  the  first  three  months  of  1922  was  general, 
and  not  confined  to  coal  and  coke.  It  appears  reasonably 
certain  that,  with  increased  traffic  and  lowered  operating 
expenses,  the  net  railway  operating  income  of  the  carriers 
in  1922  would  be  more  favorable,  under  present  rates,  than 
in  1921. 

Freight  Rates  and  Charges. 

In  Increased  Rates,  1920,  supra,  we  permitted  percentage 
increases  in  the  charges  for  freight  service,  including  switch- 
ing and  special  services,  as  follows :  In  the  eastern  group, 
40  per  cent ;  in  the  western  group,  35  per  cent ;  in  the  south- 
ern and  mountain-Pacific  groups,  25  per  cent;  and  upon  in- 
terterritorial  traffic  33  1-3  per  cent.  In  Authority  to  In- 
crease Rates,  supra,  the  40  per  cent  increase  was  authorized 
within  Illinois  territory  as  there  defined  and  between  that  ter- 
ritory and  the  eastern  group,  and  a  35  per  cent  increase  be- 
tween that  territory  and  the  western  group.  The  average 
revenue  per  ton-mile  in  1921  was  greater  than  that  for  the 
fiscal  year  ended  June  30,  1914,  by  the  following  persentages: 
Eastern  district,  96.1;  southern  district,  61.4;  western  dis- 
trict, 59.3;  and  United  States  as  a  whole,  76.2.  In  1914  the 
average-distance  haul  per  revenue  ton  per  road  was  155  miles 
and  in  1921,  187  miles. 

One  important  subject  of  inquiry  is  the  extent  to  which 
readjustments  have  been  made  and  their  effect  upon  the 
rate  level.  In  giving  our  approval  to  the  rates  authorized  in 
Increased  Rates,  1920,  supra,  we  said  at  page  256: 

The  rates  to  be  established  *  *  *  must  necessarily 
be  subject  to  such  readjustments  as  the  facts  mav  warrant. 
It  is  conceded  by  the  carriers  that  readjustments  will  be 
necessary.  It  is  expected  that  shippers  will  take  these  mat- 
ters up  in  the  first  instance  with  the  carriers,  and  the  latter 
will  be  expected  to  deal  promptly  and  effectively  therewith, 
to  the  end  that  necessary  readjustments  may  be  made  in  as 
many   instances   as   practicable   without   appeal   to   us. 

General  reductions  ranging  from  10  to  22  per  cent  or- 
dered by  us  with  respect  to  carload  rates  on  grain,  grain 
products,  and  hay  in  the  western  and  mountain-Pacific  groups 
became  effective  during  January.  1922,  and  upon  our  rec- 
ommendation rates  on  live  stock  in  the  same  groups  in  ex- 
cess of  50  cents  per  100  pounds  had  been  reduced  20  per 
cent,  but  not  below  50  cents,  in  October,  1921.  Practically 
all  other  carload  rates  upon  products  of  the  farm,  garden,  or- 
chard, and  ranch  throughout  the  country  were  reduced  10 
per  cent  in  January,  1922,  All  of  these  reduced  rates,  other 
than  those  on  grain,  grain  products,  and  hay  in  the  western 
and  mountain-Pacific  groups,  expire  by  tariff  limitation  on 
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June  30,  1922.  Only  in  these  three  instances  have  reduc- 
tions been  made  covering  the  entire  country,  or  the  whole  of 
any  one  or  more  rate  groups,  since  the  increases  of  1920  be- 
came effective. 

Many  rate  readjustments,  resulting  in  reductions,  have 
been  made  since  the  increases  of  1920.  Some  affected  a  sub- 
stantial volume  of  traffic  such  as  export  grain,  bituminous 
coal  to  Lake  Erie  ports  for  the  Northwest,  sand  and  gravel 
in  eastern  territory,  ore,  lumber  and  petroleum  and  its  prod- 
ucts. In  some  instances  the  volume  of  traffic  after  the  re- 
duction was  less  and  in  others  more  than  before  the  re- 
ductions. Protests,  usually  alleging  undue  prejudice,  have 
been  filed  by  shippers  against  many  of  these  readjustments, 
and  in  some  cases  have  resulted  in  suspension  proceedings. 
Some  readjustments  have  been  made  hastily  under  pressure 
from  particular  shippers,  or  for  the  purpose  of  retaining 
traffic  or  deflecting  it  from  one  group  of  carriers  to  an- 
other. 

In  their  constructive  year,  which  is  based  on  1921  ton- 
nage, the  carriers  estimated  the  net  effect  of  the  reductions 
in  the  revenue  of  Class  1  roads  at  $186,700,000,  distributed 
as  follows :  Eastern  group,  $75,000,000  ;i  southern  group, 
$15,200,000;-  western  district,  $96,500,000."  These  esti- 
mates represent  but  4.7  per  cent  of  $3,963,900,000,  the 
freight  revenue  for  1921,  as  adjusted  by  carriers  to  cover 
rate  reductions  made  prior  to  January  1,  1922.  The  total 
amount  paid  by  shippers  and  passengers  for  transportation 
has  also  been  reduced  by  the  amount  of  the  transportation 
taxes,  repealed  January  1,  1922,  which  in  1921  aggregated 
approximately  $186,000,000. 

The  positions  of  shippers  and  representatives  of  the  pub- 
lic in  this  proceeding  are  diverse.  Many  urge  immediate 
radical  reductions,  contending  that  rates  in  the  aggregate  or 
on  particular  commodities  are  unreasonable ;  that  the  in- 
creases of  1920  contributed  to  the  depression  which  followed 
by  a  few  months  the  date  of  their  establishment;  that  not- 
withstanding   some    readjustments    and    reductions    subse- 


1  During'  the  December  hearings,  a  traffic  witness  estimated  that,  based 
on  the  traffic  of  a  normal  year,  rate  reductions  after  August  26,  1920.  would 
aggregate  $100,000,000  in  official  classification  territory:  during  the  January 
hearings  tlie  same  witness  gave  detailed  figures  estimating  the  effect  of 
reductions  in  the  same  territory  at  $101,145,000;  in  their  constructive  year, 
placed  in  evidence  in  March.  Class  I  carriers  of  the  eastern  group  estimated 
that  rate  reductions  since  September.  1920.  would  amount  to  4  per  cent 
of  the   freight    revenue,    or,    in    round    figures,    $7.5,000,000,    for    1921. 

2  During  the  December  hearings,  a  traffic  witness  estimated  that  the  re- 
duction of  10  per  cent  in  rates  on  products  of  the  farm,  garden,  orchard, 
and  ranch  would  aggregate  $6,000,000  to  southern  carriers  during  the  six 
months  period  January- June,  1922;  in  their  constructive  year,  placed  in  evi- 
dence in  March,  Class  I  carriers  of  the  southern  group  estimated  that  all 
rate  reductions   since   January    1,    1921.    wou'd    an";ount    to    $15,200,000    for    1921. 

3  During  the  December  hearings,  a  traffic  witness  estimated  that,  upon 
the  basis  of  the  tonnage  for  the  12-month  period  ended  September  30,  1921, 
rate  reductions  since  August   26,    1920.    would   aggregate   $96,500,000. 
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quently  made,  the  existing  rate  level  is  preventing  a  revival 
of  commerce,  and,  by  diminishing  the  flow  of  traffic,  defeats 
the  desired  end  of  producing  adequate  net  return  for  the 
carriers.  Others  urge  that  rates  be  reduced  as  soon  as  pos- 
sible, but  express  no  opinion  as  to  whether  reductions  should 
now  be  made.  Most  of  the  general  commercial  and  shippers' 
organizations  urge  that  reductions  when  made  should  apply 
generally  to  all  rates,  as  did  the  increases  of  1918  and  1920, 
but  no  shipper  or  shippers'  organization  urged  reductions  in 
fares  as  well  as  in  rates.  Numerous  State  commissions  in 
the  West  and  South  contend  that  reductions  should  be  made 
both  in  rates  and  in  fares.  The  representatives  of  certain 
industries  and  of  a  few  general  organizations  urge  that  re-* 
ductions  be  applied  only  to  basic  commodities,  the  staples 
which  are  recognized  as  most  important  to  the  economic  sit- 
uation of  the  country,  and  which  usually  constitute  low-grade 
freight. 

The  carriers  are  unanimous  in  the  opinion  that  increased 
rates  have  not  caused  the  business  depression,  which  they 
attribute  to  generally  recognized  world-wide  readjustments 
resulting  in  unfavorable  trade  and  credit  conditions,  re- 
stricted purchasing  power,  contraction  of  consumption,  and, 
in  many  instances,  collapse  of  demand.  The  carriers  con- 
tend that  the  increased  rates  were  not  even  an  important 
contributing  factor  in  the  lessening  of  traffic  in  1921,  and 
that  reduction  in  rates  will  not  restore  normal  traffic.  They 
do  not,  however,  advocate  rate  increases  as  a  means  to  in- 
crease net  revenue.  They  admit  that  rates  are  too  high  and 
must  come  down,  but  they  insist  that  rates  can  not  be  fur- 
ther reduced  until  the  costs  of  transportation  are  further" 
reduced. 

Rates  generally  have  been  increased  twice  in  the  past 
four  years,  the  increase  of  1920  alone  having  been  intended 
to  produce  more  than  one  billion  dollars  additional  revenue 
from  the  transportation  of  freight.  As  wages  and  cost  of 
materials  have  been  materially  reduced  since  the  increases 
of  1920,  it  is  the  position  of  shippers  generally  that  the  in- 
ability of  the  carriers  to  earn  a  fair  return  since  these  re- 
ductions were  made  is  due  largely  to  the  failure  of  traffic 
to  move  in  normal  volume,  and  that  the  most  important 
problem  before  us  is  to  devise  rates  that  will  move  more 
traffic  and  at  the  same  time  be  compensatory  to  the  carriers. 
It  is  generally  recognized  that  existing  high  rates  are  a  bur- 
den upon  commerce,  and  many  shippers  insist  that  they  are 
forcing  movement  to  other  forms  of  transportation,  tend  to 
restrict  traffic,  and  in  some  instances  to  prevent  particular 
movements.  Many  complaints  are  also  made  relative  to  the 
d'sturbance  of  relationships  between  producing  or  consum- 
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ing  districts  due  to  the  manner  in  which  rates  have  been 
increased,  and  to  partial  readjustments  which  have  subse- 
quently taken  place.  The  belief  is  general  that  traffic  has 
been  localized  and  the  radius  of  distribution  reduced.  One 
representative  witness  testified  that  while  his  trade  in  ter- 
ritory within  a  radius  of  a  hundred  miles  declined  16  per 
cent  in  1921,  as  compared  with  1920,  the  volume  of  his  busi- 
ness in  territory  distant  from  500  to  800  miles  declined 
from  30  to  50  per  cent. 

Some  shippers  contend  that  the  psychological  effect  upon 
industry  of  existing  high  transportation  charges  is  as  im- 
portant as  the  effect  in  dollars  and  cents.  Agitation  of  the 
freight-rate  question  has  been  continuous,  and  the  shipping 
public,  aware  that  transportation  charges  are  still  on  a  high 
level,  is  discounting  price  deflation  and  withholding  pur- 
chases in  the  expectation  of  lower  delivered  costs.  This  has 
a  substantial  effect  upon  the  volume  of  traffic  and  revenues 
of  carriers.  Rate  stability  is  one  of  the  important  needs  of 
commerce.  It  is  a  fundamental  law  of  business  that  the  anti- 
cipation of  a  falling  market  tends  to  restrict  purchases.  The 
public  does  not  accept  the  present  rate  level  as  stable  because 
of  the  belief  that  rates  are  too  high  and  must  come  down. 

In  the  year  1920  there  culminated  a  period  of  extreme 
inflation  which  was  followed  by  a  period  of  depression.  At 
the  close  of  the  hearings  the  depression  had  existed  for  ap- 
proximately a  year  and  one-half.  Factors  other  than  trans- 
portation charges  have  been  showing  a  tendency  to  stabilize 
upon  a  level  considerably  below  that  of  1920  but  higher  than 
the  pre-war  level.  Shippers  urged  that  although  rate  re- 
ductions if  made  a  year  ago  might  not  have  stimulated  traf- 
fic, there  are  reasons  for  believing  that  reductions,  if  made 
now,  would  hasten  business  recovery  and  result  in  increased 
tonnage. 

Many  shippers  contend  that  such  reductions  as  are  made 
should  apply  upon  traffic  generally  rather  than  upon  specific 
commodities.  The  rate  increases  of  1918  and  1920  affected 
all  commodities.  These  shippers  say  that  prior  to  the  gen- 
eral increases  the  differences  between  carload  rates  on  low- 
grade  basic  commodities  and  rates  on  other  commodities  were 
as  great  as  were  justified  by  conditions  then  existing.  Those 
differences  have  been  widened  by  the  percentage  method  of 
increasing  rates,  presumably  in  accord  with  changed  condi- 
tions. The  volume  of  traffic  in  the  various  commodities 
handled  by  different  carriers  is  far  from  uniform.  For  ex- 
ample, the  percentage  of  coal  tonnage  to  total  tonnage  ranges 
from  4  per  cent  on  some  lines  to  85  per  cent  on  others.  These 
shippers  urge  that,  in  the  absence  of  proof  that  rates  on  par- 
ticular commodities  are  unlawful,  reductions  confined  to  Dar- 
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ticular  commodities  will  result  in  unfair  distribution  of  the 
transportation  burden  and  deplete  the  revenues  of  one  set  of 
carriers  for  the  benefit  of  others.  They  refer  to  the  many 
practical  difficulties  encountered  in  any  attempt  to  select 
particular  commodities  for  a  general  reduction  to  the  ex- 
clusion of  others,  and  to  the  tariff  confusion  and  new  com- 
modity rates  which  will  result.  One  of  the  needs  of  com- 
merce is  the  lessening-  of  the  spread  in  rates  between  com- 
modities and  localities  created  by  the  percentage  increases  of 
1918  and  1920.  This  applies  to  commodities  in  general  and 
not  merely  to  basic  commodities.  Shippers  say  that  carriers' 
revenues  have  been  depleted  in  the  aggregate  by  piecemeal 
reductions,  but  that  the  public  generally  does  not  recognize 
such  changes  as  a  general  lowering  of  the  rate  level;  that 
the  restoration  of  confidence  and  stabilization  of  business 
can  not  be  attained  by  such  a  process ;  and  that  any  antici- 
pation that  reductions  in  freight  rates  will  tend  to  increase 
confidence  and  a  willingness  to  purchase  can  only  be  realized 
by  reductions  more  general  in  extent  than  if  limited  to  basic 
commodities. 

Evidence  was  introduced  concerning  a  wide  range  of 
commodities.  Particular  attention  was  directed  to  basic 
commodities,  among  which  may  be  mentioned  coal,  iron,  and 
steel  and  the  materials  which  enter  into  their  manufacture, 
stone,  sand  and  gravel,  brick  and  clay  products,  cement,  for- 
est products,  foodstuffs,  agricultural  products,  and  live  stock. 

Shippers  of  basic  commodities  submitted  the  same  gen- 
eral character  of  evidence  relative  to  the  necessity  of  rate 
reductions  as  other  shippers,  but  advocated  large  reductions 
upon  the  basic  commodities  even  though  as  a  result  no  re- 
ductions may  now  be  made  upon  other  commodities.  The^j 
urged  that  generally  these  commodities  constitute  low-grade 
freight  which  moves  in  any  class  of  equipment,  loads  heav- 
ily, is  subject  to  little  loss  or  damage  in  transit,  and  conse- 
ouently  is  desirable  traffic  for  the  carriers  and  entitled  to 
the  lowest  rates.  They  also  urged  that,  since  the  existing 
rates  were  authorized,  price  declines  on  basic  commodities 
had  been  more  severe  than  on  higher-grade  comm.odities ; 
that  their  industries  as  a  whole  were  in  a  depressed  condition ; 
that  in  some  cases  the  commodities  were  being  sold  at  a  loss: 
that  many  basic  commodities  are  important  raw  materials 
used  in  manufacture ;  that  rate  reductions  thereon  will  do 
much  to  reduce  cost  of  production  and  to  stimulate  business ; 
and  that  generally  transportation  charges  thereon  were  and 
are  out  of  proportion  to  the  value  of  the  property  trans- 
ported, and  restrict  production  and  movement. 
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Particular  stress  was  laid  upon  the  rates  on  commodi- 
ties used  in  the  construction  of  buildings,  bridges,  and 
roads.  Shippers  of  road  materials  pointed  to  the  need  of 
many  miles  of  improved  highways  and  urged  that  road  con- 
struction should  be  undertaken  on  a  large  scale  during  times 
of  depression  and  unemployment.  Building  construction 
needs  for  the  present  year  are  greater  than  those  incident 
to  years  in  the  period  immediately  preceding  the  war.  Not 
only  has  the  population  of  the  country  increased,  but  dur- 
ing the  war  building  and  other  construction,  except  for  war 
purposes,  was  largely  suspended  and  the  shortage  then  crea- 
ted has  not  yet  been  supplied.  This  is  particularly  true  of 
dwellings,  the  shortage  in  which  is  reflected  in  the  high 
rents  prevalent  for  living  apartments  and  dwelling  houses. 
The  President's  conference  on  unemployment  in  its  report 
of  September  29,  1921,  said:  "We  are  short  more  than  a 
million  homes ;  all  kinds  of  building  and  construction  are  far 
behind  national  necessity."  A  representative  of  building  ma- 
terial manufacturers  and  building  contractors  presented  evi- 
dence to  the  effect  that  lowered  building  costs  must  be 
brought  about  if  the  housing  shortage  is  to  be  overcome ;  and 
that  prices  of  material  and  labor  in  the  construction  indus- 
try have  fallen  much  below  the  peak,  whereas  freight 
chargres  on  building-  materials  generally  have  not  been  re- 
duced. Figures  presented  bv  him  indicate  that,  using  1918 
as  100  the  index  of  building-material  prices  reached  310 
during  1920  and  had  receded  in  December,  1921.  to  168.2; 
and  that,  although  no  general  statistics  on  building  labor 
are  available,  the  December  labor  index,  again  using  the  year 
1913  as  100.  was  probably  not  far  from  that  on  building 
material,  163.2,  which  represents  reduction  from  a  peak  of 
somewhere  between  300  and  400  in  1920.  The  figure  163.2 
has  not  been  reconciled  with  that  of  203  published  by  the 
United  States  Bureau  of  I/abor  Statistics.  The  efficiency  of 
Ipbor  annears  also  to  have  greatly  increased  since  war  years. 
Shinpers  of  building  materials  further  urged  that  the  in- 
creases in  freight  ch*irges  as  made  affected  heavy  low-nriced 
construction  materials  far  more  than  commodities  of  higher 
value,  upon  which  the  nercentage  of  freight  charge  to  value 
was  comparatively  small ;  that  the  heavier  construction  ma- 
terials, considered  as  a  group,  are  important  money-earning 
freight  for  the  railroads,  and  that  revival  in  the  construction 
industry  will  do  much  to  build  up  the  earnings  of  the  car- 
riers. These  shippers,  as  men  experienced  in  business,  ex- 
pressed their  conviction  that  sound  public  policy  demands  a 
reduction  of  rates  of  transportation  on  basic  commodities 
which  will  tend  to  encourage  production,  create  employment, 
and  reduce  the  general  level  of  the  cost  of  living.     They  em- 


226 


MONTANA     UTILITIES     REPORTS 


phasized  the  contention  that  the  pubhc  welfare  requires  that 
these  indispensable  commodities  be  moved  as  cheaply  as  pos- 
sible. 

According  to  figures  published  by  the  United  States  Bu- 
reau of  Labor  Statistics,  the  relative  prices  of  principal  com- 
modity groups  in  December,  1921,  compared  with  average 
prices  in  1913  taken  as  100,  were  as  follows:  Farm  prod, 
ucts,  113;  food,  139;  cloth  and  clothing,  185;  fuel  and  light- 
ing, 187;  metals  and  metal  products,  119;  lumber  and  build- 
ing materials,  203 ;  chemicals  and  drugs,  161 ;  house-furnish- 
ing goods,  218;  miscellaneous,  148;  all  commodities,  149.  The 
price  index  for  February,  1922,  all  commodities,  is  151.  If 
the  average  freight  revenue  per  ton-mile  for  the  year  ended 
June  30,  1913,  Class  I  roads,  be  taken  as  100,  the  relative 
figure  for  freight  charges  in  December,  1921,  was  172.  It  is 
evident  that  price  deflation  has  taken  place  on  most  com- 
modities but  has  been  far  from  uniform. 

The  following  table  reflects  the  wholesale  index  prices,  all 
commodities,  compared  with  the  ton-mile  revenue  for  Class 
I  roads  by  years  for  1916,  1917,  1918,  and  1919,  and  by 
months  for  1920,  1921,  and  January  and  February,  1922. 
Relative  figures  for  1913  are  taken  as  100,  the  calendar  year 
being  used  for  prices  and  the  year  ended  June  30,  1913,  for 
revenue : 


Period 


Wholesale 
prices 


Average 
revenue 

per 
ton-mile 


Period 


Wholesale 
prices 


Averafie 
revenue 

per 
ton-mile 


Year    ended    Dec.    31 

1916     

1917     

1918     

1919     

1920     

1921     

.lanuary.     1920    

February.     1920    

March.     1920     

April.     1920     

May.    1920   

June.      1920     

July.     1920    

August.     1920    

September.     1920    

October.     1920    


124  I 

176  I 

196  I 

212  I 

243  I 

l.')3  ! 

1 

248  ! 

249  i 
2.^3  1 
2fi.')  I 
272  I 
269 
262 
.^50 
242 
225 


98 
99 
118 
135 
146 
177 

135 
137 
137 
136 
133 
135 
134 
130 
161 
171 


November.  1920  |  207 

December.  1920  |  189 

I 

Januarv.     1921     1  177 

February.     1921    '  1G7 

March.      1921     |  162 

April,     1921     1  154 

May.      1921      |  151 

June.     1921    i  148 

July.     1921    1  148 

Augrust.     1921     1  152 

September.     1921    |  152 

October.     1921     ,  150 

November.     1921    |  149 

December.    1921    |  149 

I 

.January.      1922      1  148 

February.     1922    1  151 


175 
169 

169 
174 
186 
186 
174 
178 
174 
179 
179 
175 
179 
172 

162 
160 


Although  our  announcement  with  respect  to  the  scope  of 
this  proceeding  stated  that  relationships  between  particular 
points  under  existing  rates  were  not  in  issue,  some  evidence 
was  introduced  concerning  particular  rate  situations  and  re- 
lationships.    The  record  is  inadequate  as  to  most  of  these 
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special  situations  and  no  finding  will  be  made  regarding 
them.  In  some,  suggestions  as  to  needed  readjustments  are 
hereinafter  made. 

Numerous  shippers  in  various  lines  of  business  sought 
reductions  in  rates  on  commodities  manufactured  or  handled 
by  them.  Most  of  these  shippers  contended  that  their  com- 
modities are  basic  and  accordingly  entitled  to  first  consid- 
eration ;  or  that,  if  any  reductions  are  to  be  made,  such  re- 
ductions should  apply  upon  their  commodities  quite  as  much 
as  upon  commodities  generally  characterized  as  basic.  Some 
shippers  stressed  the  relatively  high  level  of  class  rates,  and 
pointed  to  increases  therein  as  well  as  in  classification  ra- 
tings of  many  articles,  in  addition  to  general  increases.  They 
stated  that  the  net  result  of  the  various  changes  has  been 
to  widen  unduly  the  differences  betw^een  carload  and  less- 
than-carload  rates,  and  urged  that  to  widen  further  these 
differences  by  reducing  carload  commoditiy  rates  and  not 
class  rates  would  have  a  serious  effect.  Some  of  the  mis- 
cellaneous commodities  move  generally  on  class  rates,  others 
on  commodity  rates.  Commodities,  which  move  on  class 
rates  in  some  territories  move  on  commodity  rates  in  others^ 
The  wide  range  of  evidence  presented,  the  numerous  and  di- 
verse interests  concerned,  and  the  competitive  relationship  of 
many  commodities,  accentuate  the  difficulty  of  selecting  in- 
dividual commodities  for  specific  reductions. 

Coal  and  Coke. 

The  annual  production  of  bituminous  coal  during  the 
five-year  period  ended  with  1920  averaged  approximately  530 
million  tons.  Unlike  the  production  of  anthracite  coal,  which 
is  more  or  less  stable,  the  production  of  bituminous  coal  is 
greater  or  less  according  to  industrial  activity.  Approxi- 
mately 40  per  cent  is  used  by  industries,  28  per  cent  by 
railroads,  and  the  remainder  for  domestic  and  miscellaneous 
purposes. 

Shippers  who  oppose  a  horizontal  reduction  and  favor 
reductions  on  basic  commodities  with  few  exceptions  select 
coal  as  one  of  the  commodities  upon  which  reductions  should 
be  applied  if  any  are  made. 

To  illustrate  the  importance  of  coal  freight  charges  in 
determining  production  costs  of  other  commodities,  coal  oper- 
ators selected  clay  products,  lime,  cement,  artificial  heating 
and  illuminating  gas,  manufactured  ice,  iron  and  steel  arti- 
cles, and  glass.  They  testified  that  power  and  fuel  costs  en- 
tering into  the  manufacture  of  these  commodities  range  from 
10  to  28  per  cent  of  the  total  production  cost.  Transporta- 
tion costs  probably  do  not  average  more  than  half  of  the 
total  delivered  fuel  cost,  from  which  it  would  appear  that, 
for  example,  a  reduction  of  15  per  cent  in  coal  rates  would 
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not  reduce  production  costs  of  the  selected  commodities  by 
more  than  from  0.75  per  cent  to  2  per  cent.  Data  introduced 
by  coal  operators  indicate  that  the  average  mine  price  of 
coal  declined  from  approximately  $3.77  per  ton  in  June, 
1920,  to  $2.56  per  ton  in  December,  1921.  Spot  prices  in 
February,  1922,  were  in  the  vicinity  of  $2.20  per  ton.  The 
average  annual  mine  price  in  the  years  1904  to  1915  appears 
to  have  ranged  from  $1.06  to  $1.18.  It  is  stated  that  at  the 
end  of  the  year  1921  the  average  delivered  price  for  spot 
coal  for  industrial  use  was  approximately  $4.40  per  ton,  as 
compared  with  $2.50  in  1916.  Generally  speaking,  transpor- 
tation charges  on  coal  have  not  increased  since  1915  in  any 
greater  ratio  than  mine  prices,  nor  does  it  appear  that  on 
the  average  the  ratio  of  transportation  charges  to  mine 
prices  was  greater  in  February,  1922,  than  in  the  period 
1904-1915. 

In  1921  carriers  used  approximately  130  million  tons  of 
coal.  Many  do  not  obtain  their  fuel  supply  upon  their  own 
rails  and  pay  transportation  charges  thereon  to  other  car- 
riers. Coal  operators  urged  that  the  reduction  in  these 
charges  would  to  a  considerable  extent  offset  any  loss  in 
revenue  resulting  from  rate  reductions  on  coal.  A  witness 
for  the  carriers  testified  that  a  10  per  cent  reduction  in  coal 
rates  in  the  eastern  group,  based  upon  1921  tonnage,  would 
result  in  loss  in  revenue  approximately  $72,740,000,  whereas 
the  reduction  in  transportation  charges  paid  by  eastern  car- 
riers would  be  less  than  $4,700,000.  As  previously  stated, 
the  ratio  of  coal  traffic  to  other  traffic  on  different  roads 
varies  materially,  being  in  some  cases  85  per  cent  and  in 
others  as  low  as  4  per  cent  of  the  total  tonnage.  It  is  evi- 
dent, therefore,  that  loss  in  revenue  from  coal-rate  reduc- 
tions would  affect  some  carriers  greatly  and  others  but  little. 
Some  of  the  less  prosperous  carriers  are  among  those  carry- 
ing a  high  proportion  of  coal. 

Rates  on  coke  are  frequently  related  to  rates  on  bitum- 
inous coal.  Complaint  has  been  made  with  respect  to  the 
existing  relationship,  but  the  record  affords  insufficient  basis 
for  conclusions  as  to  what,  if  any,  readjustment  should  be 
made. 

Anthracite  coal  is  produced  in  a  restricted  area  and 
moves  in  much  less  volume  than  bituminous  coal.  Prices  have 
not  receded  materially  from  the  peak  of  1920.  The  present 
rates  represent  a  smaller  percentage  of  the  mine  price  than 
prior  to  1915. 

Iron,  Steel,  and  Ore. 

The  iron  and  steel  industry  usually  employs  several  hun- 
dred thousand  men  and  produces  a  large  tonnage  for  the 
carriers.    The  industry  as  a  whole  was  highly  prosperous  in 
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the  years  1914-1920,  and  many  companies  were  able  during 
that  period  to  pay  large  dividends  and  to  accumulate  sub- 
stantial surplus  funds.  Beginning  in  the  latter  part  of  1920 
the  industry  encountered  one  of  the  most  serious  depressions 
in  its  history.  By  the  end  of  1921  many  plants  were  closed 
and  others  were  being  operated  at  from  30  to  75  per  cent  of 
capacity.  Prices  had  dropped  materially  since  1920,  and 
were  from  15  to  50  per  cent  above  the  1913  level.  In  some 
cases  prices  were  said  to  be  less  than  the  cost  of  produc- 
tion. We  feel  warranted  in  taking  notice  of  the  fact  that' 
since  this  case  was  submitted  the  general  condition  of  the 
iron  and  steel  industry  has  materially  improved. 

The  principal  raw  materials  used  are  coal,  coke,  dolomite, 
limestone,  and  iron  ore.  These  are  rarely  all  produced  in  any 
one  locality,  and  in  consequence  some  plants  are  located  near 
the  source  of  certain  raw  materials  and  other  plants  near 
the  source  of  other  raw  materials.  Transportation  charges  on 
the  different  raw  materials  are  therefore  of  varying  im- 
portance to  the  different  manufacturers.  Manifestly  changes 
in  rates  on  one  raw  material  unaccompanied  by  like  changes 
on  others  tend  to  cause  dislocation  of  relative  production 
costs.  A  number  of  readjustments  resulting  in  reduction  of 
rates  on  raw  materials  and  finished  products  have  been  made 
by  the  carriers  since  1920.  The  reductions  were  not  ap- 
plied uniformly  upon  all  the  raw  materials,  and  have  re- 
sulted in  complaints  of  unjust  discrimination  and  undue 
prejudice.  Except  in  particular  situations,  or  to  the  ex- 
tent that  rates  on  one  or  more  raw  materials  are  from  a 
transportation  standpoint  too  high  as  compared  with  rates 
on  others,  it  would  appear  that  reductions  in  rates  on  the 
raw  materials  should,  insofar  as  possible,  be  made  upon  all 
alike. 

Practically  all  of  the  ores  produced  in  the  United  States, 
other  than  iron  ore,  are  mined  in  the  western  district.  Many 
smelters  reducing  copper,  lead,  zinc,  silver,  and  other  ores 
are  there  located,  and  the  products  are  in  large  part  shipped 
to  industries  in  the  East.  Mining  and  smelting  are  of  great 
economic  importance  to  many  western  States.  These  indus- 
tries were  greatly  stimulated  during  the  war  period,  and  the 
output  increased  materially.  The  serious  depression  in  these 
industries  which  developed  in  the  latter  part  of  1920  was 
attributed  by  the  shippers  in  large  measure  to  the  rate  in- 
creases of  that  year.  They  contended  that  the  increased 
rates  were  so  out  of  proportion  to  the  value  of  the  com- 
modities as  greatly  to  restrict  movement.  They  pointed  par- 
ticularly to  the  situation  as  to  low-grade  ores,  the  move- 
ment of  which,  it  was  stated,  had  almost  ceased. 
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The  record  shows  that  rates  on  low-grade  ores  in  many 
of  the  inter-mountain  States  were  not  increased  in  1920. 
Other  rates,  both  on  low-grade  and  high-grade  ores,  have 
since  been  materially  reduced,  in  many  cases  eliminating  the 
entire  increase  of  1920.  In  addition,  material  reductions 
have  been  made  in  rates  on  copper  and  lead  bullion  from 
Utah,  Colorado,  Montana,  Arizona,  and  other  States  to  east- 
ern destinations,  which  in  most  cases  resulted  in  rates  as 
low  or  lower  than  those  in  force  immediately  prior  to  the 
increases  of  1920.  In  some  instances  the  rates  on  coal  used 
by  these  industries  were  not  increased,  but  generally  rates 
on  fuel  remain  upon  the  level  established  by  the  increases  of 
1920.  Manifestly,  rates  on  fuel  and  other  materials  and  sup- 
plies, which  in  many  cases  are  obtained  from  distant  sources, 
are  of  importance  in  determining  production  costs.  There 
has  been  some  improvement  in  these  industries  since  the 
autumn  of  1921,  but,  until  overstocked  markets  shall  have 
further  readjusted  themselves,  the  volume  of  movement  can 
hardly  be  materially  increased  by  establishment  of  any  ore 
and  smelter-product  rates  which  would  be  fairly  compensa- 
tory to  the  carriers. 

Road  and  Building  Materials. 

Evidence  was  introduced  with  respect  to  a  number  of 
low-grade  materials  used  in  the  construction  of  highways, 
bridges,  and  buildings,  including  sand,  gravel,  crushed  stone, 
chats,  slag,  cement,  asphalt,  brick,  tile,  plaster,  and  lime. 

Sand,  gravel,  and  crushed  stone  move  in  large  volume, 
usually  for  short  distances,  load  to  capacity,  and  are  of  the 
lowest  grades  of  freight,  with  little  risk  of  damage  or  loss. 
Shippers  contended  that  rates  thereon  have  been  increased 
during  the  last  five  years  in  greater  proportion  than  on  other 
commodities  because  of  the  flat  increase  of  2^^  cents  per  ton 
made  in  1918;  that  in  eastern  territory  increases  on  short- 
haul  traffic  have  ranged  from  43  to  96  cents  per  ton  since 
1917,  whereas  the  price  at  point  of  origin  in  1921  was  75 
cents  per  ton;  that  many  projects  for  construction,  particu- 
larly of  highways,  have  been  deferred  because  of  the  high 
level  of  existing  rates;  that  in  times  of  depression  pubhc 
construction  should  be  at  its  peak  instead  of  at  its  minimum ; 
that  the  railroads  are  losing  traffic  in  these  commodities 
because  of  motor-truck  competition  and  the  opening  of  local 
pits  in  the  vicinity  of  large  consuming  points ;  and  that  these 
wayside  pits  produce  inferior  material  to  the  exclusion  of  the 
standard  material  which  otherwise  .would  be  selected  and 
transported  by  rail.  They  requested  that  the  entire  increase 
of  1920  and  an  additional  10  cents  per  ton  be  eliminated  from 
the  present  rates. 
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Computations  from  carriers'  reports  on  file  with  us  dis- 
close that  the  revenue  tons  of  clay,  sand,  gravel,  and  crushed 
stone  originated  by  Class  I  carriers  in  1921  were  over  88 
millions,  a  decline  of  less  than  11  per  cent  from  the  tonnage 
of  1920,  the  year  in  which  producers  of  these  commodities 
shipped  their  greatest  tonnage.  The  decline  in  all  freight 
traffic  in  1921  compared  with  1920  was  25  per  cent.  Prices 
of  sand  and  gravel  in  1921  were  much  higher  than  in  former 
years,  averaging  75  cents  per  ton  at  the  pit  or  quarry,  com- 
pared with  37  cents  in  1914,  61  cents  in  1918,  and  65  cents 
in  1919.  Many  reductions  in  rates  have  already  been  made, 
principally  in  the  Eastern  group. 

Slag,  a  residue  from  the  manufacture  of  pig  iron,  is 
largely  used  for  the  same  purposes  as  gravel  and  crushed 
rock.  It  is  also  used  by  some  plants  as  the  basic  material  in 
the  production  of  cement.  Slag  shippers  suffered  from  the 
business  depression  like  many  others  and  attribute  their  un- 
favorable situation  in  part  to  freight  rates.  In  1917  and  1918 
the  production  of  slag  was  greatly  stimulated  by  the  effect 
of  war  conditions  upon  the  iron  and  steel  industry.  The  pro- 
duction in  1918  was  the  greatest  of  record.  Prior  to  the 
increase  of  1920  many  of  the  plants  now  closed  down  had 
ceased  to  operate  or  were  operating  at  much  less  than  capac- 
ity. The  aggregate  production  in  1921  was  equal  to  that  of 
1916,  which  the  testimony  indicates  was  a  normal  year. 

Cement  is  of  great  and  growing  importance  in  the  con- 
struction of  highways,  buildings,  and  other  structures.  Un- 
like most  other  commodities,  its  movement  in  1921  was  almost 
equal  to  that  in  1920,  the  peak  year  for  this  industry.  In 
1921  cement  plants  shipped  by  rail  and  otherwise  94,672,000 
barrels  as  against  96,329,000  in  1920.  The  annual  shipments 
of  cement  during  the  period  1911  to  1919,  inclusive,  ranged 
from  70  to  94  million  barrels.  Reports  of  Class  I  carriers  on 
file  with  us  disclose  that  the  tons  originated  on  their  lines 
were  15,610,486  in  1921  and  15,400,210  in  1920.  Cement 
shippers  testified  that  the  tonnage  of  cement  in  1921  was 
maintained  largely  because  of  the  road-building  programs  of 
the  Fejieral  and  State  Governments.  One  of  their  exhibits 
indicates  that,  aside  from  the  cement  transported  for  road- 
building  purposes,  the  movement  in  1921  was,  except  for 
1918,  the  smallest  in  the  past  11  years.  Prices  have  not 
fallen  to  as  great  an  extent  on  cement  as  on  many  other 
commodities.  The  average  price  at  the  mill  during  1921  was 
$1.66  per  barrel,  compared  with  92  cents  to  $1.10  per  barrel 
during  the  years  1913,  1914,  and  1915.  The  price  in  Febru- 
ary, 1922,  was  $1.50  per  barrel. 
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Large  (luantities  of  coal  are  used  in  the  manufacture  of 
cement.  Shippers  of  cement  urged  reductions  in  rates  on 
coal,  as  well  as  on  cement.  They  estimated  that,  on  the  aver- 
age, transportation  charges  on  the  quantity  of  coal  required 
to  produce  a  barrel  of  cement  increased  from  13.6  cents  in 
1913  to  24.9  cents  in  1921,  or  11.3  cents.  Of  this  about  one- 
half  was  added  by  the  increase  of  1920.  Taking  these  figures 
as  a  base,  a  reduction  of  15  per  cent,  for  example,  in  coal 
rates  would  reduce  the  production  cost  of  cement  by  less  than 
4  cents  per  barrel.  Shippers  contended  that  cement  rates  are 
unduly  high  because  increased  in  greater  proportion  during 
recent  years  than  rates  on  other  commodities ;  that  cement 
loads  more  heavily  than  the  average  of  all  freight  and  yields 
higher  car-mile  revenues ;  and  that  present  freight  charges 
on  the  materials  constitute  too  great  a  proportion  of  the  pro- 
duction cost.  They  testified  that  from  13  representative 
producing  points  car-mile  revenues  on  cement  averaged  89.29 
cents  in  1921  and  51.82  cents  in  1915.  These  figures  were 
based  upon  short-line  distances  and  computed  upon  a  loading 
greater  than  the  average  for  cement,  which  makes  comparoson 
with  statistics  of  average  car-mile  revenues  on  all  freight  of 
little  probative  value.  The  car-mile  revenue  shown  for  1921 
on  cement  is  72  per  cent  greater  than  for  1915.  This  in- 
crease is  approximately  the  same  as  the  average  increase  in 
the  ton-mile  revenue  from  freight  traffic  for  the  country  as 
a  whole.  Other  exhibits  indicate  that  the  increases  in  cement 
rates  since  1913  range  from  55  per  cent  on  long  hauls  to  133 
per  cent  on  hauls  of  25  miles  and  less.  The  increase  for  the 
average  haul  of  180  miles  is  73.3  per  cent.  The  averages  used 
for  cement  were  not  weighted. 

The  evidence  with  respect  to  brick,  building  tile,  and 
other  low-grade  clay  products  is  similar  to  that  as  to  other 
basic  commodities.  These  articles  load  heavily,  are  trans- 
ported in  almost  any  kind  of  equipment,  and  the  risk  of  loss 
or  damage  is  small.  Prices  have  receded  materially  from  the 
peak  of  1920,  and  the  industry  as  a  whole  showed  marked 
depression  in  1921.  The  situation  of  the  paving-brick  in- 
dustry was  particularly  stressed.  It  was  urged  that  because 
the  weight  per  unit  of  roadway  surface,  when  pavefl  with 
brick,  is  greater  than  when  paved  with  other  materials,  such 
as  asphalt  and  concrete,  the  effect  of  the  general  rate  in- 
creases has  been  almost  to  prohibit  the  use  of  paving  brick 
except  where  it  moves  to  the  point  of  consumption  by  forms 
of  transportation  other  than  rail.  In  National  Paving  Brick 
Mfrs.  Asso.  V.  A.  &  V.  Ry.  Co.,  68  I.  C.  C.  213,  consideration 
has  been  given  to  rates  and  commodity  descriptions  on  brick 
and  certain  other  clay  products  throughout  the  country  east 
of  the  Rocky  Mountains.  A  revised  list  of  articles  subiect 
to  brick  rates  was  prescribed,  rates  were  provided  on  common 
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brick  lower  than  on  other  clay  products  for  distances  up  to 
150  miles,  and  revisions  in  rates  were  made  in  the  Eastern 
group  approximating  a  10  per  cent  reduction  in  the  aggre- 
gate. In  view  of  the  findings  in  that  proceeding,  more  ex- 
tended discussion  of  rates  on  clay  products  is  unnecessary  in 
this  report. 

Evidence  was  introduced  with  respect  to  sewer  pipe, 
segment  sewer  blocks,  drain  tile,  wall  coping,  flue  lining,  and 
chimney  pipe.  Clay,  coal,  and  labor  are  the  principal  items 
of  cost  in  their  manufacture.  The  business  of  1920  was  the 
largest  experienced.  After  September,  1920,  fewer  orders 
were  received  than  during  prior  years.  Early  in  1921  muni- 
cipalities and  dealers  complained  of  the  increased  freight 
rates  and  refused  to  buy  in  excess  of  actual  needs,  with  the 
result  that  sales  were  only  about  80  per  cent  of  production. 

Evidence  was  also  introduced  with  respect  to  plaster, 
lime,  and  asphalt,  which  differs  little  from  that  as  to  other 
materials  already  discussed.  Shippers  of  asphalt  contend  that 
rates  thereon  should  not  exceed  cement  rates.  We  will  not 
pass  upon  that  contention  in  this  proceeding. 

Forest  Products. 

Practically  all  important  regions  producing  either  hard- 
wood or  softwood  lumber,  including  the  Pacific  slope,  the 
Great  Lakes  region,  and  the  South,  were  represented  at  the 
hearing.  Many  reductions  of  lumber  rates  have  been  made 
since  August,  1920,  notably  from  the  Pacific  slope  to  points 
on  the  east  of  the  Missouri  River,  ranging  from  7  to  16  cents 
per  100  pounds,  and  from  the  Southeast  and  Southwest, 
mainly  to  certain  territory  west  of  the  Missouri  River.  Re- 
ductions tending  to  restore  former  relationships  as  between 
long  and  short  hauls  were  ordered  by  us  in  rates  on  hardwood 
lumber  from  the  South  to  the  territory  north  of  the  Ohio 
River  in  Southern  Hardwood  Traffic  Asso.  v.  I.  C.  R.  R.  Co., 
66  I.  C.  C.  68.  The  carriers  have  indicated  their  intention  to 
make  reductions  in  like  amounts  in  the  rates  on  pine  and 
other  soft  woods  from  and  to  substantially  the  same  terri- 
tories, and  some  of  these  reductions  have  been  made  effec- 
tive. The  full  facts  are  lacking  as  to  the  effect  of  reductions 
in  rates  on  forest  products,  but  they  appear  to  have  been 
followed  by  increase  in  rail  movement.  Whether  the  aggre- 
gate consumption  was  increased  thereby  does  not  appear. 

The  evidence  shows  that  depression  in  the  lumber  trade 
had  existed  since  the  latter  part  of  1920,  but  on  the  whole, 
with  local  exceptions,  the  volume  of  lumber  traffic  had  fallen 
off  to  a  slightly  less  extent  than  freight  traffic  in  general. 
There  had  been  increase  in  the  relative  movement  by  water 
as  compared  with  rail. 
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Much  of  the  evidence  dealt  with  the  relative  rate  situa- 
tion of  the  different  competing  lumber-producing  regions  and 
the  effect  thereon  of  rate  readjustments  which  carriers  have 
made,  but  practically  all  representatives  of  the  lumber  in- 
dustry who  appeared  advocated  general  reductions  in  lumber 
rates  substantially  to  the  basis  existing  prior  to  the  increase 
of  1920.  Some  urged  that  these  be  made  at  least  on  low 
grades  which,  under  prevailing  conditions,  present  the  great- 
est difficulty  in  marketing  lumber,  whether  of  hard  or  soft 
wood.  The  hardwood  producers  especially  assail  the  rates  on 
logs.  Three  or  four  cars  of  logs  are  required  to  produce  one 
car  of  lumber,  and  therefore  the  increases  in  log  rates  have 
substantially  affected  the  cost  of  producing  lumber. 

A  representative  of  the  Board  of  Railroad  Commissioners 
of  South  Dakota  presented  evidence  tending  to  show  that, 
following  the  general  increase  of  1920,  rates  on  lumber  from 
practically  all  producing  regions  to  South  Dakota  were  rela- 
tively higher  than  to  other  states,  and  that  reductions  subse- 
quently made,  with  few  exceptions,  have  not  applied  to  South 
Dakota,,  but  to  destinations  already  taking  lower  rates,  dis- 
tance considered.  More  than  90  per  cent  of  the  lumber  con- 
sumed in  South  Dakota  originates  on  the  Pacific  slope.  Prior 
\o  the  reductions  from  the  West,  above  mentioned,  rates  to 
South  Dakota  were  in  many  cases  as  high  as  to  points  much 
farther  east,  are  now  higher  than  to  the  Missouri  River  or 
Chicago,  and  are  almost  as  high  as  to  points  in  central  and 
trunk-line  territories.  It  is  not  possible  upon  this  record  to 
prescribe  specific  rates  to  South  Dakota,  but  the  attention 
of  carriers  is  called  to  the  apparent  necessity  for  some  read- 
justment. In  making  reduction  of  rates  to  readjust  competi- 
tive situations  at  points  of  production  due  regard  should  be 
given  to  the  situation  at  consuming  points. 

Agricultural  Products  and  Live  Stock. 

Agriculture  was  the  first  industry  to  feel  the  depression 
in  1921.  Prices  of  farm  products  fell  in  some  instances  even 
below  those  of  1913  and  the  general  average  of  farm  prices  in 
one  month  of  the  summer  of  1921  reached  a  point  only  6  per 
cent  above  that  of  1913.  The  rapid  and  marked  decline  in 
prices  without  similar  reduction  in  production  costs  created 
a  serious  situation  and  resulted  in  a  heavy  falling  off  in  the 
purchase  of  manufactured  articles  of  all  kinds  in  rural  sec- 
tions. This  impairment  of  purchasing  pov/er,  combined  with 
the  falling  off  in  foreign  demand,  contributed  largely  to  the 
general  business  stagnation  of  1921. 

In  Rates  on  Grain,  Grain  Products,  and  Hay,  64  I.  C.  C. 
85,  reductions  were  ordered  on  those  commodities  in  the 
Western  and  Mountain-Pacific  groups,  removing  one-half  of 
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the  increases  permitted  in  192C,  with  an  additional  10  per 
cent  reduction  on  grains  other  than  wheat.  The  effect  was  to 
bring  down  rates  on  the  coarse  grains  nearly  to  what  they 
were  before  the  increases  of  1920.  Material  downward  read- 
justments have  been  made  by  the  carreirs  voluntarily  in 
export  rates  on  grain  and  its  products  to  North  Atlantic  and 
Gulf  ports.  Upon  these  rates  a  large  tonage  is  moved.  Re- 
ductions have  been  made  in  particular  instances  in  rates  on 
fruits,  vegetables,  and  other  agricultural  products.  Following 
recommendations  by  us  in  National  Live  Stock  Shippers' 
League  v.  A.  T.  &  S.  F.  Ry.  Co.,  63  L  C.  C.  107,  carload  rates 
on  live  stock  between  points  in  the  Mountain-Pacific  and 
Western  groups  which,  in  September,  1921,  were  50  cents  per 
100  pounds  or  more,  were  reduced  20  per  cent,  but  not  belov/ 
50    cents. 

We  have  referred  to  the  general  reductions  in  practically 
all  carload  and  a  few  less-than-carload  rates  on  the  principal 
products  of  the  farm,  garden,  orchard,  and  ranch,  applicable 
during  .the  first  six  months  of  1922.  These  reductions  re- 
sulted in  rates  not  exceeding  90  per  cent  of  the  rates  estab- 
lished August  26,  1920.  Among  the  articles  affected  are 
grain  and  grain  products,  rice  and  rice  products,  hay  and 
straw,  butter  and  cheese,  eggs  and  live  poultry,  peanuts, 
fruits  and  vegetables,  live  stock,  cotton  and  cotton  linters, 
cotton  seed  and  cottonseed  hulls,  unmanufactured  tobacco, 
wool,  and  mohair. 

Complaint  has  been  made  of  a  number  of  exceptions  or 
omissions  in  appljdng  these  reductions  in  the  various  rate 
groups.  Cotton  rather  generally  moves  on  any-quantity  rates. 
The  reductions  were  applied  to  cotton,  any  quantity,  in  the 
Southern  group,  and  in  that  portion  of  the  Western  district 
known  as  Southwestern  territory,  but  not  in  the  remainder 
of  the  Western  group,  in  the  Eastern  or  Mountain-Pacific 
groups,  or  on  interterritorial  traffic  except  between  points 
in  the  Southwest  and  points  in  the  Southern  group.  Peanut 
rates  were  reduced  in  the  Southern  group,  but  not  in  the 
other  groups,  and  the  reductions  were  confined  to  peanuts 
"raw  in  the  shell."  It  is  said  that  peanuts,  shelled,  and  cer- 
tain products,  such  as  peanut  butter,  should  have  been  in- 
cluded. Cottonseed  and  peanut  meal  and  cake  in  the  Western 
district  and  Eastern  group  are  generally  subject  to  grain- 
product  rates  and  therefore  received  the  benefit  of  the  reduc- 
tions, whereas  in  the  Southern  group  specific  commodity 
rates  apply  which  were  not  reduced.  Shippers  contend  that 
this  has  resulted  in  undue  prejudice  to  industries  in  that 
group. 

Rate  reductions  on  rice  and  its  products  were  not  made 
in  New  England  or  in  western  trunk-line  territory.  Trans- 
continental class  rates  applying  on  farm  products  were  not 
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reduced.  The  schedules  filed  did  not  cover  watermelons  from 
Georgia  and  other  southern  states  to  northern  markets,  or 
potatoes  from  Aroostook  County,  Me.,  to  New  England  and 
trunk-line  territories.  Rates  on  potatoes  from  that  part  of 
Maine  to  important  eastern  markets,  such  as  New  York  and 
Philadelphia,  were  left  on  a  materially  higher  basis  than  from 
Wisconsin  and  other  more  distant  western  producing  points. 
In  some  instances  they  were  higher  from  Presque  Isle,  Me., 
than  from  Waupaca,  Wis.,  and  Cadillac,  Mich.,  to  the  same 
destinations.  Among  the  typical  commodities  not  covered  by 
the  reductions  in  any  group  were  broom  corn,  seeds,  nursery 
stock,  cocoanuts,  pickles,  preserves,  canned  goods,  milk,  oleo- 
margarine, and  frozen  eggs.  Certain  shippers  urged  inclusion 
of  these  commodities  on  the  ground  that  they  were  analogous 
to  other  articles  upon  which  the  rates  were  reduced.  Thus, 
shippers  pointed  out  the  importance  of  seeds  to  agricultural 
interests,  and  urged  that  seed  rates  should  be  reduced  in 
order  to  stimulate  production. 

In  the  late  months  of  1921  and  in  January  and  February, 
1922,  there  was  an  appreciable  advance  in  prices  of  live  stock 
and  of  grain,  cotton,  and  other  important  agricultural  prod- 
ucts, and  the  situation  in  producing  regions  has  materially 
improved.  As  stated,  the  reduced  rates  on  farm  products  and 
live  stock  other  than  those  prescribed  by  us  in  Rates  on  Grain, 
Grain  Products,  and  Hay,  supra,  are  scheduled  to  expire  June 
30,  1922.  The  failure  to  apply  the  reductions  more  uniformly 
has  created  difficulties  which,  in  our  judgment,  should  be  cor- 
rected. We  are  of  opinion  that  the  reductions  should  include 
carload  rates  on  nursery  stock  and  farm  and  field  seeds  in  all 
rate  groups ;  rates  on  potatoes  from  Maine,  watermelons  from 
points  in  the  Southern  group,  peanuts  "raw,  in  the  shell," 
cottonseed  and  peanut  cake  and  meal,  rice  and  rice  products, 
in  carloads,  and  on  cotton  and  leaf  tobacco,  any  quantity, 
where  not  now  included. 

Packing-House  Products. 

Packing  houses  located  at  East  Cambridge,  Mass.,  New 
York,  and  other  eastern  points  draw  a  considerable  portion  of 
their  live  stock  from  the  West.  Packing  houses  in  the  in- 
terior, Iowa,  for  example,  compete  with  them  in  eastern  mar- 
kets. Immediately  prior  to  the  general  increase  of  June  25, 
1918,  rates  on  cattle  and  hogs  from  the  Mississippi  River  to 
East  Cambridge  were  from  1  to  17  cents  per  100  pounds 
lower  than  the  rates  on  cured  or  fresh  meats.  These  differ- 
ences have  been  widened  by  the  general  rate  changes  of  the 
last  four  years  until,  following  the  10  per  cent  reduction  on 
live  stock  effective  in  January,  1922,  the  differences  now 
range  from  12  to  40.5  cents,  and  seriously  handicap  interior 
independent  packers  in  the  eastern  markets. 
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Upon  this  record  it  is  not  practicable  to  prescribe  a 
specific  relationship  between  the  rates  on  the  live  animal  and 
on  the  product,  but  the  carriers  should  make  some  revision  of 
these  rates  from  the  Mississippi  River  eastward. 

«  

Fertilizers    and    Fertilizer    Materials. 

Commercial  fertilizers  and  fertilizer  materials  are  used 
extensively  in  the  South  and  East.  The  use  of  fertilizer  was 
greatly  reduced  in  1921.  The  states  of  Alabama,  Florida,^ 
Georgia,  Mississippi,  North  Carolina,  South  Carolina,  Ten- 
nessee, and  Virginia  consumed  2,625,505  tons  of  fertilizer,  as 
compared  with  4,794,659  tons  in  1920,  4,742,406  tons  in  1914, 
and  4,159,047  tons  in  1911.  The  decreased  use  of  fertilizer 
in  1921  was  accompanied  by  decreased  yield  per  acre  of  many 
crops,  with  a  resulting  decline  in  traffic  for  the  carriers. 
The  widespread  and  increasing  ravages  of  the  boll  weevil  in 
the  South,  with  consequent  restriction  in  the  acreage  of  cot- 
ton planted  and  lessening  of  the  product,  have  greatly  de- 
creased the  tonnage  carried  by  rail.  The  direct  effect  has 
been  to  decrease  the  buying  power  of  the  whole  of  that  re- 
gion. This  condition  is  a  matter  of  grave  concern  to  south- 
ern shippers  and  carriers.  The  liberal  use  of  fertilizer  is 
one  of  the  most  practical  and  effective  methods  of  combat- 
ing the  boll  weevil. 

Commercial  fertilizer  consists  mainly  of  a  mixture  of 
acid  phosphate,  ammoniates,  and  potash.  Nitrate  of  soda  is 
the  chief  mineral  ammoniate  and  is  imported  from  Chile. 
Tankage  from  the  packing  houses  and  cottonseed  meal  supply 
the  organic  ammoniates. 

The  fertilizer  manufacturers  pay  the  transportation 
charge  on  raw  materials  and  usually  the  outbound  charge  on 
the  product.  The  price  of  fertilizer  at  the  time  of  the  hear- 
ing approached  the  price  in  1914.  The  extent  to  which  fer- 
tilizer is  used  is  determined  to  a  considerable  degree  by  the 
farmer's  ability  to  obtain  credit.  This  is  confirmed  by  the 
carriers.  Local  dealers  or  distributors  have  been  accustomed 
at  the  beginning  of  the  planting  season  to  extend  such  credit 
to  mature  with  the  crops,  in  turn  depending  upon  the  fer- 
tilizer manufacturers  for  credit.  Some  of  these  manufac- 
turers said  that  since  the  price  to  the  farmer  is  practically 
upon  a  pre-war  level,  rate  reductions  must  be  made,  and  the 
benefit  retained  by  them  in  order  to  enable  them  to  continue 
the  customary  extension  of  credit,  there  indirectly  benefiting 
the  farmer.  Others  said  that  a  reduction  will  immediately 
inure  to  the  purchaser. 

The  fertilizer  for  use  in  production  of  this  year's  crops 
has  already  moved,  but  the  annual  movement  of  raw  mate- 
rials into  the  fertilizer  plant  does  not  begin  until  May.  Fer- 
tilizer manufacturers  asked  that  reductions  ranging  from  20 
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to  25  per  cent  be  made  on  fertilizer  materials  and  that  on 
fertilizer  we  prescribe  for  the  Southern  group  a  distance 
scale  of  rates  suggested  by  them.  This  scale  would  involve  a 
reduction  of  approximately  22  per  cent  under  the  scale  pre- 
scribed by  us  in  Royster  Guano  Co.  v.  A.  C.  L,  R.  R.  Co.,  50 
I.  C.  C.  34,  as  subsequently  increased. 

Waste  Materials. 

Dealers  in  junk,  scrap  iron,  waste  paper,  and  similar 
waste  materials  urged  that  the  level  of  freight  rates  thereon 
was  wholly  out  of  proportion  to  the  value  of  the  commodities, 
that  their  movement,  except  for  short  hauls,  had  materially 
declined,  and  that  such  movements  were  being  made  to  a 
large  extent  by  motor  trucks  or  other  forms  of  transporta- 
tion. Many  rates  in  the  Eastern  group  are  higher  on  scrap 
lead  than  on  pig  lead,  on  scrap  iron  than  on  pig  iron.  Rates 
on  waste  paper  in  the  same  group  are  higher  in  some  in- 
stances than  on  paper  and  paper  products. 

The  utilization  of  waste  materials  is  of  economic  value  to 
the  country.  Dealers  contend  that  such  materials  are  quite 
as  basic  as  the  new  materials  and  that  this  should  be  recog- 
nized in  adjusting  rates. 

It  is  not  possible  upon  this  record  to  prescribe  a  definite 
adjustment,  but  carriers  should  promptly  revise  their  rates 
on  waste  materials. 

Petroleum   and   Products. 

In  the  United  States  469,639,000  barrels  of  crude  oil 
were  produced  in  1921,  an  increase  of  5.9  per  cent  over  1920, 
and  125,000,000  barrels  were  imported  from  Mexico.  The 
crude  oil  refined  in  1921  aggregated  443,000,000  barrels,  an 
increase  of  2.2  per  cent  over  1920,  and  the  total  amount  of 
gasoline,  kerosene,  fuel,  gas,  and  lubricating  oils  shipped  was 
405,204,000  barrels,  an  increase  of  approximately  1  per  cent. 

Exhibits  introduced  by  shippers  indicated  that  the  crude 
oil  moved  by  rail  in  1921  was  25  per  cent  less  than  in  1920, 
and  that  in  1921  only  6.6  per  cent  of  the  crude  oil  received 
at  refmeries  came  by  rail  as  compared  with  9.9  per  cent  in 
1920.  According  to  reports  of  carriers  on  file,  the  tons  of 
crude  oil  originated  on  Class  I  carriers  in  1920  were  6,435,074, 
and  in  1921,  5.044.513  tons,  or  22  per  cent  less.  According 
to  shippers,  the  number  of  carloads  of  Detroleum  products 
shipped  by  rail  in  1921  was  735,000,  or  8.5  per  cent  less  than 
in  1920.  The  number  of  tons  of  petroleum  products  origi- 
nated on  Class  I  carriers,  as  appearing-  in  their  renorts,  was 
29,615,954  in  the  year  1920  and  27.216  185  tons  in  1921,  a 
decrease  of  8  per  cent. 

Fuel  oil.  gasoline,  and  other  petroleum  products  are  im- 
portant elements  of  cost  in  mining,  agriculture,  and  industry. 
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being  used  as  fuel  or  motive  power  for  mine  machinery,  irri- 
gating plants,  tractors,  and  trucks.  Petroleum  loads  heavily, 
moves  in  large  volume  with  little  loss  or  damage,  and  shippers 
usually  furnish  the  tank  cars.  They  say  that  their  compen- 
sation from  the  carriers  for  use  of  the  cars  is  less  than  cost. 
The  carriers  pay  at  the  same  mileage  rate  on  empty  as  on 
loaded  cars,  and  the  movement  empty  is  practically  100  per 
cent  of  the  loaded  movement. 

In  August,  1918,  at  the  solicitation  of  the  petroleum 
industry,  the  Director  General  of  Railroads  substituted  a  flat 
increase  of  4.5  cents  per  100  pounds  in  all  carload  rates  on 
petroleum  and  its  products  for  the  25  per  cent  increase  pre- 
viously applied  under  his  General  Order  No.  28.  This  resulted 
in  comparatively  small  percentage  increases  in  long-haul  rates, 
but  the  percentage  increases  in  short-haul  rates  were  greater 
than  on  commodities  generally  and  in  many  cases  ranged 
from  100  to  200  per  cent.  Shippers  stated  that  as  a  result 
most  short-haul  rates  upon  petroleum,  especially  upon  crude 
and  fuel  oil,  are  greatly  out  of  proportion  to  +he  cost  of  trans- 
portation. 

Petroleum  and  its  products  are  consumed  generally 
throughout  the  country,  but  the  greatest  consumption  is  in 
the  states  east  of  the  Mississippi  and  north  of  the  Ohio  and 
Potomac  Rivers.  At  one  time  most  of  the  refineries  were 
located  in  the  Eastern  group.  In  recent  years  many  refineries 
have  been  constructed  in  the  Southwest  and  at  Atlantic,  Gulf, 
and  Pacific  coast  points.  In  1921  there  were  approximately 
250  refineries  in  the  Southwest,  of  which  130  were  shut 
down.  Less  than  50  per  cent  of  the  total  capacity  of  the 
interior  southwestern  refineries  was  in  operation  during  that 
year,  but  refineries  on  the  Gulf  coast  and  east  of  the  Missis- 
sippi River  were  operated  to  approximately  85  per  cent  of 
capacity.  Some  of  the  southwestern  refineries  appear  to  be 
of  inferior  construction,  but  nothing  of  record  indicates  that, 
capacity  considered,  most  of  them  are  not  as  efficient  in 
operation  and  eouipment  as  refineries  generally. 

Shippers  urged  that  the  greater  extent  to  which  interior 
southwestern  refineries  were  idle  in  1921  was  due  to  the  per- 
centage increases  in  rail  rates  on  petroleum  products  from 
these  refineries  to  northern  and  eastern  markets,  which  had 
widened  the  spread  in  transportation  charges  to  the  disad- 
vantage of  southwestern  refiners.  For  example,  the  rates 
from  Tulsa,  Okla.,  and  Wood  River,  111.,  to  Cleveland,  Ohio, 
prior  to  the  increase  of  1920  were  45  cents  and  25  cents, 
respectively,  a  difference  against  Tulsa  of  20  cents.  That 
increase  resulted  in  rates  of  62  and  35  cents,  respectively,  in- 
creasing the  difference  to  27  cents.  The  record  indicates  that 
although  more  than  55  per  cent  of  the  crude  petroleum  pro- 
duced in  the  United  States  in  1921  came  from  wells  in  the 
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Southwest,  less  than  20  per  cent  of  the  total  crude  produced 
was  refined  by  the  interior  refineries  in  that  region ;  and 
that,  of  the  crude  produced  in  the  Southwest,  57  per  cent 
moved  either  by  pipe  lines  to  refineries  elsewhere,  or  by  pipe 
lines  and  tank  vessels  to  Atlantic  ports,  thus  depriving  the 
rail  lines  of  much  revenue.  Shippers  say  that  such  readjust- 
ments as  the  carriers  have  made  since  August,  1920,  instead 
of  lessening  the  burden  placed  upon  the  southwestern  refin- 
eries by  the  percentage  increases,  have  augmented  that  disad- 
vantage to  the  extent  of  3.5  cents  per  100  pounds,  the  amount 
of  a  flat  reduction  in  rates  between  points  in  central  territory 
and  from  central  to  trunk-line  territory.  Following  that  re- 
duction the  advantage  of  Wood  River  over  Tulsa  in  reaching 
Cleveland  became  30.5  cents. 

Rail  lines  are  not  obtaining  as  great  a  proportion  of  the 
total  movement  as  they  did  in  former  years.  This  is  due 
chiefly  to  the  rapid  development  and  increased  use  of  other 
forms  of  transportation,  notably  pipe  lines,  motor  trucks, 
tank  vessels,  and  accessorial  storage  facilities.  While  trans- 
portation by  these  other  forms  of  carriage  is  undoubtedly  in 
many  cases  more  economical  than  by  rail,  and  while  rail 
lines  may  not  expect  to  retain  the  entire  traffic,  use  of  the 
other  forms  of  transportation  is  enhanced  by  the  existing 
level  or  rail  rates.  The  increases  in  many  short-haul  rates 
over  the  1917  basis  are  now  from  5  to  6.5  cents  per  100 
pounds,  which  in  themselves  would  be  high  rates  in  many 
cases.  Many  short-haul  rates  are  materially  higher  than  on 
other  commodities  of  like  transportation  characteristics.  The 
rail  lines  are  losing  some  short-haul  traffic  which  they  might 
retain  at  lower  but  still  remunerative  rates.  Self-interest 
w^ould  seem  to  dictate  revision  by  them  of  their  short-haul 
rates. 

Shippers  of  petroleum  throughout  the  country  have 
agreed  upon  a  plan  contemplating  reductions  in  and  readjust- 
ment of  practically  all  petroleum  rates  on  the  following  basis: 


1.  In   official   classification    territory. 

2.  In    New    England. 

3.  Between    trunk-line    territory    and 

New    England 

4.  Between    central    freight    associa- 

tion  territory  and   New    Rngland 

5.  Southern    nnd    western    classifica- 

tion   territories,     except    Pacific 
coast. 


a.     Pacific   coast  territory. 
7.     All    terrirones. 


Rendiusted  to  rntes  of  January  1. 
1917,    plus   40   per  cent. 

4.5   cents   per   100   pounds. 

4.5  cents  per  100  pounds,  with  90 
per  cent  of  fifth  class  as  a  maxi- 
mum. 

Rendiusted  to  bnsi.s  of  2  cents  per 
100  pounds  over  the  New  York 
rates     (N.^.     1    ahove). 

(1)  Thecal  rates — 15  per  cent,  plus  a 
specific  reduction  of  4.5  ?ents  per 
100    pounds 

(2)  ProDortional  r.ntes — 15  per  cent, 
nlus  2  or  2.5  cents  per  100  pounds, 
whichever  was  authorized  in  freight 
rate   authority   No.    96. 

15  ner  cent,  nlus  soecific  reduction 
of   4.5  cents   per  100  pounds. 

Application  of  any  minimum  rate  for 
short    hnuls    eliminated. 
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It  is  not  necessary  to  discuss  this  plan  in  detail.  Little 
specific  information  was  presented  relative  to  its  effect  upon 
existing  rate  structures  or  the  revenues  of  the  carriers. 
Evidently  important  changes  in  relationships  and  decrease 
in  revenue  would  result  from  its  adoption,  unless  accompanied 
by  an  increase  in  tonnage  hardly  to  be  anticipated.  In  offi- 
cial classification  territory  the  reduction  would  be  about  30 
per  cent  and  carry  the  rate  level  below  that  obtaining  imme- 
diately prior  to  August,  1920.  The  rates  could  be  made  effec- 
tive only  by  recomputing  all  existing  rates  and  reissuing  the 
schedules.     This  would  take  much  time. 

The  percentage  increase  of  1920,  coupled  with  the  subse- 
quent reduction  of  3.5  cents  in  central  territorj^  has  tended 
to  lessen  the  rail  movement  of  refined  products  and  fuel  oil 
from  southwestern  refineries  to  northern  and  eastern  mar- 
kets and  to  increase  the  movement  of  crude  oil  by  pipe  line 
from  southwestern  producing  territory  to  northern  refineries, 
and  also  to  Gulf  coast  refineries,  from  which  the  movement  is 
by  water  to  North  Atlantic  ports  and  thence  by  short  rail 
hauls  into  the  interior.  As  a  result  the  southwestern  refin- 
eries are  suffering  while  other  refineries  are  operating  more 
nearly  to  capacity. 

This  situation  appears  to  clearly  fall  within  the  class  of 
readjustments  contemplated  when  the  increases  of  1920  were 
authorized.  Carriers  should  promptly  revise  their  rates 
from  the  Southwest  to  the  Eastern  group  in  order  to  lessen 
the  spread  as  compared  with  rates  between  points  in  central 
and  trunk-line  territories.  This  should  not  be  construed  as 
requiring  re-establishment  of  the  precise  differences  which 
existed  immediately  prior  to  the  increase  of  1920. 

Roofing   Slate. 

Shippers  of  roofing  slate  assailed  the  rates  on  that  com- 
modity from  Vermont,  Pennsylvania,  and  other  eastern  states 
to  destinations  in  central  territory  and  on  the  Pacific  coast. 
Slate  moves  to  central  territory  on  class  rates  which  are  sub- 
stantially higher  than  the  commodity  rates  generally  appli- 
cable on  quarry  products,  prepared  roofing,  asphalt  shingles, 
and  other  roofing  materials.  No  justification  for  this  dis- 
parity was  offered,  and  carriers  should  promptly  revise  their 
rates  on  roofing  slate  to  central  territory  so  as  to  bring  them 
into  better  accord  with  rates  on  other  roofing  materials. 

Groceries. 

A  national  organization  of  wholesale  grocers  introduced 
evidence  to  the  effect  that  wholesalers  are  not  only  distrib- 
utors, but,  in  a  sense,  warehousemen  and  bankers  as  well, 
extending  credit  to  retailers  and  general  country  stores,  and 
that  their  ability  to  continue  this  credit  had  been  impaired  by 
heavy   losses   incurred   through    recessions   in   price.      These 


242  MONTANA    UTILITIES    REPORTS 

shippers  urged  that  groceries  are  entitled  to  reductions  quite 
as  much  as  farm  products,  in  that  groceries  are  among  the 
necessaries  of  life,  and  many,  such  as  canned  goods,  are  farm 
products  at  a  later  stage. 

Canners  of  fruits,  vegetables,  milk,  and  other  commodi- 
ties located  in  California,  Indiana,  Maryland,  Utah,  and  other 
states  urged  reductions  on  canned  goods  for  similar  reasons. 
Canning  conserves  foodstuffs  and  permits  a  wider  distribu- 
tion than  would  otherwise  be  possible.  The  evidence  indi- 
cates that  prices  have  declined  appreciably  since  1920.  Utah 
shippers  testified  that  their  prices  in  1921  were  50  per  cent 
of  those  in  1920,  owing,  in  part,  to  a  large  surplus  carried 
over  from  that  year;  and  that  they  had  experienced  heavy 
losses  in  consequence,  even  though  their  shipments  in  1921 
did  not  diminish  in  volume.  A  shipper  of  pickles  insisted 
that  any  reduction  made  upon  canned  goods  should  apply  to 
sauerkraut  and  pickles  in  barrels  or  bulk. 

The  wholesale  grocers  said  that  staple  foods  move,  for 
the  most  part,  to  retail  dealers  in  less-than-carload  lots,  gen- 
erally at  class  rates.  They  urged  that  it  would  be  a  mistake 
to  confine  rate  reductions  to  carload  traffic,  as  to  do  so  would 
favor  large  dealers  at  the  expense  of  small  and  would  result 
in  little  benefit  to  the  great  mass  of  consumers.  Generally 
transportation  charges  on  movements  from  jobbers  to  re- 
tailers are  paid  by  the  latter.  The  wholesale  grocers  claimed 
that  they  would  not  gain  financially  by  reductions  in  less- 
than-carload  rates,  but  that  they  favored  such  reductions  in 
the  public  interest,  and  asked  that  reductions  be  required  in 
all  rates  on  foodstuffs,  both  in  carloads  and  less  than  carloads, 
to  a  basis  "somewhere  near  their  pre-war  level." 

Milk,  Cream  and  Dairy  Products. 

The  evidence  as  to  milk,  other  than  canned,  dealt  largely 
with  rates  into  certain  great  cities.  Particular  readjustments 
to  New  York,  Chicago,  and  other  centers  were  advocated,  but 
will  not  be  here  discussed.  The  milk  shippers  pointed  out 
that  when  rates  on  products  of  the  farm  were  reduced  by  the 
carriers  in  January,  butter,  eggs,  and  cheese  were  included, 
but  not  milk.  They  apparently  disregard  the  greater  increase 
applied  in  1920  to  butter,  eggs,  and  cheese. 

Dairy  products  are  produced  chiefly  in  the  states  west  of 
the  Indiana-Illinois  state  line  and,  inasmuch  as  the  chief 
markets  are  in  the  East,  their  transportation  involves  com- 
paratively long  hauls.  In  eastern  seaboard  cities  competition 
is  encountered  with  imported  commodities,  particularly  butter 
from  Denmark,  upon  which  the  transportation  charge  is 
approximately  3  cents  per  pound.  Shippers  of  dairy  products 
urged   reductions   greater  than   those  already   made   on   the 
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ground  that  these  commodities  are  necessaries  of  life  and 
that  reductions  are  needed  to  meet  the  competition  of  im- 
porters.   Danish  butter  is  said  to  be  of  high  quahty. 

Paper  and  Paper  Products. 

Manufacturers  of  newsprint  and  other  kinds  of  paper^ 
box  board,  and  paperboard,  urged  reductions  in  rates  on  those 
commodities.  At  the  beginning  of  1922  paper  mills"  were  be- 
ing operated  at  about  60  per  cent  of  capacity.  The  prices  of 
paper  had  declined  to  approximately  50  per  cent  over  those 
obtaining  just  prior  to  1916.  At  that  time  the  contract  price 
of  newsprint  paper  was  about  $40  per  ton ;  in  1920-21  it 
reached  $130  per  ton;  and  by  February,  1922,  had  declined 
to  $70  per  ton. 

Rate  reductions  were  urged  by  paper  manufacturers  not 
only  on  the  finished  product,  but  on  raw  materials  used  in 
the  manufacture  of  paper,  such  as  pulp  wood,  coal,  clay, 
sulphur,  resin,  and  tallow.  Between  3  and  4  tons  of  these 
materials  are  required  to  produce  1  ton  of  newsprint  paper. 
Rates  on  paper  from  New  England  were  especially  assailed 
on  the  ground  that  relatively  lower  rates  were  in  effect  from 
western  mills.  The  New  England  shippers  urged  us  to  pre- 
scribe rates  on  newsprint  paper  not  exceeding  80  per  cent  of 
the  rates  on  book,  printing,  and  wrapping  paper,  with  sixth- 
class  rates  as  mixima,  and  further  urged  that  reductions 
should  be  made  from  New  England  to  Chicago  and  western 
points,  even  though  reductions  were  not  made  from  the  west- 
ern mills.  They  also  contended  that,  if  reductions  are  to  be 
general,  the  rates  from  New  England  to  points  in  the  Eastern 
group  should  be  lowered  to  a  greater  extent  than  rates  from 
western  mills.  The  evidence  does  not  warrant  fixation  of 
the  proper  rate  relationship  between  these  competing  mills. 

Cottonseed    Products,    Vegetable    Oil,    and    Soap. 

There  are  about  750  cottonseed-oil  mills  in  the  cotton- 
growing  territory  of  the  South.  They  represent  an  invest- 
ment of  about  250  million  dollars  and  crush  85  per  cent  of 
the  cotton  seed  produced.  The  products  are  cottonseed  oil, 
meal,  hulls,  and  linters.  Cottonseed  oil  is  largely  used  in  the 
manufacture  of  soap  and  also  is  refined  to  produce  lard  sub- 
stitutes. In  1921  this  industry  brought  its  costs  down  mate- 
rially below  those  of  1920.  About  500  of  the  mills  were 
©Derated  in  the  season  1921-22,  300  of  them  continuously. 
The  failure  to  ODerate  more  nearly  to  capacity  is  attributed 
in  part  to  high  freight  rates. 

Soap  moves  for  the  most  part  in  car  lots  from  factories 
to  distributing  points,  but  there  is  also  a  considerable  less- 
than-carload  movement  from  factories.  From  distributing 
points  the  movement  is  in  less  than  carloads.     The  principal 
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raw  materials  used  are  fats,  greases,  and  oils.  Caustic  soda, 
soda  ash,  lime,  and  borax  are  also  largely  used.  The  aggre- 
gate inbound  and  outbound  tonnage  of  materials  and  product 
was  estimated  at  3,000,000  tons  annually,  much  of  it  moving 
for  considerable  distances.  Delivered  prices  of  soap  were 
said  to  be  about  33>:^  per  cent  over  those  of  1914.  The  soap 
manufacturers  asked  that  as  soon  as  a  reduction  in  rates  is 
possible  it  be  made  horizontally  in  all  rates.  They  say  that  a 
reduction  in  coal  rates  of  at  least  65  per  cents  would  be  neces- 
sary to  benefit  them  as  much  as  a  5  per  cent  reduction  in 
all  rates.  . 

Miscellaneous  Commodities. 

Shippers  of  many  other  commodities  appeared  in  this 
proceeding.  Their  testimony  covered  a  wide  range.  It  dealt 
extensively  with  the  prices  then  prevailing  as  compared  with 
those  of  1920  and  prior  years,  the  effect  of  price  declines  and 
the  business  depression  of  1921  upon  producers,  manufac- 
turers, and  dealers,  the  transportation  characteristics  of  their 
commodities,  and  other  matters  deemed  by  them  to  bear  upon 
existing  rates  and  the  need  for  reductions.  Their  contentions 
fall  into  two  main  classes:  One,  that  the  prosperity  of  their 
particular  industries,  or  of  the  country  as  a  whole,  depend 
as  much  upon  reductions  on  their  commodities  as  on  others 
and  that  their  commodities  are  either  basic  or  quite  as  basic 
as  those  generally  so  considered;  the  other,  that  any  reduc- 
tions required  should  be  in  all  rates  in  order  to  obtain  the 
greatest  good  for  the  greatest  number.  These  contentions, 
of  either  class,  were  made  by  many  witnesses  upon  the  prem- 
ise that  we  should  find  it  possible  under  prevailing  conditions 
to  require  further  rate  reductions,  as  to  which  they  ex- 
pressed no  views.  The  varied  character  of  the  commodities 
covered  by  the  evidence  is  apparent  from  the  following 
partial  list  of  those  not  already  discussed:  Agricultural  im- 
plements, alkali  products,  bauxite  ore,  beverage  containers, 
burial  goods,  chewing  gum  and  candy,  clam  and  mussel  shells, 
coffee,  creosote  oil,  explosives,  feldspar,  furniture,  glass  and 
glassware,  granite  and  marble,  ice,  insecticides,  naval  stores, 
plumbers'  earthenware,  pottery,  shoes,  soda  ash,  soil  condi- 
tioners, syrup  and  molasses,  tanks,  terra  cotta,  tin  cans,  wood 
pulp  and  pulp  wood,  and  wool. 

In  view  of  the  conclusions  hereinafter  reached,  individ- 
ual discussion  of  each  of  these  various  commodities  is  un- 
necessary. Summarized,  it  appears  that  shippers  of  prac- 
tically all  commodities  have  been  suffering  from  the  business 
depression  of  1921  and  that,  in  varying  degree,  nearly  all 
ascribe  this  prolonged  depression  in  part  to  the  existing  high 
level  of  rates  and  feel  that,  until  downward  revision  is  made, 
return  to  a  volume  of  business  equal  to  that  of  years  prior 
to  1921  probably  will  not  be  attained.     Many  of  these  com- 
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modities  compete  with  one  another  for  various  uses,  and 
to  reduce  rates  on  one  and  not  upon  the  other  will,  it  was 
claimed  by  some,  result  in  unjustifiable  discriminations  be- 
tween particular  shippers  or  commodities  and  in  disturbance 
of  business  conditions.  Many  move  on  class  rates  in  some 
portions  of  the  country  and  on  commodity  rates  in  others. 
Many  move  in  less-than-carload  lots  at  some  stage  before 
reaching  the  point  of  consumption.  In  many  cases  the  trans- 
portation charges  on  the  final  less-than-carload  movement 
nearly  equal  the  aggregate  of  the  previous  charges  on  r-iw 
materials  and  finished  product  in  carloads.  Although  ship- 
pers of  most  manufactured  articles  seek  reductions  upon  the 
raw  materials  which  enter  into  the  manufacture,  practically 
all  insisted  that  reductions  are  necessary  on  the  product  as 
well.  Taken  as  a  whole,  the  evidence  relative  to  the  miscel- 
laneous commodities  indicates  that  reductions  confined  to  a 
few  so-called  basic  materials  would  not  satisfy  many  shippers 
and  would  bring  about  numerous  complaints  of  discrimination 
between  particular  shippers  or  communities. 

Passenger  Fares. 

During  the  10-year  period,  1911-1920,  the  number  of 
revenue  passenger-miles  substantially  increased,  as  evidenced 
by  the  following  figures  compiled  by  our  bureau  of  statistics, 
showing  the  number  of  revenue  passenger-miles  for  each 
year,  1911  to  1921,  Class  I  roads,  stated  in  millions: 


Year 

TDastern 
district 

Southern 
district 

Western 
district 

United 
States 

Fiscal   year   ending   June    30: 

1911     

15,162 
15,402 
16,087 
16,349 
14,961 
15,628 

16,627 
18,408 
19,517 
21,471 
21,927 
18,719 

4,072 
4,221 
4,384 
4,585 
3,988 
4,116 

4,574 
5,777 
7,405 
7,099 
6,618 
5,085 

13,137 
12,693 
13,404 
13,633 
12,841 
13,902 

13,385 
15,292 
15,755 
17,788 
18,304 
13,525 

32,371 

1912 

32  316' 

1913     

33  875 

1914     

34,567 

1915     

31  790 

1916      

33  646 

Calendar    year: 

1916     

34  586 

1917     

39  477 

1918      

42  677 

1919 

46  358 

1920     

46  849 

1921      

37  329 

For  the  country  as  a  whole  the  increase  from  1911  to 
1920  was  over  44  per  cent,  but  the  year  1921  showed  a 
decrease  as  compared  with  the  years  1917,  1918,  1919,  and 

1920.  The  charted  trend  of  the  years  1890-1915  would  have 
carried  the  revenue  passenger-miles  for  all  carriers  in  1920, 

1921,  and  1922  to  shghtly  in  excess  of  43,  44,  and  45  billions, 
respectively.  The  movement  in  1921  was  approximately  6 
billions  below  and  in  1920  approximately  4  billions  above  that 
trend.     To  equal  in   1922  the  revenue  passenger-miles  indi- 
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cated  by  the  trend  would  require  an  increase  over  1921  of 
about  19  per  cent,  and  to  equal  those  realized  in  1920  an 
increase  of  about  25  per  cent. 

In  1918  standard  passenger  fares  were  increased  to  a 
minimum  basis  of  3  cents  per  mile.  This  resulted  in  an 
increase  of  50  per  cent  where  2  cents  per  mile  was  the  basic 
fare,  20  per  cent  where  2.5  cents  applied,  and  no  increase 
where  the  fare  was  3  cents  or  higher.  In  1920  we  authorized 
an  increase  of  20  per  cent  in  passenger  fares  and  a  sur- 
charge upon  passengers  in  sleeping  and  parlor  cars  equal  to 
50  per  cent  of  the  charge  for  space  in  such  cars.  No  in- 
creases were  proposed  by  carriers  upon  passenger  traffic 
prior  to  the  decision  of  the  Railroad  Labor  Board,  which  Dre- 
scribed  wage  increases  estimated  to  be  somewhat  in  excess 
of  618  million  dollars.  The  average  revenue  per  passenger- 
mile  of  Class  I  roads  on  all  classes  of  passenger  traffic  was 
1.976  cents  in  1914  and  3.088  cents  in  1921,  an  increase  of 
56.3  per  cent.  During  the  same  period  their  average  revenue 
per  ton-mile  on  freight  increased  76.2  per  cent.  The  total 
charge  to  the  public  was  decreased  on  January  1,  1922,  by 
removal  of  the  Federal  tax  of  8  per  cent  op  passenger  and 
as  stated,  3  per  cent  on  freight  traffic. 

According  to  statistics  compiled  by  us  from  annual  re- 
ports of  Class  I  roads,  the  operating  ratio  in  1920  for  passen- 
ger and  allied  services  was  more  favorable  than  that  for 
freight  service.  For  the  12  months  ended  September  30, 
1921,  the  situation  was  reversed,  and,  except  in  the  southern 
district,  the  operating  ratio  for  the  freight  service  became 
the  more  favorable  of  the  two.  This  is  readily  explained  by 
the  greater  increase  in  freight  rates  than  in  passenger  fares 
and  by  the  fact  that  decline  in  traffic  permits  of  greater 
reduction  in  freight-train  than  in  passenger-train  mileage. 
The  operating  ratios  for  the  periods  mentir  led  are  given 
below.  These  ratios  are  not  necessarily  indicative  of  what 
the  corresponding  ratios  would  be  for  1922  under  present 
rates  and  fares: 


District 


Calendar  year  1920 


Freight 
service 


Fassengrer 
and  allied 
services 


Twelve  months  ending 
Sept.  .Sn.  1921 


Freight 
service 


Passenger 
and  allied 
services 


Eastern      , 

Southern     

Western      , 

United     States 


102.77% 
97.27% 
91.487f 

97.50% 


90.26% 
83.16% 
82.96% 

86.17%! 


85.28% 
89.27% 
79.89% 

83.57% 


90.69% 
86.52% 
85.45% 

87.83% 


Many  causes  contributed  to  the  decrease  in  revenue  pas- 
senger-miles in  1921.     They  include  the  business  depression, 


BOARD    OF     RAIROAD    COMMISSIONERS 


247 


the  increased  use  of  motor  vehicles,  the  improvement  of 
highways,  and  the  high  level  of  passenger  fares.  Reduction  in 
fares  would  no  doubt  increase  travel  somewhat,  but  the  record 
does  not  warrant  the  conclusion  that  under  existing  condi- 
tions this  stimulus  would  suffice  to  offset  the  resulting  loss 
in  revenue.  Eastern  carriers  estimated  that  restoration  of 
the  passenger  fare  of  August  25,  1920,  a  reduction  of  16^ 
per  cent,  would  result  in  a  revenue  loss  of  $176,560,000  an- 
nually in  the  whole  country,  and  that  to  offset  that  loss  an 
increase  of  20  per  cent  in  passenger  traffic  would  be  neces- 
sary, allowing  nothing  for  the  added  expensf;  incident  to  the 
additional  traffic. 

The  Pullman  Company  sought  removal  of  the  surcharge, 
contending  that  it  tended  to  reduce  travel  in  sleeping  and 
parlor  cars.  A  sharp  decline  in  such  travel  followed  the 
application  of  the  surcharge.  Fluctuations  since  September, 
1920,  in  the  number  of  Pullman  passengers  carried  have 
almost  paralleled  those  in  the  number  of  all  revenue  passen- 
gers carried,  as  shown  by  the  following  table: 


Month 

All 
passengers 

Pullman 
passengers 

Month 

All 
passengers 

Pullman 
passengers 

1920 
June 

102,055,000 

114,698,000 

116,458.000 

104,642,000 

99,251,000 

96,921,000 

99,308,000 

94,661,000 
83,474,000 
90,867.000 

3,618,050 
3,892,896 
4,126,186 
3,422,673 
2,974,833 
2,692,723 
2,759,442 

2,657,771 
2,307,168 
2,633,165 

1921 
April          

83,366,000 

86,887,000 
84,168,000 
90,899,000 
90,120,000 
84,482,000 
80.761.000 
78,165,000 
82,938.000 

81.278.000 

2.443,961 

Julv 

Mav    

2,553,188 

August 

June         

2,774,177 

September     .... 
October 

July    

August    

2.903.775 
2,970,079 

November    

December 

September 
October     

2,890,136 

2,476,852 

1921 

January      

February    

March 

November 
December    

1922 
January 

2,245,621 
2,369.431 

2.444.584 

The  record  indicates  that  travel  in  sleeping  and  parlor 
cars  has  not  decreased  in  substantially  greater  ratio  than 
travel  generally,  and  does  not  warrant  a  conclusion  that  the 
decrease  in  travel  in  sleeping  and  parlor  cars  is  traceable  to 
the  surcharge. 

Theatrical  and  Chautauqua  interests  introduced  evidence 
on  which  they  sought  establishment  of  party  fares  lower  than 
the  prevailing  individual  fares,  and  lower  charges  for  the 
movement  of  baggage  and  baggage  cars.  Prior  to  Federal 
control  carriers  generally  maintained  party  fares  on  a  lower 
basis  than  individual  fares.  We  have  no  authority  to  re- 
quire carriers  to  establish  for  particular  passengers  or  par- 
ticular occasions  special  fares  lower  than  the  regular  fares. 
The  record  affords  no  adequate  basis  for  dealing  with  the 
carriers'   charges  or   practices   in   respect   to  baggage.     But 
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the  carriers  may  themselves  establish  party  fares,  or  change 
their  practices  in  the  handling  of  baggage,  if  they  do  so  with- 
out unlawful  discrimination. 

Electric  Railroads. 

The  only  evidence  as  to  the  rates,  fares,  and  charges  of 
electric  railroads  was  introduced  in  behalf  of  a  national  as- 
sociation of  such  carriers.  This  was  substantially  to  the  ef- 
fect that  most  electric  lines  do  not  fall  within  the  purview 
of  section  15a  of  the  interstate  commerce  act;  that  while 
generally  their  freight  rates  and  charges  were  increased  pur- 
suant to  Increased  Rates,  1920,  supra,  the  authority  thereby 
granted  did  not  extend  to  passenger  fares ;  and  that  no  re- 
ductions in  their  charges  are  warranted  at  this  time.  This 
evidence  stands  uncontroverted  upon  the  record. 

In  the  case  cited  we  said  at  page  253: 

Petitions  have  been  filed  in  this  proceeding  by  a  na- 
tional organization  of  electric  lines,  seeking  permission  to 
increase  their  rates  in  the  same  proportion  as  the  rates  of 
trunk  lines  are  advanced.  The  operating  costs  of  these  lines 
have,  on  the  whole,  increased  in  approximately  the  same 
ratio  as  those  of  steam  railroads.  In  some  instances  there  is 
competition  between  the  electric  lines  and  the  steam  rail- 
roads. We  conclude  that  the  freight  rates  of  electric  lines 
may  be  increased  by  the  same  percentages  as  are  approved 
herein  for  trunk  lines  in  the  same  territory.  This  is  not  to 
be  construed  as  an  expression  of  disapproval  of  increases, 
made  or  proiDosed  in  the  regular  manner,  in  the  passenger 
fares  of  electric  lines. 

Thereafter  many  passenger  fares  were  increased  by  elec- 
tric lines  in  the  same  proportion  as  those  of  steam  lines.  On 
the  whole,  these  carriers  have  had  substantially  the  same 
relief  as  the  steam  carriers.  The  influences  affecting  their 
charges  are  much  the  same  and  it  would  seem  that  they 
should  receive  like  treatment.  But  the  evidence  is  too 
meager  to  permit  of  specific  findings  as  to  individual  electric 
lines,  or  electric  lines  as  a  whole. 

Conclusions.  ■ 

The  carriers  take  the  position  that  we  must  be  guided 
solely  by  those  things  which  are  definite  and  certain  in  the 
past.  With  this  we  can  not  agree.  Our  function  under  the 
law  is  not  that  of  mere  computers  and  cannot  thus  be 
atrophied.  The  duty  to  prescribe  rates  for  the  future  carries 
with  it  the  obligation  to  exercise  an  informed  judgment  upon 
all  pertinent  facts,  present  and  past,  in  order  to  forecast  the 
future  as  best  we  may.  In  Rates  on  Grain.  Grain  Products, 
and  Hay,  supra,  we  said  at  page  99: 
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*  *  *  The  duty  cast  upon  us  by  section  15a  is  a  con- 
tinuing duty  and  looks  to  the  future.  It  does  not  constitute 
a  guaranty  to  the  carriers,  nor  is  the  obligation  cumulative. 
We  are  not  restricted  by  past  or  present  statistics  of  opera- 
tion and  earnings.  These  are  serviceable  only  as  they  illu- 
minate the  future.  What  is  contemplated  by  the  law  is  that 
in  this  exercise  of  our  rate-making  power  the  result  shall 
reflect  our  best  judgment  as  to  the  basis  which  may/  reason- 
ably be  expected  for  the  future  to  yield  the  prescribed 
return. 

When  we  decided  Increased  Rates,  1920,  supra,  the  coun- 
try was  still  in  a  period  of  steadily  rising  prices.  We  then 
resolved  doubts  as  to  future  operating  costs  in  favor  of  the 
carriers.  In  recent  months  costs  have  been  declining  and 
traffic  increasing.  Rates  of  pay  for  employes  have  been  re- 
duced to  an  extent  which,  based  upon  the  light  traffic  of 
1921,  is  estimated  by  carriers  to  aggregate  more  than  $350,- 
000,000  per  annum.  The  Railroad  Labor  Board  has  estimated 
that  the  reduction  exceeds  $400,000,000  per  annum,  without 
taking  into  account  changes  in  rules  and  working  conditions. 
The  tendency  is  toward  increased  revenues,  lowered  costs, 
and  higher  net  incomxC  for  the  carriers. 

Under  the  adverse  conditions  of  1921  the  net  railway 
operating  income  of  Class  I  carriers  of  the  United  States 
totaled  $614,810,531.  Based  upon  the  subnormal  traffic  of 
that  year,  and  the  wage  rates,  and  prices  of  materials  and 
supplies,  prevailing  at  the  end  of  the  year,  the  carriers  in 
their  constructive  year  estimated  an  aggregate  net  railway 
operating  income  of  $907,693,630,  equal  to  4.72  per  cent  upon 
the  valuation  used  by  us  in  Increased  Rates,  1920,  supra,  as 
adjusted  by  carriers  to  cover  Class  I  roads  only,  including 
additions  and  betterments  since  January  1,  1920,  amounting 
to  $778,499,045.  Adopting  the  ratio  of  net  railway  operating 
income  of  all  carriers  to  that  of  Class  I  carriers  in  1915  and 
1916  as  being  approximately  correct  for  1921,  the  net  rail- 
way operating  income  in  the  carriers'  constructive  year  would 
be  for  all  carriers  $923,783,340,  or  4.89  per  cent  upon  the 
valuation  taken  by  us  in  Increased  Rates,  1920,  supra. 

We  do  not  accept  the  adjustments  made  by  carriers  in 
their  constructive  year  as  correct  or  complete.  We  have 
indicated  that  further  adjustments  are  necessary  in  order 
better  to  reflect  probable  expenditures  for  Federal  income 
tax,  fuel,  and  materials  and  supplies.  And  in  considering  the 
estimates  of  that  constructive  year  in  their  bearing  upon 
what  may  be  anticipated  in  the  immediate  future  we  must 
take  into  account  other  factors.  Reductions  in  rates  vdll 
carry  with  them  reductions  in  operating  expenses  of  carriers 
through  lessened  transportation  charges  paid  by  them  on 
their  fuel  and  materials  and  supplies.     Thus  it  is  estimated 
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that  a  reduction  of  10  per  cent  in  transportation  charges  on 
coal  would  effect  a  saving  of  over  $7,000,000  on  the  amount 
of  coal  consumed  by  Class  I  carriers  in  1921. 

The  net  railway  operating  income  of  all  carriers  has  ex- 
ceeded $900,000,000  in  only  two  years,  1916  and  1917.  In 
1916,  the  most  prosperous  year  in  the  history  of  the  rail- 
roads, it  aggregated  $1,051,543,860,  and  during  the  three 
j'ears  of  the  test  period  the  average  for  Class  I  carriers  was 
$906,524,492,  approximately  the  amount  which  accrued  as 
annual  rental  to  the  carriers  under  Federal  control. 

The  figures  heretofore  given  include  no  estimate  for  in- 
creased traffic  over  that  of  1921,  which  clearly  was  subnor- 
mal. In  that  year  the  revenue  ton-miles  aggregated  about 
309.5  billions  or  25  per  cent  less  than  in  1920.  We  do  not 
anticipate  return  to  the  tonnage  of  1920  for  some  time  to 
come,  but  there  are  many  indications  of  greater  tonnage 
than  in  1921.  The  gradually  ascending  trend  of  traffic  dur- 
ing the  first  three  months  of  1922  has  been  mentioned.  The 
car  loadings  for  February  and  March,  1922,  exceeded  those 
of  the  corresponding  months  in  1921  by  11.7  per  cent  and 
19.9  per  cent,  respectively.  During  the  first  three  months 
of  1922  car  loadings  exceeded  those  of  the  same  period  of 
1921  by  11.9  per  cent. 

If  the  trend  of  tonnage  during  the  period  1890-1915  were 
reached  in  1922,  revenue  ton-miles  woufd  aggregate  362.5 
billions.  This  aggregate  is  substantially  less  than  that  of 
any  year  from  1917  to  1920,  inclusive,  and  is  approximately 
the  same  as  that  of  1916.  A  tonnage  equal  to  that  indi- 
cated by  the  trend  in  1890-1915  is  not  beyond  the  realm  of 
possibility  during  the  next  12  months. 

Any  additional  tonnage  realized  should  be  handled  under 
a  favorable  operating  ratio.  Shippers  and  carriers  alike 
agree  that  if  the  freight  traffic  of  1921  is  increased  by  a 
given  percentage,  the  percentage  of  increase  in  operating  ex- 
penses should  be  one-half  as  great.  It  appears  that  under 
present  rates,  and  with  an  increase  of  10  per  cent  or  more 
in  traffic  over  that  of  1921,  not  only  would  the  net  railway 
operating  income  of  the  carriers  as  a  whole  for  the  next  12 
months  be  substantially  in  excess  of  the  fair  return  herein 
determined,  but  it  would  greatly  exceed  the  corresponding 
figure  for  any  year  in  the  history  of  railroad  operation. 

It  is  our  duty  to  initiate  such  rates  as  will  enable  the 
carriers  to  earn  as  nearly  as  may  be  a  fair  return,  qualified 
as  provided  in  the  act.  In  1920  we  authorized  large  increases 
in  freight  rates  and  passenger  fares  designed  to  produce  the 
necessary  revenues  under  the  conditions  then  prevailing. 
There  was  then  little  doubt  of  the  ability  of  industry  to  bear 
the  increased  charges.  The  situation  has  since  changed.  The 
country  has  been  passing  through  a  period  of  abundant  sup- 
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ply  and  slack  demand,  in  which  prices  at  the  source  have 
fallen  off  sharply.  High  rates  do  not  necessarily  mean  high 
revenues,  for,  if  the  public  can  not  or  will  not  ship  in  nor- 
mal volume,  less  revenue  may  result  than  from  lower  rates. 

Shippers  almost  unanimously  contend,  and  many  repre- 
sentatives of  the  carriers  agree,  that  "freight  rates  are  too 
high  and  must  come  down."  This  indicates  that  transporta- 
tion charges  have  mounted  to  a  point  where  they  are  imped- 
ing the  free  flow  of  commerce  and  thus  tending  to  defeat 
the  purpose  for  which  they  were  established,  that  of  produc- 
ing revenues  which  would  enable  the  carriers  "to  provide 
the  people  of  the  United  States  with  adequate  transporta- 
tion." In  1921,  freight  traffic  was  only  slightly  more  than 
10  per  cent  in  excess  of  that  in  the  year  ended  June  30,  1915, 
which  was  not  an  unusual  year.  But  the  charges  for  moving 
freight  traffic  in  1921  totaled  nearly  four  billion  dollars,  or 
about  two  billion  dollars  in  excess  of  1915.  Railway  oper- 
ating revenues  in  1921  aggregated  about  51/2  billion  dollars, 
or  more  than  214  billion  dollars  in  excess  of  1915.  If  the 
traffic  in  1921  had  equaled  that  indicated  as  normal  by  the 
trend  during  the  26-year  period  preceding  the  war,  freight 
revenues  and  total  railway  operating  revenues  would  have 
exceeded  those  of  1915  by  approximately  21/?  billion  and  314 
billion  dollars,  respectively.  Without  any  allowance  for  pyra- 
miding of  transportation  charges  in  goods  passing  from  hand 
to  hand,  these  figures  are  significant  as  explaining,  at  least 
in  part,  existing  wide  spreads  between  the  amounts  received 
by  producers  and  those  paid  by  consumers. 

Manifestly  the  depression  of  1921  resulted  primarily 
from  causes  other  than  transportation  charges.  But  it  does 
not  follow  that  under  present  conditions  existing  high  rates 
do  not  tend  to  retard  the  return  to  a  more  normal  flow  of 
commerce.  Deflation  has  taken  place  to  a  greater  or  less  ex- 
tent in  wages  and  origin  prices  of  commodities  in  nearly 
all  branches  of  industry  but  most  transportation  charges 
are  still  near  the  peak.  In  Rates  on  Grain,  Grain  Products, 
and  Hay,  supra,  we  said  at  page  100: 

"The  really  vital  concern  of  the  carriers,  in  this  situa- 
tion, is  to  promote  the  return  of  what  may  be  deemed  nor- 
mal traffic,  and  anything  which  will  help  toward  this  end 
is  greatly  to  their  benefit.  So  far  as  a  tendency  downward 
in  their  rates  can  be  induced,  and  so  far  as  the  reductions  in 
wages  and  prices  which  have  already  been  made  effective 
can  be  converted  into  rate  reductions,  we  are  assured  that 
the  full  return  of  prosperity  will  be  hastened  for  both  in- 
dustry and  labor." 

Practically  all  agree  that  stability  of  freight  rates  is 
highly  desirable  and  that  normal  traffic  may  not  well  be 
expected   until   the   present   widespread   expectation   of   rate 
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reductions  is  realized  or  dispelled.  To  assume  that  rates  can 
or  should  be  stabilized  on  the  present  high  basis  is  futile. 
As  already  observed,  the  anticipation  of  a  falling  market 
tends  to  restrict  purchases,  and  until  the  public  is  convinced 
that  there  is  little  likelihood  of  immediate  further  material 
reductions  in  prices  or  transportation  charges,  the  confidence 
necessary  to  normal  business  will  to  that  extent  be  im- 
paired. The  period  of  deflation  has  been  in  progress  more 
than  15  months ;  demand  is  reviving ;  prices  are  showing  a 
tendency  to  stabilize  upon  a  level  much  below  that  of  1920 
but  above  that  of  pre-war  years ;  and  conditions  of  the  ag- 
ricultural and  manufacturing  industries  have  greatly  im- 
proved in  the  past  few  months. 

We  are  of  opinion  that  general  reduction  in  the  rate 
level,  as  substantial  as  the  condition  of  the  carriers  will  per- 
mit, will  tend  not  only  to  lessen  the  transportation  burden 
but  also  to  equalize  and  stabilize  the  conditions  under  which 
commerce  and  industry  are  carried  on,  with  consequent  fuller 
assurance  to  the  carriers  of  realizing  the  fair  return  con- 
templated by  the  law. 

The  results  of  the  three-year  period,  ended  June  30,  1917, 
were  by  statute  made  a  criterion  for  just  compensation  to 
the  carriers  taken  under  Federal  control.  The  raising  of 
the  rate  level  by  the  Director  General  of  Railroads  in  June, 
1918,  and  again  under  our  authority  in  August,  1920,  were 
necessitated  by  increase  in  operating  expenses.  The  latter 
havfc  now  partially  receded.  The  rate  increases  were  general 
and  justified  by  the  increase  in  general  cost  of  service, 
and  with  decrease  in  that  cost  a  rate  decrease,  also  general, 
is  justifiea.  The  justification  for  decrease  is  to  be  found  in 
the  rate  structure  as  a  whole  rather  than  in  individual  rates, 
or  in  rates  on  individual  commodities.  It  is  true  that  the 
prices  of  some  commodities  have  receded  more  rapidly  and 
to  a  greater  extent  than  others,  even  as  some  went  up  more 
rapidly  and  to  a  greater  extent  than  others.  Readjustment, 
however,  is  not  complete  and  the  process  of  equalizing  prices 
is  still  in  progress,  some  coming  up  and  others  going  down, 
which  will  probably  result  in  a  more  equal  price  level  in  the 
near  future.  The  needs  of  commerce  can  not  be  met  if  rates 
are  to  fluctuate  with  market  prices  of  cornmodities.  In  bring- 
ing down  the  rate  level  to  meet  lowered  expenses  a  similar 
process  should  be  followed  and  the  reduction  made  generally 
upon  all  commodities  in  substantially  equal  ratio. 

After  considering  all  the  facts  of  record,  including  the 
necessity  of  reasonable  expenditures  for  additions  and  bet- 
terments, we  find  and  determine: 

1.  That  on  and  after  March  1,  1922,  a  fair  return  upon 
the  aggregate  value  of  the  railway  property  of  the  carriers 
defined  in  section   15a  of  the  interstate  commerce  act,   de- 
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termined  as  therein  provided,  will  be  5.75  per  cent  of  such 
aggregate  property  value  as  a  uniform  percentage  for  all 
rate   groups    or   territories   designated    by   this    commission. 

2.  That  the  existing  freight  rates  and  charges,  including 
charges  for  switching  and  other  accessorial  services  and  all 
other  charges  applicable  to  freight  service  which  were  in- 
creased by  authority  of  Increased  Rates,  1920,  supra,  will  be 
on  and  after  July  1,  1922,  unjust  and  unreasonable  to  the  ex- 
tent that  they  may  respectively  include  more  than  the  fol- 
lowing percentages  of  increase  over  the  rates  in  effect  im- 
mediately prior  to  August  26,  1920,  in  and  between  the 
various  rate  groups  as  defined  in  Increased  Rates,  1920, 
58  I.  C.  C,  220,  489,  and  Authority  to  Increase  Rates,  ibid., 
302: 

In  the  eastern  group,  also  between  points  in  Illinois  ter- 
ritory and  between  Illinois  territory  and  the  eastern  group, 
26  per  cent  instead  of  the  40  per  cent  authorized  in  the  de- 
cisions last  cited. 

In  the  western  group,  and  between  the  western  group 
and  Illinois  territory,  21.5  per  cent  instead  of  the  35  per 
cent  so  authorized. 

In  the  southern  and  mountain-Pacific  groups,  12.5  per 
cent  instead  of  the  25  per  cent  so  authorized. 

On  interterritorial  traffic,  except  as  otherwise  provided 
herein,  20  per  cent  instead  of  the  33  K?  per  cent  so  authorized. 

3.  That  the  freight  rates  and  charges  herein  determined 
will  enable  the  carriers  in  the  respective  rate  groups,  under 
honest,  efficient,  and  economical  management  and  reasonable 
expenditures  for  maintenance  of  way,  structures,  and  equip- 
ment, to  earn  an  aggregate  annual  net  railway  operating  in- 
come equal,  as  nearly  as  may  be,  to  a  return  of  5.75  per 
cent  upon  the  aggregate  value,  as  taken  for  the  purposes 
of  this  proceeding,  of  the  railway  property  of  such  carriers 
held  for  and  used  in  the  service  of  transportation. 

4.  That  in  applying  the  reductions  above  prescribed,  rates 
between  points  within  a  group  and  points  on  the  border  line 
of  that  group  shall  be  reduced  as  provided  for  the  group. 
Where  a  river  constitutes  a  boundary  line  between  two 
groups,  points  on  both  banks  thereof  shall  be  considered  as 
border-line  points.  Where  rates  are  constructed  by  the  use 
of  combinations  upon  gateways  between  any  two  groups, 
each  of  the  factors  comprising  such  through  rates  shall  be 
reduced  separately  according  to  the  group  in  which  it  ac- 
crues. 

5.  Under  the  circumstances  described  in  paragraphs  (a), 
(b),  and  (c),  below,  carriers  should  consider  existing  freight 
rates  and  charges  as  representing  those  made  effective  by 
authority  of  Increased  Rates,  1920,  supra,  and  shall  apply  the 
reductions  herein  prescribed  accordingly,  even  though  in  such 
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instances  some  individual  rates  or  charges  may  be  higher 
and  others  lower  than  those  which  would  result  from  exact 
application  of  the  bases  above  prescribed: 

(a)  Where,  since  August  26,  1920,  rates  or  charges  have 
been  readjusted  primarily  to  remove  discrimination,  preju- 
dices or  discrepancies  without  material  effect  upon  the  ag- 
gregate level  of  the  rates  or  charges  so  adjusted.  This  does 
not  apply  to  rates  or  charges  which  have  been  reduced  since 
August  26,  1920,  primarily  for  the  purpose  of  removing  all 
or  a  part  of  the  general  increase  of  1920. 

(b)  Where  previously  existing  recognized  rate  relation- 
ships were  maintained  in  applying  the  increases  of  August, 
1920,  or  where  rates  have  been  readjusted  since  August  26, 
1920,  to  restore  previously  existing  recognized  rate  relation- 
ships. In  these  cases,  such  recognized  rate  relationships 
should  be  maintained  in  applying  the  reductions  herein  pre- 
scribed :  or,  if  that  is  impracticable  in  the  first  instance,  the 
rates  should  be  readjusted  to  restore  such  relationships  as 
soon  as  practicable. 

(c)  Where,  pursuant  to  decisions  by  us,  rates  or  chargei* 
shall  have  been  changed  since  August  26,  1920.  This  does 
not  apply  to  rates  resulting  from  Rates  on  Grain,  Grain 
Products,  and  Hay,  64  I.  C.  C.,  85;  National  Livestock  Ship- 
pers' League  v.  A.  T.  &  S.  F.  Rv.  Co..  68  L  C.  C.  107-  South- 
ern Hardwood  Traffic  Asso.  v.  L  C.  R.  R.  Co..  66  L  C.  C.  68. 

6.  Where  outstanding  decisions  by  us  require  changes 
in  rates  or  charges  subsequent  to  June  30,  1922,  the  rates 
or  charges  existing  on  June  30,  1922,  shall  be  reduced  as 
hereinprovided.  effective  July  1.  1922.  In  proceeding  there- 
after to  comply  with  such  outstanding  decisions,  the  rates  or 
charges  which  would  result  therefrom  shall  be  considered 
as  those  effective  by  authority  of  Increased  Rates,  1920, 
supra,  and  the  reductions  herein  prescribed  shall  be  applied 
thereto,  except  that  this  provision  shall  not  apply  to  rates 
on  brick  and  related  articles  as  prescribed  for  application 
between  points  in  the  eastern  group  in  National  Paving 
Brick  Mfrs.  Asso.  v.  A.  &  V.  Ry  Co.,  68  I.  C.  C,  213.  Those 
rates  are  not  reouired  to  be  further  reduced  hereunder. 

7.  Where  rates  on  live  stock  have  been  reduced  pur- 
suant to  our  recommendations  in  National  Live  Stock  Ship- 
pers' League  vs.  A.,  T.  &  S.  F.  Ry.  Co.,  supra,  and  are  now 
less  than  the  rates  herein  prescribed,  the  expiration  date 
thereon  should  be  canceled  and  the  rates  maintained  in 
effect. 

8.  In  computing  and  applying  all  reduced  rates  and 
charges  prescribed  herein,  fractions  will  be  treated  as  fol- 
lows: 

(a)  Where  rates  or  charges  are  stated  in  amounts  per 
100  pounds  or  any  other  unit  except  as  provided  in  the  sue- 
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ceeding  paragraphs,  fractions  of  less  than  14  of  a  cent  will 
be  omitted.  Fractions  of  14.  of  a  cent  or  greater  but  less 
than  %  of  a  cent  will  be  stated  as  1/2  cent.  Fractions  of 
%  of  a  cent  or  greater  will  be  increased  to  the  next  whole 
cent. 

(b)  Where  rates  or  charges  are  stated  in  amounts  per 
ton,  or  in  cents  or  dollars  and  cents  per  carload,  including 
articles  moving  on  their  own  wheels,  when  not  stated  in 
amounts  per  100  pounds  or  per  ton  (except  as  provided  in 
(c)  ),  fractions  of  less  than  V2  cent  will  be  omitted.  Frac- 
tions of  1/2  cent  or  greater  will  be  increased  to  the  next 
whole  cent. 

(c)  Where  rates  or  charges  are  stated  in  dollars  or  dol- 
lars and  cents  per  carload,  including  articles  moving  on  their 
own  wheels,  when  not  stated  in  amounts  per  100  pounds  or 
per  tun,  amounts  of  less  than  25  cents  will  be  dropped ;  thus 
$25.24  will  be  stated  as  $25.00.  Amounts  of  25  cents  or 
more  but  less  than  75  cents  will  be  stated  as  50  cents ;  thus 
$25.65  will  be  stated  as  $25.50.  Amounts  of  75  cents  or 
more  but  less  than  one  dollar  will  be  raised  to  the  next  dol- 
lar; thus  $25.80  will  be  stated  at  $26.00.  This  rule  v/ill  ap- 
ply only  in  cases  where  the  present  rate  is  $10.00  or  more. 

(d)  Where  carriers  elect  to  comply  with  the  findings 
herein  by  making  percentage  reductions  in  existing  rates  or 
charfes,  the  rules  prescribed  in  (a),  (b),  and  (c)  shall  apply. 

y.  Where  carriers  earn  specific  amounts  as  their  divi- 
sions or  compensation  out  of  joint  rates  or  charges,  such 
amounts  shall  be  reduced  in  the  same  manner  as  provided  for 
the  through  rates  or  charges.  Where  the  divisions  of  car- 
reers participating  in  joint  rates  or  charges  are  in  fixed 
amounts  per  unit  and  are  absorbed  by  other  carriers,  such 
absorptions  shall  be  reduced  in  the  same  manner  as  the 
through  rate  or  charge. 

10.  In  instances  where  application  of  the  bases  herein 
prescribed  results  in  depatures  from  the  provisions  of  the 
fourth  section  of  the  act,  the  carriers  will  be  expected  to 
correct  such  departures  bv  tariffs  filed  not  later  than  Octo- 
ber 1,  1922.  Temporary  fourth  section  relief  will  be  granted 
by  appropriate  order.  If  necessary,  interested  parties  may 
bring  to  our  attention  any  of  our  outstanding  orders  which 
may  require  modification  to  permit  prompt  and  full  compli- 
ance with  the  findings  herein. 

11.  It  is  important  that  the  reduced  rates  and  charges 
be  made  effective  at  as  early  a  date  as  practicable.  Those 
herein  prescribed  shall  be  made  effective  on  or  before  July 
1,  1922,  upon  not  less  than  10  days'  notice  to  the  commis- 
sion and  to  the  general  public  by  filing  and  posting  in  the 
manner  prescribed  in  the  interstate  commerce  act. 
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12.  The  findings  in  paragraphs  2  to  11,  inclusive,  ap- 
ply to  all  respondents  other  than  electric  lines  not  operated 
as  a  part  of  a  steam  railroad  system.  They  do  not  apply 
to  milk  and  cream  when  the  revenue  from  transportation 
thereof  is  not  included  in  freight  revenue.  Nothing  herein 
shall  be  construed  as  applying  to  the  proportions  of  joint 
through  rates  or  charges  to  or  from  points  in  foreign  coun- 
tries accruing  in  such  foreign  countries,  or  as  authority  to 
increase  any  existing  rates  or  charges. 

The  respondents  should  advise  us  promptly,  and  not  later 
than  May  31,  1922,  if  possible,  whether  the  findings  herein 
will  be  carried  into  effect  without  formal  order  or  orders 
by  us. 

McCHORD,  Chairman: 

In  so  far  as  it  results  in  a  reduction  of  rates  I  assent  to 
the  report  in  this  case,  but  I  am  not  in  full  accord  with  it. 

At  this  time  I  am  opposed  to  fixing  a  rate  of  annual 
return  on  the  aggregate  value  of  the  railway  property,  and 
in  any  event  to  a  rate  of  5.75  per  cent.  If  a  rate  of  return 
is  to  be  fixed  at  all,  I  think  it  should  not  exceed  5.5  per  cent, 
which  was  that  fixed  by  Congress  at  a  time  when  conditions 
were  at  their  worst  and  which  seems  to  me  not  only  ade- 
quate for  present  purposes  but  for  future  adjustments. 

I  think  that  the  times  and  conditions  plainly  demand 
reductions  in  rates  on  all  materials  and  products  that  are 
basic  in  industry  and  in  our  existence  as  a  people  to  a  level 
that  business  interests  wdll  recognize  as  the  lovv^est  available 
for  some  time  to  come.  Nothing  less  will  quiet  the  preva- 
lent unrest  and  agitation  for  lower  transportation  costs  and 
encourage  the  needed  healthy  flow  of  traffic.  The  more 
nearly  we  approximate  the  admissible  limits  of  reduction  the 
more  effectually  will  we  obtain  that  stabilization  of  rates 
which  is  conceded  to  be  essential  to  a  full  and  country-v.'ide 
resumption  of  business.  In  my  judgment  the  general  re- 
ductions, now  decreed,  fall  short  of  full  attainment  of  the 
desired  end.  The  record  convinces  me  that  the  present  level 
of  rates  on  the  basic  articles  is  now  operating  as  a  serious 
burden  upon  commerce  and  should  be  materially  reduced,  and 
that  uDon  a  considerably  lower  level  of  rates,  with  an  in- 
duced higher  level  of  traffic  activity,  not  only  will  the  car- 
riers secure  more  net  revenue  but  the  prosperity  of  the  coun- 
try as  a  whole  will  be  greatly  enhanced.  The  pulse  of  both 
industry  and  transportation  is  still  below  normal,  although 
there  is  and  has  been  for  several  months  marked  improve- 
ment, and  their  mutual  interests  demand  a  50-50  readjust- 
ment of  the  very  material  rate  increases  under  Ex  parte  74, 
if  reductions  are  to  be  made  on  all  classes  and  commodities, 
and   a   still   greater   reduction   if  confined   to   selected   com- 
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moclities.  I  entertain  no  doubt  of  our  power  and  duty  un- 
der the  law  to  do  this.  Reductions  on  that  general  basis 
should  also  be  applied  to  passenger  fares. 

There  is  every  reason  to  believe  that,  with  decreases  on 
that  basis  and  the  more  effectual  stabilization  of  rates,  the 
full  amount  of  the  apparent  shrinkage  in  revenues  would 
be  more  than  made  up  by  the  expansion  of  traffic.  One- 
half  of  the  increases  by  Ex  parte  74  were  made  the  measure 
of  the  reductions  we  prescribed  in  Rates  on  Grain,  Grain 
Products,  and  Hay,  64  I.  C.  C.,  85,  in  the  territory  embraced 
within  the  western  and  mountain-Pacific  rate  groups ;  and, 
certainly  as  to  those  commodities,  which  move  in  large  vol- 
ume from  the  West  to  the  East,  there  can  be  no  defensible 
prescription  of  reductions  in  any  less  degree  in  the  eastern 
group,  which  enjoyed  a  higher  percentage  of  increase.  The 
report  in  this  case  quotes  an  extract  from  the  report  in  that 
case,  to  the  effect  that  the  vital  concern  of  the  carriers  is 
in  whatever  will  promote  a  return  to  normal  traffic  move- 
ment, which  a  downward  trend  in  rates  will  tend  to  accom- 
plish. The  observations  there  made  impress  me  as  having  an 
application  commensurate  with  the  wider  scope  of  this  case, 
and  the  present  record  presents  to  my  mind  no  less  cogent 
reasons  for  equal  reductions  on  other  traffic  of  the  country 
entering  essentially  into  our  national  welfare. 
EASTMAN,  Commissioner,  concurring: 

In  1920,  Congress  provided  in  the  transportation  act 
for  the  return  of  the  railroads,  which  were  then  in  the  pos- 
session of  the  Government,  to  their  owners  in  order  that  they 
might  be  privately  managed  and  operated.  I  was  opposed  to 
this  early  termination  of  Federal  control  for  the  reasons 
briefly  stated  in  my  concurring  opinion  in  Increased  Rates, 
1920,  58  I,  C.  C.  220.  257,  and  have  since  had  no  occasion 
to  change  my  views  in  this  respect.  But  it  is  clear  that 
we  have  no  more  important  duty  than  to  administer  the 
provisions  of  this  act  in  an  endeavor  to  carry  out,  as  nearly 
as  possible,  its  spirit  and  intent.  The  policy  which  was  then 
adopted,  after  long  deliberation,  is  entitled  to  the  best  and 
fairest  test  that  can  be  given  it,  for  only  in  this  way  can  its 
strength  or  weakness  be  fully  developed  as  a  guide  for  future 
action. 

In  the  Wisconsin  Passenger  Fare  case,  decided  in  Octo- 
ber, 1921,  the  Supreme  Court  has  said  that  the  "most  novel 
and  m.ost  important  feature  of  the  act"  is  section  15a,  which 
"reauires  the  commission  so  to  prescribe  rates  as  to  enable 
the  carriers  as  a  whole  or  in  groups  selected  by  the  com- 
mission to  earn  an  aggregate  annual  net  railway  operating- 
income  equal  to  a  fair  return  on  the  aggregate  value  of  the 
railway  property  used  in  transportation."  It  declared  that 
"Congress  in  its  control  of  its  interstate  commerce  system 
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is  seeking  in  the  transportation  act  to  make  the  system  ade- 
quate to  the  needs  of  the  country  by  securing  for  it  a  rea- 
sonably compensatory  return  for  all  the  work  it  does." 

Prior  to  the  passage  of  the  transportation  act,  one  of  the 
great  complaints  of  the  railroads  was  that  this  commission,  in 
the  exercise  of  its  control  over  rates,  had  been  unduly  repres- 
sive and  had  not  permitted  a  level  high  enough  to  sustain  the 
credit  of  the  carriers  and  enable  them  to  secure  the  capital 
necessary  if  an  adequate  transportation  system  were  to  be 
maintained.  I  think  it  clear,  both  from  its  history  and  from 
the  internal  evidence  which  it  offers,  that  it  was  the  intent 
of  section  15a  to  quiet  the  apprehension  of  investors  and 
provide  a  "service-at-cost"  system  of  regulation  under  which 
our  duties  with  respect  to  general  changes  in  rates  would 
be  reduced,  as  nearly  as  practicable,  to  a  mathematical 
process. 

In  one  important  respect  the  process  is  more  than  math- 
ematical for  it  requires  speculation  as  to  the  future.  I  en- 
tirely agree  with  what  was  said  in  Rates  on  Grain,  Grain 
Proclucts,  and  Hay,  64  I.  C.  C.,  85,  that  the  "rate  adjust- 
ment can  not  with  advantage  be  made  dependent  upon  fluctu- 
ations in  traffic,"  that  past  and  present  statistics  of  oper- 
ations and  earnings  are  "serviceable  only  as  they  illuminate 
the  future,"  and  that  the  law  contemplates  that  "in  the  ex- 
ercise of  our  rate-making  power  the  result  shall  reflect  our 
best  judgment  as  to  the  basis  which  may  reasonably  be  ex- 
pected for  the  future  to  yield  the  prescribed  return."  But 
it  is  the  fair  return  which  we  must  keep  constantly  in  view, 
our  speculation  as  to  the  future  must  be  held  within  con- 
servative limits,  and  we  can  not  properly  allow  ourselves  to 
be  influenced  by  conceptions,  dissociated  from  the  act,  as 
to  what  may  or  may -not  promote  the  general  welfare. 

At  the  time  of  the  increase  of  1920  I  was  of  the  opinion 
that  any  valid  determination  of  "agp-regate  value"  was  then 
impracticable.  I  am  of  the  opinion  that  it  is  now  impractic- 
able, although  more  data  are  at  hand,  for  we  have  not  yet 
finally  determined  the  principles  by  which  value  is  to  be  es- 
timated from  the  data  accumulated.  However,  the  commis- 
sion has  approximated  "aggregate  value"  for  the  purposes  of 
section  15a,  and  it  is  upon  this  value  that  the  fair  return 
must  be  based.  Using  this  basis.  I  am  convinced  that  upon 
the  present  record  we  can  lawfully  go  no  further  in  requir- 
ing reductions,  if  we  follow  the  spirit  and  intent  of  section 
15a,  than  we  now  go. 

In  this  connection,  a  word  as  to  passenger  fares.  Neither 
the  statistics  before  us  nor  the  apparent  trend  of  traffic,  in 
my  opinion,  justify  a  reduction  in  these  fares  at  the  present 
time.  The  main  argument  in  support  of  a  reduction  is  that 
the  carriers  would  gain  by  the  stimulus  to  traffic  more  than 
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they  would  lose  by  the  decrease  in  rate  per  mile.  This,  how- 
ever, is  not  a  matter  which  can  be  determined  with  any  de- 
gree of  certainty.  It  is  rather  a  question  of  business  judg- 
ment or  wisdom.  One  of  the  chief  objects  of  the  return  of 
the  railroads  to  their  owners  was  to  reap  the  advantages 
of  the  exercise  of  private  initiative.  While  public  regulation 
is  necessarily  an  interference  with  management,  it  was  not 
the  intent  of  the  act,  as  I  read  it,  that  we  should  substitute 
our  judgment  for  the  judgment  of  the  managers  under  such 
circumstances  as  these.  But  it  is  not  unfair  to  say  that  the 
private  managers  have  here  an  opportunity  to  demonstrate 
to  the  country  the  benefits  of  their  initiative. 

One  further  comment  The  transportation  act  provides 
for  the  regulation  not  only  of  rates  and  fares  but  of  the 
wages  and  working  conditions  of  employees.  The  latter  duty 
is  intrusted  to  the  Railroad  Labor  Board.  While  the  labor 
board  and  this  commission-  are  independent  bodies,  I  believe 
that  if  the  administration  of  the  act  is  to  be  as  successful 
as  it  can  be  made,  the  two  bodies  must  act  in  some  degree 
of  co-operation.  This  was  done  very  successfully  in  1920  when 
the  labor  board  was  considering  wages  at  the  same  time  that 
we  were  considering  rates.  It  rendered  its  decision  before 
we  rendered  ours,  so  that  we  were  able  to  cover  in  our  in- 
crease in  rates  and  fares  the  increase  in  wages  which  had 
been  found  reasonable. 

As  I  understand  the  law,  the  regulation  of  wages  is  in- 
dependent of  any  action  that  we  may  take  as  to  rates,  but 
the  regulation  of  rates  is  necessarily  influenced  by  any  action 
that  the  labor  board  may  take  as  to  wages.  At  the  present 
time  the  labor  board  has  the  wages  of  all  railroad  employees 
under  consideration ;  but  we  are  acting  without  awaiting  its 
decision  and  our  action  is,  and  must  necessarily  be,  based 
ucon  existing  wages.  We  have  no  right  to  assume  or  to  con- 
clude that  wages  will  be  or  ought  to  be  reduced.  Neverthe- 
less, these  wages,  which  constitute  the  chief  factor  in  railroad 
operating  expenses,  are  now  on  trial  and  it  is  at  least  possible 
that  they  will  be  reduced.  If  they  should  be,  we  must  either 
reopen  our  proceedings  and  make  a  new  determination,  to 
the  confusion  of  industry,  or  the  country  must  forego  for  a 
time  so  large  a  reduction  in  freight  rates  as  would  have  been 
possible  if  we  had  postponed  our  decision. 

It  is  my  best  judgment  that  it  would  have  been  wiser 
and  better  if  we  had  announced  several  weeks  ago  that  our 
decision  would  be  deferred  until  after  the  labor  board  had 
acted,  not  for  the  purpose  of  in  any  way  prejudging  the 
question  of  wages  or  of  influencing  the  action  of  that  body 
but  for  the  purpose  of  so  timing  our  own  action  that  we 
might  be  assured  that  the  rates  which  we  were  prescribing 
would  be  the  lowest  possible  under  the  law  and   the  rates 
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most  likely  to  remain  stable  for  some  considerable  period  of 

time. 

POTTER,  Commissioner,  concurring: 

The  determination  that  rates  and  charges  will  be,  on  and 
after  July  1,  1922,  unjust  and  unreasonable  to  the  extent 
that  they  may  respectively  include  more  than  the  percentages 
mentioned  of  inreases  over  the  rates  in  effect  immediately 
prior  to  August  26,  1920,  readjusted  as  mentioned  in  the  re- 
port, is  in  effect  a  requirement  that  present  rates  and  charges 
shall,  generally  speaking,  be  reduced  10  per.  cent — certain 
reductions  heretofore  made  to  be  treated  as  part  of  such  10 
per  cent  reduction.  The  support  for  the  finding  that  rates 
and  charges  should  be  thus  reduced  is  the  belief  that  the 
prospective  net  operating  revenues  of  the  carriers  for  the 
year  commencing  July  1,  1922,  if  under  the  existing  rate 
basis,  would  exceed  a  fair  return  by  the  amount  involved 
in  the  reduction  required.  This  conclusion  has  been  arrived 
at  by  calculating  what  would  have  been  the  net  operating 
revenues  of  the  carriers  during  the  year  1921  if  there  had 
been  in  effect  during  that  year  the  bases  of  rates  and  ex- 
penses which  were  in  effect  at  the  time  of  the  hearing,  say, 
February  1,  1922,  and  by  adding  thereto,  amounts  sufficient 
to  represent  the  additional  net  revenue  to  be  derived  from 
a  10  per  cent  increase  in  traffic  and  from  further  reduced 
operating  expenses  in  the  ensuing  year. 

While  results  of  future  operation  are  in  doubt,  due  to 
uncertainty  as  to  the  duration  of  the  existing  coal  strike  and 
other  factors,  I  am  convinced  that  the  forecast  which  we  are 
required  to  make  is  justified  by  present  prospects.  So  far 
this  year  there  has  been  a  substantial  increase  of  traffic  and 
conditions  are  improving.  There  is  warrant  for  the  expec- 
tation that  further  reduction  of  expenses  in  substantial 
amount  will  be  realized.  In  view  of  the  favorable  prospect 
and  the  industrial  and  commercial  need  for  lower  rate  levels, 
I  concur  in  the  conclusion  that  reductions  should  be  made. 
If,  later,  we  are  convinced  that  our  estimate  respecting  in- 
creased net  earning  is  not  warranted  by  increased  traffic  or 
further  reduction  of  expenses,  existing  rates  can  be  restored 
to  the  extent  which  then  seems  necessary. 

Notwithstanding  the  need,  which  is  decreasing,  for 
lower  rates,  I  am  not  certain  that  we  render  a  real  service 
to  the  shipping  public  in  requiring  reductions  unless  and 
until  there  is  further  reduction  of  operating  expenses.  Effi- 
cient transportation  is  more  important  than  cheap  transpor- 
tation. Better  service  was  the  the  demand  in  the  busy 
and  prosperous  summer  of  1920.  The  increases  then  au- 
thorized were  accepted  generally  without  complaint.  Return- 
ing prosperity  will  bring  its  demand  for  better  service  and 
unfortunately  the  need  will  be  acute.    I  apprehend  that   in 
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the  near  future  shippers  will  lose  and  suffer  more  from  in- 
adequate service  than  could  result  from  the  continuance  of 
present  rates.  But  responsibility  for  ultimate  results  is  not 
upon  us.  The  transportation  act  in  section  15a  limits  the 
return  we  may  allow  the  carriers.  We  must  accord  to  ship- 
pers the  supposed  benefit  of  that  limitation. 

While  the  conclusions  of  the  report  have  the  support  of 
the  majority  of  the  commission,  as  most  nearly  representing 
the  consensus  of  opinion,  it  is  apparent  from  the  individual 
expressions  that  to  a  considerable  extent  the  views  of  the 
majority  differ.  I  call  attention  to  certain  respects  to  which 
I  have  preference  for  different  conclusions.  Assuming  that 
there  is  a  prospective  excess  earning  available  for  rate  re- 
duction, I  think  different  treatment  was  required  for  the 
following  reasons: 

1.  The  percentage  increases  authorized  by  Ex  parte  74 
resulted  in  disproportionate  increases  upon  long-haul  traffic. 
The  effect  was  seriously  to  disturb  relationships  between 
competing  communities  with  resulting  prejudice  and  injus- 
tice. The  short-haul,  class  rate,  and  the  less-than-carload 
traffic  is  less  remunerative  than  the  long-haul  carload  com- 
modity traffic.  Therefore,  when  called  upon  to  eliminate  a 
portion  of  the  increases  authorized  by  Ex  parte  74  we  should 
first  correct  the  injustice  of  that  decision  by  giving  prefer- 
ence in  reduction  to  carload  and  long-haul  traffic. 

2.  The  theory  upon  which  reductions  have  been  made 
since  Ex  parte  74  on  certain  traffic,  instead  of  on  all,  was 
that  such  reductions  were  required  in  justice  to  the  traffic 
to  which  they  applied,  and  in  order  to  bring  such  traffic 
into  proper  relation  with  traffic  as  a  whole.  No  unlawful 
preferential  treatment  was  intended  when  such  reductions 
were  made.  The  reductions  now  required  do  not  inrcease 
the  reduction  heretofore  made  upon  agricultural  products, 
live  stock,  and  certain  other  commodities.  As  the  reduc- 
tions heretofore  made  were  to  remove  injustice  and  establish 
a  proper  level  and  relation  as  between  commodities,  it  seems 
to  me  that  in  distributing  the  prospective  surplus  now  avail- 
able for  reduction,  such  commodities  should  share. 

3.  I  favor  a  reduction  in  passenger  fares  other  than 
commutation  fares  and  without  rem.oving  the  Pullman  sur- 
charge, 

4.  There  are  not  many,  familiar  with  the  conditions  in 
the  financial  world,  who  would  question  the  propriety  of 
naming  6  per  cent  as  a  fair  return  upon  the  property  values 
of  the  carriers  which  are  devoted  to  the  public  srvice.  We 
should  have  fixed  the  return  at  6  per  cent.  In  Ex  parte  74 
we,  in  effect,  fixed  the  return  at  6  per  cent.     The  return 
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contemplated  by  the  transportation  act  to  prevail  for  two 
years,  if  we  approved,  was  6  per  cent  and  not  5.5  per  cent. 
Within  the  spirit  of  the  transportation  act  applicable  to  pres- 
ent conditions  and  needs,  a  proper  return  would  be  6  per 
cent.  We  should  not  be  influenced  in  naming  a  fair  return  by 
our  views  upon  the  subject  of  taxation.  Our  function  is  to 
name  a  fair  return  without  regard  to  how  much  of  it  the 
Government  may  decide  to  take  from  time  to  time  in  taxes. 

During  the  early  stages  of  our  deliberations,  I  was  im- 
pressed wdth  the  notion  that  in  making  reductions  we  should 
give  preferential  consideration  to  a  selected  list  of  so-called 
basic  commodities.  Further  consideration  developed  objec- 
tions to  this  course  which  to  my  mind  are  convincing.  It 
appears  impossible  at  this  time  to  select  a  list  of  so-called 
basic  commodities  to  which  reduction  could  consistently  and 
lawfully  be  limited.  We  can  not  determine  upon  specific 
basic  commodities  which  do  not  so  relate  in  a  competitive  way 
to  other  commodities,  as  to  make  impossible  a  reduction  of 
the  rates  on  those  selected  and  not  on  others.  The  result  of 
applying  reductions  to  a  particular  list  would  be  to  deluge 
us  with  complaints  from  shippers  or  related  commodities  who 
would  make  charges  of  discrimination  which  we  would  be 
required  to  sustain.  The  effect  would  be  to  create  intense 
confusion  and  discontent  and  to  work  great  injustice.  Con- 
cluding that  there  is  a  prospective  surplus  available  for 
rate  reductions,  I  know  of  no  theory  on  which  that  sur- 
plus, resulting  largely  from  hauling  certain  traffic,  can 
be  made  the  basis  for  a  finding  with  respect  to  the  rea- 
sonableness of  rates  on  other  traffic.  If  we  were  to  select 
a  list,  our  diffculties  would  not  be  reduced.  Some  situations 
are  more  acute  than  others.  Different  commodities  and  differ- 
ent conditions  require  different  treatment.  Sor^e  rates  are  not 
high  enough ;  others  are  too  high  in  varyinr  degrees.  We 
would  not  do  justice  in  requiring  horizontal  i eductions  lim- 
ited to  particular  commodities.  If  I  were  persuaded  of  the 
practicability  of  limiting  reductions  to  the  so-called  basic 
commodities,  I  would  favor  an  announcement  of  the  amount 
available  for  rate  reduction  and  have  a  further  hearing  upon 
the  question  as  to  how  specific  application  should  be  made. 
The  present  record  is  not  sufficient  to  indicate  what  selections 
should  be  made.  If  further  hearing  were  to  cause  delay,  the 
result  might  well  be  more  harmful  than  to  proceed  as  the 
report  prescribes. 

Remaining  instances  of  maladjustment  should  be  cor- 
rected upon  specific  applications.  Carriers  should  not  regard 
our  general  conclusions  as  dealing  correctly  in  detail  with  all 
situations.  Their  further  consideration  in  the  light  of  con- 
stantly   changing    conditions,    with    which    they    are    more 
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familiar  than  we  can  be,  should  lead  to  sounder  treatment 
than  we  have  directed  to  be  applied. 

LEWIS,  Commissioner,  dissenting: 

The  decision  of  the  commission  that  rates  be  reduced  is 
unanimous.  My  dissent  is  limited  to  what  appears  to  me  to 
be  unjustified  economic  waste.  The  times  demand  adjust- 
ments— even  radical  adjustments — rather  than  horizontal 
reductions,  and  the  record  in  this  case  jusifies  such  action. 

The  margin  available  for  reductions  or  adjustments  that 
may  be  required  by  us  is  not  sufficient,  if  spread  over  the 
entire  freight  traffic,  to  give  to  the  country  the  relief  and 
to  business  and  industry  the  stimulation  that  is  urgently 
needed.  A  10  per  cent  reduction  will,  in -the  case  of  many 
commodities,  have  no  perceptible  influence  in  lowering  costs 
of  living,  stimulating  industry,  ameliorating  economic  condi- 
tions or  bringing  us  into  more  favorable  and  equitable  rela- 
tionships at  home  and  abroad. 

It  may  be  said  that,  measured  by  the  standards  of  value 
or  service,  many  commodities  are  not  now  bearing  too  great 
a  share  of  the  transportation  burden.  Rates  in  some  in- 
stances, and  on  certain  services,  might  be  increased  rather 
than  lessened,  as  the  result  of  a  more  detailed  study  than  is 
afforded  in  this  investigation.  The  horizontal  lowering  of 
transportation  charges  in  many  instances  will,  so  far  as  the 
public  interest  is  concerned,  mean  nothing.  In  some  instances 
it  may  be  said  to  be  detrimental,  for  it  will  only  serve  to 
transfer  to  profits  of  private  business  revenues  which  the 
carriers  would  much  better  employ  in  improvement  and  ex- 
tension of  the  public  facility  of  transportation  and  in  exten- 
sive employment  incidental  thereto,  or  prevent  us  or  them 
from  affording  reductions  to  meet  new  conditions. 

On  the  other  hand,  there  are  commodities  and  raw  mate- 
rials that  are  basic  to  existence,  to  industry,  and  to  readjust- 
ment, on  which  transportation  charges  are  relatively  and 
absolutely  too  high.  They  are  out  of  proper  relationship  to 
the  selling  prices  of  the  commodities  and  constitute  not  only 
maladjustments  at  home,  but  most  unfavorably  affect  us  in 
world  competition.  Making  these  commodities  and  materials 
more  cheaply  available  to  consumers  and  manufacturers 
would  contribute  to  reduction  of  costs  of  living,  relief  in  the 
housing  situation,  maintenance  of  productivity  of  the  soil, 
increased  employment,  and  stimlilation  of  buying.  The  com- 
bined effect  of  such  changes  could  reasonably  be  expected  to 
increase  traffic  and  speed  an  earlier  adjustment  of  other  or 
all  transportation  charges  to  proper  relationships  with  new 
levels  of  values. 

The  fullest  possible  measure  available  for  reductions 
should  be  applied  in  conformity  with  the  guiding  principles 
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which  were  the  foundation  of  our  order  in  Rates  on  Grain, 
Grain  Products,  and  Hay,  64  I.  C.  C.  85.  and  of  our  recom- 
mendations in  National  Live  Stock  Shippers'  League  et  al., 
63  I.  C.  C.  107,  on  which  the  carriers  acted  and  which  the 
carriers  accepted  as  the  basis  for  their  voluntary  10  per  cent 
reduction  in  rates  on  products  of  the  soil. 

COX,  Commissioner,  dissenting: 

To  the  extent  that  a  measure  of  relief  has  been  granted 
to  the  public  generally  in  the  disposition  of  this  case,  I  fully 
concur,  but  I  am  not  in  full  accord  with  the  manner  and 
measure  of  the  reduction  as  set  forth.  I  desire  to  refer 
briefly  to  existing  conditions  in  the  light  of  the  record  before 
us. 

It  is  unnecessary  for  us  at  this  time  to  review  the 
causes  which  have  brought  about  the  present  situation,  nor 
is  there  place  in  the  record  for  criticism  of  what  has  hap- 
pened in  the  past,  except  in  so  far  as  it  may  serve  as  a 
guide  for  the  present  or  future.  Neither  is  it  necessary, 
except  in  passing,  to  refer  to  the  fact  that  the  carriers  were 
not  permitted  to  realize  the  present  rate  for  transportation 
service  at  a  time  when  the  traffic  was  in  a  better  position  to 
bear  the  burden  than  at  the  present  time,  but  the  question 
which  concerns  us  most  is:  What  is  our  duty  in  the  !io-ht 
of  the  present  record? 

Our  railroads  are  national  institutions  and  are  vitally 
necessary  to  the  industrial  prosperity  of  the  nation,  but  if  our 
transportation  systems  fail  to  provide  a  comprehensive  and 
efficient  service  to  the  people  of  our  country  at  a  rate  which 
will  bear  a  proper  relation  to  the  value  of  the  service  and 
price  of  the  commodity,  then  must  all  industry  suffer  in  the 
same  proportion  as  our  transportation  systems  fail  to  measure 
up  to  their  opportunity  and  responsibility. 

Statisticians  who  have  made  a  careful  study  of  the  trend 
of  industrial  activities  covering  a  period  of  a  century  or 
more  have  proved,  beyond  all  question  of  doubt,  that  follow- 
ing a  period  of  abnormal  inflation  of  commodity  values,  in 
the  process  of  a  return  to  a  normal  condition,  new  levels  of 
values  are  established  which  are  invariably  higher  than  the 
old,  but  in  the  establishment  of  new  levels  careful  considera- 
tion must  be  given  to  the  economic  conditions,  both  home  and 
abroad,  and  w^e  should  continually  keep  before  us  our  need 
of  foreign  markets  for  the  products  of  our  farms  and 
factories. 

The  productivity  of  the  soil  is  one  of  our  country's 
greatest  assets,  and  the  prosperity  of  our  agricultural  inter- 
ests is  reflected  in  all  other  hues  of  industry,  including  trans- 
portation. Agriculture  was  one  of  the  first  industries  to  feel 
the  depression  in  1921.  Prices  of  farm  products  fell,  in  some 
instances,   far  below   pre-war  levels. 
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The  rapid  and  marked  decline  in  prices  without  similar 
reductions  in  production  and  distribution  costs  created  a 
serious  situation  and  resulted  in  a  heavy  falling  off  in  the 
purchase  of  manufactured  articles  of  all  kinds,  thereby  con- 
tributing largely  to  the  general  business  depression,  and 
freight  and  passenger  traffic  has  receded  far  below  normal 
levels.  Nothing,  perhaps,  is  more  desirable  at  this  time  than 
a  return  to  normalcy,  and  adjustments  must  be  made  which 
will  tend  to  stimulate  the  agricultural  and  industrial  situa- 
tion, which  has  been  in  a  state  of  depression  since  the  read- 
justment period  began. 

I  do  not  concur  in  the  views  of  the  majority  that  rates 
on  all  commodities  should  be  reduced  at  this  time,  and  it  is 
a  matter  of  record  that  many  commodities  at  present  rate 
levels  are  not  bearing  more  than  a  just  share  of  the  trans- 
portation burden. 

It  is  my  judgment  that  the  amount  available  for  reduc- 
tion at  this  time  should  be  applied  to  agricultural  products, 
raw  materials  and  basic  commodities  which  are  essential  to 
the  re-establishment  of  industry,  the  re-employment  of  labor, 
and  which  could  at  once  be  reflected  in  reduced  living  costs. 

Passenger  fares  at  present  rate  levels  have  been  reflected 
in  a  marked  falling  off  in  traffic.  No  further  argument 
should  be  necessarj^  than  the  fact  that  passenger  travel  is 
over  seven  billions  of  revenue  passenger-miles  below  normal. 
Representatives  of  industrial  and  commercial  interests  have 
made  requests  for  a  reduction  in  rates  repeatedly,  and  they 
are  unanimous  in  their  opinion,  in  which  I  fully  concur,  that 
the  issuance  of  a  mileage  book  at  a  reduced  rate  of  fare 
would  not  only  stimulate  travel,  but  would  also  increase  the 
present  revenues  of  the  carriers. 

By   the   Commission. 
(Seal)  GEORGE  B.  McGINTY, 

Secretary. 
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SUPPLEMENTAL  REPORT  OF  THE  COMMISSION. 

June  9,  1922. 

In  our  original  report  herein,  68  I.  C.  C.  676,  we  found 
"that  the  existing  freight  rates  and  charges,  including  charges 
for  switching  and  other  accessorial  services  and  all  other 
charges  applicable  to  freight  services  which  were  increased 
by  authority  of  Increased  Rates,  1920,  supra  (58  I.  C.  C.  220), 
will  be  on  and  after  July  1,  1922,  unjust  and  unreasonable  to 
the  extent  that  they  may  respectively  include"  more  than  the 
percentages  prescribed.  As  made,  our  findings  do  not  require 
reductions  in  rates  on  iron  ore  from  points  in  Minnesota, 
Wisconsin,  and  Michigan  to  ports  on  Lake  Superior  and  upper 
Lake  Michigan,  although  practically  all  other  freight  rates 
and  charges  will,  under  those  findings,  be  reduced  approxi- 
mately 10  per  cent,  except  where  reduced  since  August  26, 
1920,  to  at  least  that  extent.  In  Increased  Rates,  1920,  supra, 
we  said,  at  page  251 : 

"Iron  Ore. — A  considerable  proportion  of  the  iron  ore 
consumed  in  the  United  States  originates  on  ranges  in  Minne- 
sota and  Michigan  near  the  head  of  Lake  Superior.  This  ore 
moves  to  furnaces  on  Lake  Michigan  and  Lake  Superior;  to 
furnaces  on  Lake  Erie  and  in  Pennsylvania,  Ohio,  and  other 
states.  The  movement  is  by  rail  to  the  upper  lake  ports  and, 
when  destined  beyond,  by  lake  vessels  to  the  lower  lake  ports. 

"Because  of  the  keenly  competitive  situation  between  the 
respective  furnaces,  the  Director  General  adopted  a  specific 
increase  of  30  cents  per  ton  upon  iron  ore  in  lieu  of  a  per- 
centage, which  was  applied  to  the  movement  from  the  Mich- 
igan and  Minnesota  ranges  to  the  upper  lake  ports,  but  not 
from  lower  lake  ports  to  eastern  destinations,  thus  resulting 
in  an  equal  increase  in  cents  per  ton  for  the  rail  transporta- 
tion to  each  of  the  competing  furnaces.  Under  this  plan  the 
rates  of  the  western  carriers  up  to  the  lake  ports  were  in- 
creased approximately  57  per  cent,  whereas  the  rates  of  the 
eastern  carriers  from  the  lower  lake  ports  were  not  increased. 

"In  this  proceeding  the  eastern  carriers  propose,  first,  to 
apply  an  incease  of  22  cents  per  ton  and  then  impose  thereon 
the  general  percentage  increase.  The  testimony  of  ore  ship- 
pers is  conflicting,  some  proposing  no  further  increases  from 
the  ranges  to  the  lake  ports,  some  favoring  double  increase 
in  the  rates  from  the  lower  lake  ports,  others  proposing  no 
exceptions  to  the  general  percentage  increases  proposed  on 
traffic  generally. 

"The  returns  made  by  the  principal  ore-carrying  roads 
from  the  Minnesota  ranges  to  Lake  Superior  ports  indicate 
that  such  lines  are  in  a  much  more  prosperous  condition  than 
the  western  carriers  generally. 

"It  is  concluded  that  at  this  time  no  increases  should  be 
made  in  the  rates  on  iron  ore  from  the  Minnesota  or  Michigan 
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ranges  to  Lake  Superior  or  upper  Lake  Michigan  ports. 
Other  rates  on  iron  ore  may  be  increased  according  to  the 
percentages  herein  approved." 

Since  August  26,  1920,  none  of  the  rates  on  iron  ore  to 
upper  lake  ports  have  been  reduced,  while  some  have  been 
increased.  All  are  still  on  or  higher  than  the  level  found 
reasonable  in  Increased  Rates,  1920,  supra.  The  general 
effect  of  our  findings  herein  is  to  bring  about  approximately 
a  10  per  cent  reduction  in  the  rates  authorized  in  that  pro- 
ceeding. Upon  further  consideration  of  the  record,  we  find 
that  the  rates  exacted  by  respondents  for  the  transportation 
of  iron  ore  from  ranges  in  Minnesota,  Wisconsin,  and  Mich- 
igan to  L^ake  Superior  and  upper  Lake  Michigan  ports  will 
be,  on  and  after  July  1,  1922,  unjust  and  unreasonable  to  the 
extent  that  they  may  respectively  exceed  90  per  cent  of  the 
existing  rates.  The  findings  and  authorizations  of  the  orig- 
inal report  herein  are  applicable  in  all  other  respects. 

HALL,  Commissioner,  dissents. 


LONG  AND  SHORT-HAUL  VIOLATIONS. 

Reference  is  made  to  14  M.  U.  R.  469-474,  for  the  history 
of  the  commencement  of  the  rate  litigation  terminated  in 
1922  before  the  Interstate  Commerce  Commission  in  the 
matter  of  violations  of  the  long  and  short-haul  clause  of  the 
Act  to  Regulate  Commerce.  Applications  for  authority  to 
depart  from  the  4th  section  of  the  act,  on  wool  and  various 
other  commodities,  were  vigorously  opposed  by  the  Board  of 
Railroad  Commissioners  of  Montana.  After  exhaustive  hear- 
ings and  long  consideration  of  the  subject,  the  Interstate 
Commerce  Commission,  in  October,  1922,  handed  down  deci- 
sions in  two  proceedings  which,  in  results,  constitute  a  great 
victory  for  Montana  and  the  other  intermountain  states.  Un- 
mistakably these  decisions  point  out  the  fact  that  the  amend- 
ment of  the  4th  section  of  the  Act  to  Regulate  Commerce,  by 
the  Transportation  Act,  1920,  introduced  a  principle  of  vital 
efficacy  and  aid  to  the  intermountain  territory.  The  decisions 
are  reported  below. 
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TRANSCONTINENTAL  CASES  OF  1922. 
Submitted  June  3,  1922.    Decided  October  30,  1922. 

1.  Requirements  of  the  amended  fourth  section  of  the 
interstate  commerce  act  determined;  criteria  of  reasonably 
compensatory  terminal   rates. 

2.  Found,  That  the  application  of  the  aforesaid  criteria 
requires  the  denial  of  all  applications  except  fourth  section 
application  No.  11940,  relating  to  crude  sulphur,  and  applica- 
tion No.  11985,  relating  to  eastbound  commodities,  rail  and 
water. 

Fred  H.  Wood,  H.  A.  Scandrett,  B.  W.  Scandrett,  J.  R. 
Bell,  E.  W.  Camp,  M.  W.  Reed,  Lester  J.  Hinsdale.  James  S. 
Moore,  Jr.,  J.  T.  Hammond,  J.  G.  McMurry,  A.  S.  Halsted, 
F.  G.  Dorety,  C.  W.  Durbrow,  Frank  B.  Austin,  Wm.  F. 
Herrin,  Elmer  Westlake,  and  J.  M.  Souby,  for  rail  carriers. 
Inter  alia,  p.  50. 

H.  B.  Schaefer  and  E.  G.  Toomey,  for  Board  of  Rail- 
road Commissioners  of  the  State  of  Montana;  0.  G,  Gar- 
lington,  for  Missoula  Mercantile  Company,  Kalispell  Mercan- 
tile Company,  Montana  Wholesale  Grocers'  Association,  and 
Missoula  Chamber  of  Commerce. 

John  E.  Benton,  for  Arizona  Corporation  Commission, 
Public  Utilities  Commission  of  Idaho,  Board  of  Railroad  Com- 
missioners of  Montana,  Public  Service  Commission  of  Nevada, 
New  Mexico  State  Corporation  Commission,  and  Public  Utili- 
ties Commission  of  Utah. 

Report  of  the  Commission. 

By  the  Commission :  These  proceedings  comprise  fourth- 
section  applications  of  the  transcontinental  lines  proposing  to 
establish  from  and  to  the  Pacific  coast  terminals  lower  rates 
than  are  in  effect  to  and  from  intermediate  points  on  traffic 
having  origin  or  destination  in  the  so-called  defined  terri- 
tories lying,  roughly  speaking,  east  of  the  Rocky  Mountains. 
The  Pacific  coast  terminals  in  question  are  ports  of  call  in 
California,  Oregon,  Washington,  and  British  Columbia  for 
steamships  plying  between  those  ports,  on  the  one  hand,  and 
Atlantic  and  Gulf  ports,  on  the  other,  through  the  Panama 
Canal.  The  intermediate  territory,  hereinafter  referred  to  as 
intermountain  territory,  embraces  such  typical  points  as 
Spokane,  Wash.,  Reno,  Nev.,  Salt  Lake  City,  Utah,  and  Phoe- 
nix, Ariz,  On  many  commodities  the  intermediate  territory 
extends  east  of  Helena,  Mont.,  Denver,  Colo.,  Albuquerque,  N. 
Mex.,  and  El  Paso,  Tex. 

The  proposed  reduced  rates  are  grounded  on  the  low  rates 
by  steam.ship  lines  Ijetween  the  Atlantic  and  Gulf  ports  and 
the  Pacific  ports,  and  the  movement  of  a  substantial  volume 
of  traffic  thereunder. 

Except  as  otherwise  noted,  the  rates  of  the  applicant  car- 
riers are  the  same  over  all  routes,  and  apply  not  only  all  rail, 
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but,  SO  far  as  New  York  City  is  concerned,  also  in  connection 
with  the  Southern  Pacific  Company's  steamship  hne  operating 
between  that  point  and  New  Orleans,  La.,  and  Galveston,  Tex. 
For  convenience  the  rates  of  the  applicant  carriers  will  be 
referred  to  as  the  rail  rates  and  the  applicants  as  the  rail 
lines.  The  steamship  companies  will  be  referred  to  as  the 
water  lines,  and  their  rates,  or  those  applying  in  connection 
therewith,  plus  the  incidental  charges  hereinafter  explained, 
will  be  referred  to  as  the  water  charges.  All  rates  and 
charges  are  stated  in  cents  per  100  pounds,  except  as  other- 
wise noted.  They  do  not  include  the  general  reductions  of 
1922. 

The  General  Westbound   Application. 

Fourth   Section   Application   No.    12063. 

This  application  proposes  the  establishment  of  reduced 
rates  to  the  Pacific  coast  terminals  on  various  commodities 
from  all  points  in  the  defined  territories. 

Applications  covering  this  same  general  traffic  have  been 
made  at  various  times  in  the  past,  and  the  maintenance  of 
lower  rates  to  the  terminals  than  to  intermediate  points  was 
generally  permitted  until  March  15,  1918.  Railroad  Commis- 
sion of  Nevada  v.  S.  P.  Co.,  21  I.  C.  C.  329 ;  City  of  Spokane 
V.  N.  P.  Ry.  Co.,  21  I.  C.  C.  400 ;  Commodity  Rates  to  Pacific 
Coast  Terminals,  32  I.  C.  C.  611;  34  I.  C.  C.  13,  and  other 
cases.  On  the  above  date  all  departures  from  the  long-and- 
short-haul  rule  in  westbound  transcontinental  rates  were  re- 
moved under  the  decisions  in  Reopening  Fourth  Section  Appli- 
cations. 40  I.  C.  C.  35,  and  Transcontinental  Rates,  46  I.  C.  C. 
236.  It  was  there  found  that,  due  to  the  withdrawal  of  ships 
for  use  in  the  trans-Atlantic  service,  water  competition  be- 
tween the  Atlantic  and  Pacific  ports  was  no  longer  a  com- 
pelling force;  and  we  found  that  the  maintenance  of  lower 
rates  to  the  coast  than  to  intermediate  points  unduly  pre- 
ferred the  coast.  We  denied  relief  from  the  long-and-short- 
haul  rule,  and  expressed  the  view  that  the  commodity  rates 
in  certain  instances  at  least  might  be  graded,  as  the  class 
rates  had  been ;  that  is,  made  lower  to  the  intermediate  points 
than  to  the  terminals.  The  rates  on  certain  high-grade  traf- 
fic, including  such  articles  as  pianos  and  rubber  tires,  were 
graded ;  but,  generally  speaking,  the  rates  to  the  terminals 
were  increased  to  the  extent  necessary  to  put  the  terminals 
on  a  parity  with  the  intermediate  points,  resulting  in  a 
blanket  extending  several  hundred  miles  inland  from  the 
Pacific  coast.  This  adjustment  was  approved  in  Transcon- 
tinental Commodity  Rates,  48  I.  C.  C.  79.  It  was  subjected 
to  the  general  increases  of  1918  and  1920,  and  the  general 
reduction  of  1922,  but  otherwise  has  remained  substantially 
unchanged  up  to  this  time. 
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The  failure  of  the  carriers  to  grade  more  of  their  rates 
brought  forth  a  complaint  from  intermountain  territory  which 
alleged  that  the  rates  to  these  points  were  unreasonable  and 
unduly  prejudicial  as  compared  with  the  rates  to  the  termi- 
nals. We  found  that  the  rates,  in  general,  were  not  unreason- 
able or  unduly  prejudicial  and  dismissed  the  complaint.  In- 
termediate Rate  Asso.  v.  Director  General,  61  I.  C.  C.  226, 
March  29,  1921.  We  held  that  there  was  some  water  competi- 
tion, and  expressed  the  view  that  strong  water  competitior 
was  likely  to  be  resumed  within  a  short  time. 

A  few  months  later,  in  August,  1921,  this  application  was 
filed.  Hearings  were  had  at  various  points  throughout  the 
country  during-  November,  December,  and  January  following. 
The  record  shows  that  for  some  time  previous  to  the  hear- 
ings traffic  destined  to  the  Pacific  coast  had  been  moving  by 
water  in  heavy  volume.  Competition  was  keener  and  the 
water  service  more  efficient  than  at  any  time  before  the  war. 
The  rail  lines  and  the  water  lines,  respectively,  upon  request, 
furnished  statements  of  the  tonnage  moved  from  the  defined 
territories  to  the  Pacific  coast  during  June,  July,  and  August, 
1921.  These  statements  show  that  considerably  more  than 
half  the  traffic  in  most  all  of  the  commodities  involved  was 
shipped  by  water.  As  to  some  commodities  the  movement 
was  nearly  all  by  water.  All  but  a  small  portion  of  the  water- 
borne  traffic  originated  in  and  east  of  Buffalo-Pittsburgh 
territory,  indicating  that  the  Pacific  coast  interests  are  mak- 
ing their  purchases  in  that  part  of  the  East  which  is  tribu- 
tary to  the  water  lines  and  from  which  they  can  secure  low 
rates.  The  movement  by  water  may  be  relatively  greater 
now  than  it  was  during  the  period  of  the  hearings,  for  the 
water  service  was  then  only  beginning  to  develop  on  a  large 
scale. 

The  following  were  the  principal  steamship  lines  then 
operating  in  this  intercoastal  service: 

Sai 

Williams    Steamship    Company Every 

Pacific    Mail    Steamship    Company Every 

T^uckenbach     Steamship     Company.     Incorporated Every 

Ignited   American    Lines.    Incorporated Every 

Atlantic.    Oulf    <Sr    Pacific    Steamship    Corporation Every 

Xorth    Atlantic    i<t    Western    Steamship    Company Every 

Mat  son    Navigation   Company   Every 

Isthmian     Line     (operated     by     the     United     States     Steel 
Products    Company,    a    subsidiary    of    the    United    States 

Steel     Corporation)     Every 

Elder    Steele    Steamship    Company    Every 

Roliert    Dollar    Line    Every 

Pacific   Caribbean    Gulf   Line    Every 

Congress    Line    Every 

Intercoastal     Sea    Carriers     Every 

These  lines  operated  in  this  service  over  75  steamships, 
and  the  number  of  steamships  was  increasing.  Most  of  them 
plied  from  the  north  Atlantic  ports.     Several  of  the  stronger 
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Ships 

21  davs 

5 

21  davs 

3 

7  days 

15 

7  days 

16 

15  days 

6 

IT)  davs 

6 

35  days 

2 

12  days 

11 

45  days 

2 

60  davs 

1 

21  days 

5 

25  davs 

1 

."50  days 

4 
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lines  maintained  regular  sailing  schedules,  the  ships  depart- 
ing whether  fully  loaded  or  not.  Sailings  from  the  north 
Atlantic  ports  were  at  least  three  or  four  per  week.  Two  of 
the  lines,  the  Luckenbach  and  the  Pacific  Caribbean  Gulf 
Line,  maintained  service  from  the  Gulf  ports.  They  had  a 
total  of  about  a  dozen  ships  in  this  latter  service.  The  sail- 
ings were  not  as  regular  as  from  the  north  Atlantic  ports, 
the  ships  staying  in  port  until  they  obtained  full  cargoes. 
Sailings  averaged  about  three  per  month. 

Most  of  the  ships  were  of  first-class  construction,  modern 
in  every  respect,  and  afforded  efficient  service.  Many  of 
them  were  designed  especially  for  handling  coast-to-coast 
business.  The  sailing  time  of  the  best  ships  between  New 
York  and  San  Francisco,  Calif.,  ranged  from  about  18  to  21 
days.  However,  from  and  to  the  northern  ports,  for  instance, 
from  Boston,  Mass.,  to  Vancouver,  British  Columbia,  the  sail- 
ing time  was  longer,  as  stops  of  several  days  were  made  at 
other  ports  en  route. 

Comparatively  little  of  this  water-borne  traffic  originated 
at  the  ports.  It  generally  moved  via  the  north  Atlantic  ports. 
The  small  portion  which  moved  from  points  west  of  the 
Buffalo-Pittsburgh  district  went  either  to  the  north  Atlantic 
ports  or  to  the  Gulf  ports  for  transshipment.  The  traffic  via 
the  Gulf  was  not  heavy.  The  Gulf  lines  depended  mainly  on 
iron  and  steel  from  the  Birmingham,  Ala.,  district  and  on 
commodities  produced  near  the  Gulf,  such  as  rosin  and  tur- 
pentine. They  drew  comparatively  little  traffic  from  the 
North  and  Middle  West.  Some  of  that  traffic  moved  by  rail 
to  St.  Louis,  Mo.,  or  Cairo,  111.,  and  thence  by  the  barges  of 
the  Mississippi-Warrior  Service,  operated  by  the  War  Depart- 
ment, to  New  Orleans.  This  line  operated  excellent  steel 
barges,  and,  on  the  southbound  movement  particularly,  drift- 
ing with  the  current,  made  fairly  good  time,  averaging  about 
nine  days  to  New  Orleans.  Sailings  from  Cairo,  the  winter 
port,  were  at  the  rate  of  about  two  per  week,  each  consisting 
of  a  fleet  of  six  barges.  This  line  is  used  mainly  for  heavy 
commodities.  Its  traffic  destined  to  the  Pacific  coast  has 
been  rather  light.  During  the  15  months'  period  from  Octo- 
ber, 1920,  to  December,  1921,  inclusive,  there  were  only  about 
100  carloads,  principally  canned  goods,  starch,  and  iron  and 
steel,  from  Illinois  points  and  St.  Louis. 

At  the  time  the  application  was  filed  all  traffic  from 
interior  points  that  was  shipped  by  the  water  lines  was 
charged  local  rates  to  the  ports.  Effective  February  15,  1922, 
the  lines  from  Chicago,  111.,  and  related  points,  principally  in 
Illinois,  proposed  proportional  rates  to  the  Gulf  ports  for 
application  on  traffic  destined  to  the  Pacific  coast  through 
the  Panama  Canal,  equal  to  the  local  rates  from  Chicago  to 
New  York  City.     The  obvious  purpose  was  to  put  the  Gulf 
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ports  on  a  rate  parity  with  the  north  Atlantic  ports  as  to 
traffic  to  the  Pacific  coast.  These  rates  were  originally  sus- 
pended by  us,  but  were  permitted  to  become  effective  April  1, 
1922.  The  Mississippi- Warrior  Service  maintains  lower  rates 
than  the  all-rail  lines  to  the  Gulf,  the  differential  from  all 
points  being  20  per  cent  of  the  St.  Louis-New  Orleans  rail 
rate.  This  line  also  publishes  joint  through  all-water  rates 
from  St.  Louis  and  Memphis,  Tenn.,  to  the  Pacific  coast  via 
New  Orleans  and  the  steamship  lines.  Rates  from  Chicago 
and  points  in  the  Middle  West  over  this  route  generally  are 
made  on  the  basis  of  rail  rates  to  St.  Louis  and  the  water 
charges  beyond,  or  on  the  basis  of  the  proportionals  to  New 
Orleans  plus  the  water  charges  beyond. 

Practically  all  of  the  important  water  lines  were,  at  the 
time  of  the  hearings,  members  of  a  conference  and  under  a 
"gentlemen's  agreement"  to  maintain  what  were  known  as  the 
conference  rates.  These  rates  were  on  file  with  the  United 
States  Shipping  Board,  but  the  water  lines  were  not  under 
any  legal  requirement  to  adhere  to  them.  There  is  consider- 
able evidence  to  the  effect  that,  particularly  on  iron  and  steel, 
which  is  desirable  traffic,  the  conference  rates  have  been  cut 
in  a  very  substantial  way.  In  many  instances  these  special 
rates  no  doubt  represent,  or  w^ere  the  result  of,  contracts 
between  water  lines  and  shippers  for  heavy  movements.  Ap- 
parently the  stronger  lines,  with  first-class  service,  are  more 
likely  to  adhere  to  the  conference  rates  than  the  weaker  lines, 
with  less  frequent  sailings  and  slower  schedules.  It  was 
stated  for  the  principal  conference  lines  at  the  argument  in 
June,  1922,  that  they  were  then  observing  the  conference 
rates,  except  that  contract  rates  previously  made  were  being 
accorded.  At  the  close  of  the  hearing  the  first  seven  lines 
above  named  were  members  of  the  conference,  but  it  was 
understood  that  the  eighth,  namely,  the  Isthmian  Line,  was 
observing  the  conference  rates,  at  least  on  iron  and  steel. 
Appendix  No.  1  shows  the  conference  rates  from  the  north 
Atlantic  porta  and  from  the  Gulf  ports  in  effect  in  February, 
1922.  It  will  be  noted  that  on  many  items  the  water  rates 
were  lower  from  Gulf  ports  than  from  north  Atlantic  ports, 
but  the  number  of  such  items  was  expected  to  be  considerably 
reduced  on  or  about  March  1,  1922,  and  the  differences  in 
rates,  where  they  still  existed,  made  less  than  formerly.  The 
testimony  of  witnesses  for  the  water  lines  operating  from  the 
Gulf  ports  is  that  they  intend  to  further  harmonize  their 
rates  with  those  applying  from  north  Atlantic  ports,  for  the 
reason  that  the  rates  from  the  Gulf  ports  are  not  remunera- 
tive. Long  delays  at  the  Gulf  ports  make  the  service  particu- 
larly expensive.  The  water  rates  from  the  Gulf  ports  have 
generally  been  lower  than  from  the  Atlantic  ports  because  of 
the  shorter  distance  and  the  less  frequent  sailings  tTierefrom, 


BOARD    OF    RAILROAD    COMMISSIONERS  273 

and  because  the  rail  rates  from  the  Middle  West  to  the  Gulf 
ports  were  higher  than  to  the  north  Atlantic  ports. 

The  rail  lines  contend  that  the  proposed  rates  are  no 
lower  than  are  necessary  to  yield  them  a  fair  share  of  the 
business.  A  fair  share  of  the  business  seems  to  be  regarded 
as  such  an  amount  thereof  as  can  be  secured  under  equality 
of  opportunity.  Equality  of  opportunity  may  be  defined  as 
such  an  adjustment  of  rates  as  would  cause  a  business  man, 
under  ordinary  circumstances,  to  reach  the  conclusion,  after 
considering  service  and  rates,  that  he  would  ordinarily  be  as 
willing  to  send  traffic  by  water  as  by  rail,  or  vice  versa. 

The  commodities  here  considered  are  not  the  only  ones 
as  to  which  there  is  substantial  competition  with  the  water 
lines.  It  was  the  declared  purpose  of  the  carriers  to  be  con- 
servative, and  not  to  meet  water  competition  except  where  it 
is  a  matter  of  serious  concern,  and  then  only  within  reason- 
able limits.  If  the  competition  further  develops,  the  rail  lines 
plan  from  time  to  time  to  seek  relief  on  additional  commodi- 
ties. The  present  application  covers  only  carload  traffic,  but 
later  applications  may  be  filed  to  include  some  that  is  less 
than  carload.  It  was  said  that  if  the  steamship  lines  reduce 
their  rates,  as  in  fact  they  have  since  done,  the  rail  carriers 
may  seek  authority  to  meet  the  situation  thus  created. 

None  of  the  proposed  rates  meet  even  approximately  the 
coast-to-coast  rates  of  the  water  lines.  They  are  not  gener- 
ally intended  or  expected  to  draw  or  to  hold  any  large  amount 
of  the  port-to-port  traffic  to  the  rail  lines.  They  did,  how- 
ever, at  the  time  of  the  hearing,  approximate  the  charges 
available  from  certain  interior  points  to  the  Pacific  coast 
terminals  by  rail  to  the  Atlantic  and  Gulf  ports  and  thence 
by  water,  plus  such  incidental  charges  as  marine  insurance 
and  unloading  and  transfer  charges  at  Pacific  coast  terminals. 

In  determining  the  rate  to  be  applied  on  each  commodity 
the  carriers  generally  selected  the  interior  point  or  points  at 
which  the  competitive  traffic  originates  in  largest  volume, 
and  from  which  the  local  rate  to  the  Atlantic  seaboard  was, 
in  their  opinion,  high  enough  when  taken  in  connection  with 
the  port-to-port  water  rate  and  incidental  charges,  to  consti- 
tute the  basis  for  arriving  at  a  reasonably  compensatory  all- 
rail  rate.  For  instance,  the  rate  proposed  from  all  points  on 
iron  and  steel  approximated  the  rate  from  Pittsburgh,  Pa., 
to  the  Pacific  coast  via  Baltimore,  Md.,  rail  and-  water,  plus  a 
few  cents  to  represent  the  superiority  of  the  rail  service.  It 
was  not  intended  to  meet  the  competitive  situation  at  the 
north  Atlantic  ports,  as  the  port-to-port  water  rate  was  so 
low  as  to  make  that  impossible.  In  determining  the  rate  on 
each  of  the  commodities  considered  there  were  added  gener- 
ally a  few  cents  to  the  basic  figure.  The  rate  arrived  at, 
according  to  the  above  method  was,  as  a  rule,  proposed  from 
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all  points  in  the  defined  territories  to  the  Pacific  coast  termi- 
nals. It  was  blanketed  to  apply  from  all  points  east  of  the 
rate-fixing  point  in  order  to  accommodate  those  who,  for 
some  special  or  emergency  reason,  preferred  to  pay  a  sub- 
stantially higher  all-rail  rate  than  is  available  in  connection 
with  the  water  lines.  It  was  blanketed  to  apply  from  points 
west  of  the  rate-fixing  point  in  order  to  keep  all  parties  in 
position  to  do  business  in  competition  with  those  who  could 
use  the  water  routes  to  advantage.  Ordinarily,  a  given  com- 
modity is  produced  at  many  points  in  the  defined  territories, 
and  a  buyer  on  the  Pacific  coast  is  not  likely  to  purchase  in 
the  Middle  West  if  he  can  get  the  same  article  in  the  East  at 
about  the  same  price  and  at  a  much  lower  freight  rate.  The 
blanketing  of  points  of  origin,  it  was  hoped,  would  induce  the 
movement  of  traffic  from  the  Middle  West  and  afford  the 
carriers  the  same  kind  of  traffic,  with  the  same  gross  rev- 
enues for  the  shorter  haul  as  they  would  receive  for  tha 
longer  haul  from  the  points  farther  east.  In  other  words,  the 
lines  west  of  Chicago  would  rather  move  traffic  from  Chicago 
than  from  Pittsburgh,  for  they  would  thus  avoid  a  division 
of  the  rate  with  their  eastern  connections.  If  they  should 
publish  a  higher  rate  from  Chicago  than  from  Pittsburgh, 
because  the  rail-and-ocean  rate  from  Chicago  was  higher 
than  from  Pittsburgh,  not  much  of  the  traffic  would  originate 
at  Chicago.  The  eastern  points  would  presumably  do  the 
lion's  share  of  the  business,  shipping  either  by  the  water  lines 
or  all  rail,  the  former  route  depriving  the  western  lines  of  the 
traffic,  and  the  latter  necessitating  several  hundred  miles 
more  of  rail  haul  than  if  the  traffic  moves  all-rail  from 
Chicago.  In  a  few  instances  it  is  attempted  to  jusify  this 
blanketing  arrangement  by  the  fact  that  traffic  can  be 
shipped  from  Chicago,  Birmingham,  Ala.,  and  the  Middle 
West  in  general,  via  the  Gulf  ports,  at  through  rates  to  the 
Pacific  coast  that  approximate  the  rates  via  Atlantic  ports 
from  producing  points  farther  east,  such  as  Pittsburgh  and 
Cincinnati,  Ohio.  Keeping  the  Middle  West  on  a  rate  parity 
with  the  East  is  alleged  to  be  w^holesome  in  its  economic 
effects,  in  that  it  tends  to  distribute  manufacturing  industry 
and  avoid  its  concentration  in  the  East.  Stated  oherwise,  it 
tends  to  prevent  the  exclusive  development  of  the  country 
within  range  of  the  seaboard  to  the  disadvantage  of  the  in- 
terior. The  lines  west  of  Chicago  might  be  inclined  to  pro- 
vide lower  rates  from  the  Middle  West  than  from  seaboard 
territory  in  order  to  develop  points  of  origin  on  their  own 
lines,  but  they  might  thus  lose  traffic  from  points  east. 
Moreover,  it  seems  to  be  the  policy  of  the  Southern  Pacific 
Company,  with  its  steamship  line  reaching  New  York  City, 
to  keep  that  point  on  a  parity  with  the  Middle  West.  This 
has  tended  to  blanket  points  of  origin.    It  may  be  noted  that 
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subsequent  to  the  hearings  the  Southern  Pacific  pubhshed  on 
a  number  of  commodities  reduced  rates  from  its  New  York 
piers  to  Pacific  coast  terminals,  which  conform  to  the  long- 
and-short-haul  rule.  They  are  now  under  suspension  in  In- 
vestigation and  Suspension  Docket  No.  1511,  Reduced  Rates 
from  New  York  Piers.  Five  of  these  commodities,  namely, 
canned  goods,  linoleum,  coffee,  paints,  and  cordage,  are  in- 
cluded in  this  application,  which  asks  authority  to  establish 
over  all  routes  still  lower  rates  to  the  terminals  only. 

The  carriers  are  not  disposed  to  blanket  their  rates  to 
points  of  destination,  and  therefore  make  application  for 
relief  from  the  long-and-short-haul  rule.  They  state  that  to 
blanket  the  proposed  rates  to  destinations  might  mean  for 
them  loss  of  net  revenue  greater  than  the  profit  that  would 
be  obtained  from  the  proposed  rates  to  the  terminals.  The 
rail  lines  contend  that  to  points  of  destination  there  is  not 
so  much  opportunity  for  shortening  the  haul  as  there  is  with 
reference  to  points  of  origin.  The  position  of  the  carriers 
seems  to  be  that  Chicago  and  points  in  that  part  of  the 
country  can  produce  all  the  manufactured  articles  that  the 
Pacific  coast  and  intermountain  territory  consume,  and  that 
the  movement  from  the  Middle  West,  as  well  as  from  the 
seaboard,  should  be  encouraged  because  it  is  in  the  interest 
of  the  carriers,  while,  on  the  other  hand,  the  intermountain 
territory  can  not  consume,  or  its  jobbers  reasonably  or  eco- 
nomically distribute,  all  the  traffic  that  now  goes  to  the 
Pacific  coast.  In  other  words,  the  carriers  seemingly  feel 
that  comparatively  little  could  be  accomplished  in  the  way  of 
shortening  the  haul  by  affording  interior  points,  such  as 
Spokane,  Reno,  and  Phoenix,  the  same  rates  as  the  coast, 
because  the  capacity  of  these  points  for  consumption  and  dis- 
tribution is  limited.  The  territory  tributary  to  them  is  rather 
sparsely  settled.  Apparently,  the  carriers'  view  is  that  it  is 
not  possible  by  freight  rates  materially  to  increase  consump- 
tion at  these  points  nor  materially  to  develop  them  as  dis- 
tributing points ;  and  that  no  such  adiustment  of  rates  will 
make  Spokane,  Reno,  and  Phoenix  the  distributing  centers  for 
the  more  densely  populated  territory  along  the  Pacific  coast. 

While  on  traffic  to  the  Pacific  coast  it  is  proposed  to 
keep  the  Middle  West  on  a  parity  with  seaboard  territory, 
the  latter  would  be  required  to  pay  more  than  the  Middle 
West  on  traffic  to  intermountain  territory.  In  other  words, 
the  present  rates  both  to  the  terminals  and  to  intermountain 
territory  are  graded  as  to  territories  of  origin.  For  instance, 
the  rates  on  structural  steel  to  both  regions  of  destination 
at  the  time  of  the  hearing  were  $1 .175  from  Colorado  com- 
mon points,  $1,255  from  Missouri  River,  $1.42  from  Missis- 
sippi River,  $1.50  from  Chicago,  $1,585  from  Cincinnati, 
$1,665  from  Pittsburgh,  and  $1,835  from  the  Atlantic  sea- 
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board.  This  grading  arrangement  would  be  left  unchanged 
on  traffic  destined  to  intermountain  territory,  although  on 
traffic  destined  to  the  terminals,  as  previously  explained,  it 
is  proposed  to  blanket  the  rates  over  the  whole  territory  of 
origin,  affording  the  terminals  a  wider  range  of  markets  than 
afforded  the  intermediate  points.  The  intermountain  inter- 
ests, in  order  to  draw  traffic  from  the  Atlantic  seaboard, 
must  surmount  an  obstacle  in  the  form  of  higher  rates  than* 
from  Chicago.  To  reduce  the  rates  from  the  Middle  West  to 
the  Pacific  coast  on  account  of  the  water  rates  from  sea- 
board territory  to  the  Pacific  coast  is  in  .the  interest  of 
western  rail  lines,  but  a  reduction  from  seaboard  territory 
to  intermountain  territory  to  meet  the  existing  rail  rates 
from  the  Middle  West  to  intermountain  territory  would 
lengthen  the  haul  on  such  traffic  as  moved  from  the  sea- 
board region  and  not  benefit  the  western  rail  lines.  In  fact, 
the  applicants  represent  that  if  the  rail  lines  should  insist  on 
hauling  traffic  from  seaboard  territory  rather  than  from 
Chicago  at  an  equality  of  rates,  they  might  lay  themselves 
open  to  a  charge  of  inefficient  operation.  As  to  intermoun- 
tain territory,  there  is,  it  is  alleged,  no  compelling  reason  for 
such  a  policy  of  rate  making. 

In  addition  to  the  rail  rates  to  the  Atlantic  and  Gulf 
ports  and  the  water  rates  beyond,  there  are  incidental  charges 
that  must  be  taken  into  account  in  computing  the  water 
charges  which  the  rail  lines  seek  to  meet.  The  water  rates 
do  not  include  marine  insurance,  the  cost  of  which  varies 
according  to  the  value  of  the  commodity  shipped,  and  also 
according  to  the  extent  to  which  a  shipper  desires  to  insure 
his  shipment.  On  canned  goods,  for  instance,  the  insurance 
varies  from  about  2.5  cents  to  4  cents  per  100  pounds.  On 
iron  and  steel  it  ranges  from  about  0.5  cent  to  2  cents  per 
100  pounds.  On  paints  it  varies  from  about  2.5  cents  to  5.5 
cents  per  100  pounds,  and  on  twine  and  cordage  from  about 
3  cents  to  6  cents  per  100  pounds.  There  is  some  difference 
between  the  rail  lines  and  the  water  lines  as  to  what  the 
average  insurance  charge  is  on  several  of  the  articles  in- 
volved. There  are  also  wharfage  charges  at  San  Pedro, 
Calif.,  of  0.5  cent  and  at  Portland,  Ore.,  and  Seattle,  Wash., 
of  1.5  cents  per  100  pounds.  At  San  Francisco  there  is  a 
state  toll  of  0.75  cent  per  100  pounds.  The  cost  of  unloading 
is  generally  3  cents  per  100  pounds  at  all  the  Pacific  ports. 
Since  the  water  rates  do  not  include  the  cost  of  switching 
from  the  wharf  to  the  consignee's  siding  or  other  place  of 
final  delivery,  the  usual  local  switching  charges  must  be 
added,  which  range  generally  from  $3  per  car  upward.  Ow- 
ing to  the  difference  in  the  various  charges  above  referred  to, 
it  is  impossible  to  state  the  rates  via  the  water  lines  with 
exactness.     It  is  not  necessary  to  be  exact,  however,  as  the 
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rail  lines  are  not  proposing  to  meet  any  particular  rate,  but 
rather  the  general  rate  situation  created  by  the  water  lines. 
It  is,  of  course,  not  necessary  to  have  the  same  rate  by 
water  as  by  rail  to  afford  the  two  sets  of  carriers  equality  of 
opportunity  from  any  given  point  of  shipment.  The  slower 
service,  the  necessity  for  making  arrangements  for  trans- 
shipment at  the  ports,  the  irregularity  of  ship  movements, 
special  requirements  as  to  marking,  and  other  considera- 
tions operate  to  the  disadvantage  of  the  water  lines.  Due  to 
the  transfers  at  the  ports,  difficulties  incident  to  stowage  of 
mixed  cargoes,  the  rolling  of  the  ships,  atmospheric  condi- 
tions, and  changes  in  temperature  while  en  route,  the  ship- 
ment of  goods  by  water  often  damages  them  more  than  ship- 
ment by  rail  in  carloads.  Many  of  the  same  disadvantages 
are  experienced  in  shipping  by  water  in  carloads  as  when  the 
goods  are  shipped  in  less  than  carloads  by  rail.  For  instance, 
fancy  labels  on  boxes  of  canned  goods  may  become  scratched 
and  soiled,  the  boxes  broken,  and  the  cans  bent.  Sheet  iroi? 
has  often  been  crumpled  at  the  edges,  plates  dented,  and  bars 
bent.  Kegs  of  horseshoes  have  become  broken  and  the  con- 
tents mixed.  Some  articles  are  easily  rusted  by  sweating  in 
the  ship's  hold.  Linoleum  may  become  chafed  by  contact 
with  other  articles.  Steam  radiators  have  been  cracked. 
Damages  of  the  kind  above  referred  to  may  not  always  be 
such  as  to  warrant  the  filing  of  a  claim,  but  they  often  entail 
some  expense  or  a  shading  of  prices,  affect  the  stability  of 
the  article,  and  generally  annoy  the  trade.  On  perhaps  most 
of  the  commodities  considered  shippers,  as  a  rule,  prefer 
rail  to  water  movement,  unless  there  is  a  differential  of  from 
10  to  25  cents  per  100  pounds,  dependent  upon  the  commodity, 
in  favor  of  the  latter.  A  few  articles,  like  iron  and  steel, 
require  nearly  as  low  a  rate  by  rail  as  by  water. 

The   Eastbound   Rail-and-Water   Application. 

Fourth  Section  Application  No.  11985. 
The  Southern  Pacific  Company  seeks  authority  to  estab- 
lish reduced  rates  from  California  terminals  to  New  York 
City  only,  via  its  rail-and-water  line  through  Galveston, 
known  as  the  Sunset-Gulf  route.  The  commodities  involved 
are  asphalt,  barley,  beans,  canned  goods  (including  condensed 
milk),  dried  fruits,  and  rice.  Most  of  the  production  of  these 
commodities  is  at  points  not  very  far  inland  from  the  ports. 

The  present  rate  on  each  of  the  commodities  applies  as 
a  blanket  from  all  California  producing  points  to  eastern  de- 
fined teritories  via  all  routes.  Apparently  they  are  the  high- 
est rates  that  apply  from,  to,  or  between  intermediate  points. 
No  reductions  are  proposed  from,  to,  or  between  intermediate 
points,  except  that  as  the  production  of  the  commodities  in 
question  is  largely  near  the  coast,  the  locals  to  the  terminals 
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plus  the  proposed  rates  beyond  will  automatically  reduce  the 
rail  rates  from  many  important  intermediate  points.  The 
proposed  minimum  weight  is  80,000  pounds,  except  that  on 
dried  fruit  it  is  60,000  pounds.  These  minima  generally  rep- 
resent increases  of  20,000  pounds. 

Much  of  the  traffic  in  question  originates  at  inland 
points  and  moves  by  steam  or  electric  railroad  to  the  ports. 
A  charge  for  unloading  at  the  ports  is  made,  and  the  com- 
parable charges  of  the  water  Hnes  include  3.5  cents  for  that 
service.  A  considerable  portion  of  the  traffic  comes  into  San 
Francisco  on  steamboats  from  points  on  the  Sacramento  River 
and  is  unloaded  from  the  boats  and  onto  the  docks  of  the 
water  lines  without  charge.  Some  traffic  originates  also  at 
the  port  cities.  On  that  which  is  brought  to  the  docks  by 
dray  there  is  no  terminal  charge,  but  if  it  is  loaded  in  cars 
and  switched  to  the  docks  for  shipment  through  the  canal, 
the  switching  charges  plus  the  cost  of  unloading,  must  be 
added. 

The  service  of  the  Southern  Pacific  is  superior  to  that 
of  the  water  lines.  Eastbound  sailings  from  California  ports 
are  about  three  per  week.  The  run  to  New  York  is  made  in 
from  19  to  23  days,  only  a  few  days  slower  than  the  usual 
service  afforded  by  the  Southern  Pacific,  which  is  not  less 
than  17  days.  Since  perhaps  most  of  the  business  originates 
at  interior  points,  several  days  are  required  to  move  it  to  the 
ports,  which  is  not  the  case  if  it  is  shipped  east  by  rail.  One 
might  well  conclude  from  the  record  that  shipment  by  water 
would  require  about  a  week  longer  than  by  rail.  The  water 
lines  are  free  to  allow  unlimited  storage  at  New  York,  but 
the  Southern  Pacific  tariff  provides  for  only  four  days'  free 
time  and  the  law  requires  adherence  thereto.  The  rates  of 
the  water  lines  apply  to  Atlantic  ports  other  than  New  York, 
among  them  Boston,  Philadelphia,  Pa.,  and  Bal'more,  and  the 
rates  thereto  are  approximately  the  same  as  apply  to  New 
York,  but  the  Southern  Pacific's  rates  apply  to  New  York 
only.  On  traffic  to  the  interior  the  water  lines  can  discharge 
their  cargoes  at  points  from  which  the  inland  rail  rates  are 
lowest,  but  as  the  Southern  Pacific's  only  eastern  port  is 
New  York,  all  shipments  over  its  line  to  the  interior  must 
pay  the  New  York  combination.  The  Southern  Pacific's  busi- 
ness would  therefore  be  confined  very  largely  to  traffic  des- 
tined to  New  York  and  points  to  which  the  rates  from  New 
York  are  lower  than  from  other  Atlantic  ports. 

The  average  rail  distance  from  California  shipping  points 
to  Galveston  is  less  than  2,000  miles,  and  the  distance  by 
water  between  Galveston  and  New  York  is  about  2,160  miles, 
so  that  more  than  half  of  the  route  is  by  water.  The  South- 
ern Pacific  contends  that  under  Section  500  of  the  Transpor- 
tation  Act,   1920.   the   Galveston-New   York    steamship   line, 
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which  has  a  fleet  of  23  steamers,  is  entitled  to  the  same 
consideration  as  any  other  part  of  the  merchant  marine. 

Prior  to  1921  the  normal  service  of  this  line  consisted  of 
three  sailings  weekly  in  each  direction,  and  in  prosperous 
times  four  or  five  steamers  per  week  were  operated  each 
way.  During  1921  two  weekly  sailings  were  sufficient,  and 
the  northbound  cargoes  did  not  fill  the  ships  to  capacity.  At 
the  time  of  the  hearing  seven  ships  were  tied  up  for  lack  of 
traffic. 

It  is  to  be  noted  that  the  basis  of  this  eastbound  appli- 
cation varies  from  that  of  the  general  westbound  application. 
The  eastbound  application  covers  a  rail-and-water  route,  in- 
stead of  an  all-rail  route;  the  terminal  rates  would  apply  to 
one  destination  only — the  Southern  Pacific's  New  York  piers ; 
there  is  no  blanketing  of  a  wide  area  of  origin  points,  the 
general  principle  determining  the  rate  from  each  intermediate 
point  being  to  add  the  local  rate  west  from  each  point  to  the* 
Pacific  terminal  to  the  rate  from  the  Pacific  terminal  to  the 
New  York  piers. 

Minor  Applications. 

Fourth  Section  Applications  Nos.  11957,  11940,  11948,  12094 

and  12118. 

In  addition  to  the  general  westbound  application  and  the 
Southern  Pacific's  eastbound  application,  just  described,  there 
are  embraced  in  the  present  report  minor  applications,  each 
confined  to  a  single  commodity.  No.  11957  covers  an  appli- 
cation to  apply  on  sisal  and  ixtle,  carloads,  from  El  Paso, 
Tex.,  and  Gulf  ports  to  Pacific  terminals,  rates  less  than  are 
applicable  to  or  from  intermediate  points.  The  minimum 
weight  proposed  is  30,000  pounds. 

The  proposed  rate  from  the  Gulf  ports  is  said  to  be 
necessary  to  afford  the  rail  lines  opportunity  to  compete 
with  the  water  lines,  which  maintain  through  port-to-port 
rates  of  approximately  95  cents,  including  incidental  charges. 
The  rail  lines  are  informed  that  it  is  possible  to  arrange  for 
the  movement  of  sisal  direct  from  Progreso,  Yucatan,  to  the 
Pacific  coast  terminals  through  the  canal  at  a  considerably 
lower  rate,  but  probably  such  a  rate  would  be  for  large  quan- 
tities. From  El  Paso  the  proposed  rate  is  said  to  be  neces- 
sary to  apply  in  combination  with  the  rail  rates  of  the  Mexi- 
can railroads  to  El  Paso,  to  meet  the  rates  available  from 
points  of  production  in  southern  Mexico,  Yucatan,  and  Cen- 
tral America,  to  near-by  ports  plus  the  water  rates  thence  to 
the  terminals. 

Fourth  section  application  No.  11940  covers  rates  on 
crude  sulphur  from  Louisiana  and  Texas  producing  points  to 
California  and  north  Pacific  coast  terminals. 
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The  rail  lines  propose  a  rate  of  55  cents  on  crude  sul- 
phur to  California  terminals  and  a  rate  of  65  cents  to  north 
Pacific  coast  terminals,  without  a  reduction  in  the  rates  from 
and  to  intermediate  points.  The  rates  at  the  time  of  the 
hearings  were  83.5  cents  and  $1,  respectively.  They  were 
also  applicable  from  and  to  intermediate  points.  A  10-cent 
differential  in  favor  of  California  terminals  was  generally 
observed  until  it  was  destroyed  by  the  general  percentage 
increases  of  1918  and  1920.  The  proposed  minimum  is  80,000 
pounds. 

The  proposed  rates  are  believed  by  the  rail  lines  to  be 
necessary  in  view  of  the  rates  applicable  by  rail  from  the 
southwestern  producing  points  to  the  Gulf  ports  and  thence 
by  w^ater,  which,  according  to  the  carriers,  approximated  44 
cents,  but,  according  to  a  shipper's  testimony,  38  cents,  in- 
cluding incidental  charges.  They  were  the  same  to  all  the 
principal  ports.  The  minimum  weight  in  connection  with  the 
water  rates  was  500  tons. 

Sulphur  is  used  by  manufacturers  of  paper  and  of  tree- 
spraying  solutions.  Practically  all  of  the  business  w^as  then 
going  by  water.  Much,  if  not  most,  of  it  moved  in  500-ton 
or  cargo  lots,  as  the  consignees  seemed  generally  to  have 
sufficient  storage  capacity  to  accommodate  large  quantities. 
It  appears  that  to  some  parties  or  on  some  occasions  there 
might  be  advantage  in  buying  a  single  carload  on  a  water- 
competitive  rate.  Some  parties  obtained  their  supply  from 
distributors  on  the  Pacific  coast  w^ho  bought  in  large 
quantities. 

Fourth  section  appHcations  Nos.  11948,  12094.  and  12118 
cover  import  rates  on  green  coffee,  originating  in  South 
America,  of  80  cents  to  California  terminals  and  90  cents  to 
the  north  Pacific  coast  terminals  from  New  York,  New 
Orleans,  and  Galveston  only,  without  reducing  the  rates  from 
and  to  intermediate  points.  The  rates  at  the  time  of  the 
hearings  were  $1.92  from  New  York  and  $1,585  from  New 
Orleans  and  Galveston,  except  that  a  rate  of  $1.50  applied 
from  Galveston  to  California  terminals.  These  w^ere  also  the 
rates  from  and  to  intermediate  points.  The  proposed  mini- 
mum w^eight  is  80,000  pounds.  Most  of  the  coffee  that 
reaches  the  Pacific  coast  conies  by  steamship  from  foreign 
countries,  but  for  various  reasons  it  is  frequently  desirable 
to  draw  from  stocks  at  New  York  or  the  Gulf  ports. 

The  proposed  rates  are  said  to  be  necessary  as  a  business 
expedient  to  apply  in  combination  with  the  water  rates  from 
Brazilian  and  Colombian  ports  to  New  York  and  the  Gulf 
ports  in  view  of  a  direct  ocean  rate,  approximating  84  cents, 
including  incidental  charges,  from  the  South  American  ports 
to  the  Pacific  coast  via  Panama  Canal.  The  ocean  rates  from 
the  South  American  ports  to  New  York  ranged  from  about 
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74.5  to  77  cents;  to  the  Gulf  ports  the  rate  was  about  45 
cents.  What  the  water  rates  were  from  the  New  York  and 
Gulf  ports  to  the  Pacific  coast  does  not  appear,  but  it  is  not 
that  competition  which  the  rail  lines  desire  to  meet. 

The  rate  formerly  from  the  South  American  ports  to  the 
Pacific  coast  was  about  $1,  instead  of  84  cents,  as  at  the  time 
of  the  hearings.  The  rail  rates  were  then  so  high  compared 
with  the  water  rates  from  the  South  American  ports  as  to  be 
practically  prohibitive.  Apparently  there  was  little,  if  any, 
movement  by  rail.  In  1915  and  1916  some  business  was 
handled  by  the  rail  lines  in  competition  with  the  water  lines 
on  an  80-cent  rate. 

The  steamers  in  operation  from  the  South  Americai* 
ports  to  the  Pacific  coast  were  three  in  number  and  had 
capacities  ranging  from  7,500  to  8,800  tons.  It  is  stated  that 
the  movement  of  coffee  from  Brazilian  ports  to  San  Francisco 
by  direct  ocean  service  for  the  year  1920  was  28,280  tons  and 
that  one  of  the  steamers  cleared  from  a  Brazilian  port  March 
1,  1921.  with  24,700  bags  for  San  Francisco,  5,800  bags  for 
San  Pedro,  5,100  bags  for  Portland,  1,800  bags  for  Seattle, 
and  900  bags  for  Tacoma,  Wash.  It  is  also  stated  that  an- 
other steamer  cleared  from  the  same  port  March  22,  1921, 
with  about  the  same  tonnage.  These  steamers  fly  the  Ameri- 
can flag.  The  proposed  rates  to  the  north  Pacific  coast  ter- 
minals are  10  cents  higher  than  to  the  California  terminals, 
whereas  at  present  the  rates  are  the  same  to  all  the  termi- 
nals. A  parity  of  rates  has  been  maintained  for  years  past. 
The  difference  in  favor  of  the  California  terminals  is  ob- 
jected to  by  coffee  roasters  at  the  north  Pacific  coast  termi- 
nals, as  there  is  keen  competition  between  them  and  San 
Francisco  roasters.  The  rail  lines  believe  that  an  80-cent 
rate  is  necessary  to  meet  the  water  competition  at  the  Cali- 
fornia terminals,  but  that  90  cents  is  sufficiently  low  to  the 
north  Pacific  coast.  Apparently  the  lines  serving  the  north 
Pacific  coast  refused  to  concur  in  any  rate  less  than  90  cents. 
From  New  York  the  distance  to  all  the  Pacific  coast  terminals 
is  approximately  the  same,  but  from  the  Gulf  ports  and  from 
New  York  via  the  Gulf  ports  to  San  Francisco  it  is  several 
hundred  miles  less  than  to  the  north  Pacific  coast  terminals. 
The  proposed  rates  from  New  York  are  based  on  the  proposed 
rates  from  the  Gulf  ports.  The  rail  lines  say  that  the  water 
service  is  more  frequent  to  the  California  terminals  than  to 
the  north  coast  terminals,  though  this  is  denied  by  the  north 
Pacific  coast  terminal  interests.  Their  testimony  is  that 
every  vessel  from  the  South  American  ports  stops  at  Port- 
land, Seattle,  and  Tacoma,  as  well  as  at  San  Francisco,  and 
that  the  water  rates  are  the  same  to  all  the  ports. 
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Attitude  of  the  Various  Interests. 

The  detailed  discussion  of  specific  issues  will  indicate 
more  precisely  the  divergent  positions  taken  by  the  various 
parties  in  interest.  It  will  suffice  here  to  indicate  their 
general  attitude  toward  the  pending  applications. 

The  applicant  carriers  insist  that  the  proposed  terminal 
rates,  lower  than  those  at  intermediate  points,  are  compelled 
by  actual  water  competition  via  the  Panama  Canal;  that  the 
terminal  rates  are  not  lower  than  to  give  the  rail  carriers  a 
legitimate  equality  of  opportunity  in  competing  for  the  traf- 
fic ;  that  the  terminal  rates  are  reasonably  compensatory  and 
will  not  cast  a  burden  on  other  traffic;  that  the  higher  rates 
to  intermediate  points  are  not  unreasonable  in  themselves; 
and  that  the  applications  are  squarely  within  the  statutory 
requirements  and  merit  approval. 

It  is  noticeable  that  the  rail  carriers  most  intent  upon 
the  relief  sought  are  the  Southern  Pacific,  with  its  transcon- 
tinental water-and-rail  route,  and  the  other  transcontinental 
lines  operating  from  Chicago  or  the  Missouri  River  to  the 
Pacific  coast.  The  eastern  trunk  lines  occupy  more  nearly 
a  position  of  neutrality  or  indifference,  though  apparently 
ready  to  join  with  the  transcontinental  lines  in  making  the 
proposed  rates  effective.  This  attitude  is  presumably  due  to 
the  fact  that  the  eastern  trunk  lines  would  stand  to  lose,  in 
part  at  least,  the  remunerative  revenue  from  local  rates  to 
the  Atlantic  seaboard,  and  would  obtain  in  place  thereof  only 
a  division  of  the  low  through  terminal  rates. 

The  Pacific  coast  interests  support  the  carriers'  appli- 
cations, particularly  the  general  westbound  application.  They 
contend  that  their  advantageous  geographical  location  is  only 
properly  reflected  in  the  establishment  of  terminal  rates  that 
are  on  a  competitive  basis  with  the  rates  of  water  carriage; 
that  the  carriers'  increased  earnings  from,  the  traffic  will 
enable  the  carriers  to  make  more  ample  provision  for  the 
movement  eastbound  of  the  surplus  of  far  western  products; 
that  the  augmented  tonnage  attracted  by  the  rates  will  tend 
to  lessen  the  present  proportion  of  empty  cars  westbound, 
and  result  in  greater  economy  of  rail  operation. 

The  intermountain  interests  are  in  vigorous  opposition 
to  the  applications.  Owing  to  their  relatively  greater  near- 
ness to  eastern  points  of  origin,  they  have  never  been  recon- 
ciled to  a  rate  system  under  which  they  were  required  to  pay 
higher  rates  than  exacted  of  points  hundreds  of  miles  farther 
distant,  especially  when  the  traffic  was  carried  directly 
through  the  intermountain  country.  They  contrast  the 
higher  ton-mile  and  car-mile  earnings  under  the  proposed 
rates  to  intermountain  points  than  would  accrue  on  the  same 
traffic  to  Pacific  terminals.     They  contend  that  if  the  pro- 
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posed  rates  to  the  terminals  are  reasonable  or  reasonably  com- 
pensatory, the  rates,  present  and  prospective,  to  intermountain 
points  must  be  exorbitant.  A  complete  system  of  rates  to 
the  intermountain  region  and  to  Pacific  terminals,  graded 
approximately  in  proportion  to  the  distance  traversed  by 
freight  all  rail,  would  tend,  they  aver,  to  build  up  the  inter- 
mountain region  and  effect  a  wider  distribution  of  population 
and  industry  in  the  Far  West.  It  would,  at  all  events,  so  it 
is  represented,  accord  to  every  part  of  that  region  its  re- 
spective advantage  of  physical  location.  The  denial  of  fourth- 
section  relief  in  1918,  they  contend,  has  been  of  great  benefit 
to  the  intermountain  country,  building  up  the  trade  of  its 
jobbing  centers  and  resulting  in  general  industrial  expansion. 
They  assail  the  program  of  rate  making  implied  in  these 
fourth-section  applications  which  would  accord  to  Pacific 
terminals  access  to  all  eastern  markets  on  a  basis  of  perfect 
rate  equality,  owing  to  the  proposed  wide  rate  blanket  of 
origin,  while  intermountain  points  would  find  themselves 
restricted  to  relatively  near-by  markets,  under  the  penalty  of 
absorbing  higher  freight  charges  from  the  more  distant  mar- 
kets. Dissatisfaction  with  an  arrangement  involving  such 
alleged  undue  prejudice  is  voiced  even  by  interior  points  in 
California,  such  as  Fresno  and  Bakersfield. 

Commercial  interests  on  or  near  the  Atlantic  seaboard 
do  not  object  on  principle  to  lower  terminal  rates  to  the 
Pacific  terminals  than  to  intermediate  points.  They  insist, 
however,  that  relief  from  the  long-and-short-haul  rule  of  the 
fourth  section,  if  not  confined  to  port-to-port* business,  must 
not  be  extended  to  inland  points  on  a  basis  which  wholly  dis- 
regards the  inland  points'  relative  distance  from  the  sea- 
board. They  strenuously  protest  against  blanketing  points 
of  origin  so  extensively  that,  while  some  inland  points  obtain 
only  what  they  are  entitled  to  on  the  port  combination,  other 
points  farther  inland  are  unduly  preferred  bj^  enjoying  the 
same  rate,  to  which  their  remoteness  from  the  port  gives 
them  no  equitable  claim. 

The  water  lines  urge  that  they  must  depend  for  their 
existence  on  the  comparatively  small  amount  of  business  orig- 
inating at  and  destined  to  points  on  or  near  the  coasts,  while 
the  rail  lines  have  practically  a  monopoly  of  the  business  of 
the  balance  of  the  country.  They  contend,  therefore,  that 
they  should  not  be  hampered  in  their  efforts  to  hold  the 
traffic  here  in  question.  They,  of  course,  have  the  world  as 
a  field  for  export  and  import  traffic,  but  there  they  must 
compete  under  various  disadvantages  with  foreign  steamship 
lines.  They  aver  that  a  granting  of  the  application  would  be 
serious  for  the  water  lines.  Its  result  would  be  either  that 
the  water  lines  would  lose  a  large  tonnage  to  the  rail  lines 
or  that  the  water  lines  would   offset  the  reduction  in   the 
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rail  rates  by  a  substantial  reduction  in  the  water  rates  and 
thus  hold  the  traffic  to  their  lines,  leaving  the  rail  lines  in 
worse  position  than  they  are  today.  In  either  event,  the 
water  lines  would  suffer  great  financial  loss.  The  loss  of 
much  business  by  the  water  lines  might  tend  to  make  their 
operation  unprofitable,  drive  some  of  them  out  of  the  busi- 
ness, and  deprive  the  Pacific  coast  of  a  cheap  means  of 
transportation. 

They  call  attention  to  the  transportation  act,  1920,  par- 
ticularly to  the  following  provision  contained  in  section  500; 

"It  is  hereby  declared  to  be  the  policy  of  Congress  to 
promote,  encourage,  and  develop  water  transportation,  serv- 
ice, and  facilities  in  connection  with  the  commerce  of  the 
United  States,  and  to  foster  and  preserve  in  full  vigor  both 
rail  and  water  transportation." 

In  connection  with  this  declaration  of  policy  to  foster  water 
as  well  as  rail  transportation,  we  are  asked  also  to  note  sub- 
division (c),  paragraph  13  of  section  6  of  the  interstate 
commerce  act;-  also  section  8  of  the  merchant  marine  act.^ 


2  When  property  may  be  or  is  transported  from  point  to  point  in  the 
United  States  by  rail  and  water  throusli  the  Panama  Canal  or  otherwise. 
*  *  *  the  Interstate  Commerce  Commission  shall  have  jurisdiction  of  such 
transportation  *  *  *  in  addition  to  the  jurisdiction  given  by  the  Act  to 
regulate   commerce     *     *     *     ; — 

(a)  To  establish  physical  connection  between  the  lines  of  the  rail  car- 
rier and   the   dock    *     *     *. 

(b)  To  establish  through  routes  and  maximum  joint  rates  between  and 
over  such  rail  and  water  lines     *     *     *. 

(c)  To  establish  proportional  rates  *  *  *  by  rail  to  and  from  the  ports 
to  which  the  traffic  is  brought,  or  from  which  it  is  taken  by  the  water 
carrier     *     *     *. 

["Proportional  rates"  are  defined  as  being  those  which  differ  from  the 
corresponding  local  rates  "and  which  apply  only  to  traffic  which  has  been 
brought  to  the   port   or   is   carried   from    the   port   by     *     *     *     water."] 

3  That  it  shall  be  the  duty  of  the  board  [United  States  Shipping  Board], 
in  co-operation  with  the  Secretary  of  War,  with  the  object  of  promoting, 
encouraging,  and  developing  ports  and  transportation  facilities  in  connection 
with  water  commerce  over  which  it  has  jvuMsdiction.  to  investigate  ter- 
ritorial regions  and  zones  tributary  to  such  ports,  taking  into  consideration 
the  economies  of  transportation  by  rail,  water  and  highway  and  the  natural 
direction  of  the  flow  of  commerce;  to  investigate  the  causes  of  the  con- 
gestion of  commerce  at  ports  and  the  remedies  applicable  thereto:  to  in- 
vestigate the  subject  of  water  terminals,  including  the  necessary  docks,  ware- 
houses, apparatus,  equipment,  and  appliances  in  connection  therewith,  with 
a  view  to  devising  and  suggesting  the  types  most  appropriate  for  different 
locations  and  for  the  most  expeditious  and  economical  transfer  or  inter- 
change of  passengers  or  property  between  carriers  by  water  and  carriers  by 
rail;  to  advise  with  communities  regarding  the  appropriate  location  and  plan 
of  construction  of  wharves,  piers,  and  water  terminals;  to  investigate  the 
practicability  and  advantages  of  harbor,  river,  and  port  improvements  in 
connection  with  foreign  and  coastwise  trade;  and  to  investigate  any  other 
matter  tliat  may  tend  to  promote  and  encourage  the  use  by  vessels  of  ports 
adetiuate  to  care  for  the  freight  which  would  naturally  pass  through  such 
ports:  Provided,  That  if  after  such  investigation  the  board  shall  be  of  the 
opinion  that  rates,  charges,  rules,  or  regulations  of  common  carriers  by  rail 
subject  to  the  jurisdiction  of  the  Interstate  Commerce  Commission  are 
detrimental  to  the  declared  object  of  this  section,  or  that  new  rates,  charges, 
rules,  or  regulations,  new  or  additional  port  terminal  facilities,  or  affirma- 
tive action  on  the  part  of  such  common  carriers  by  rail  is  necessary  to 
promote  the  objects  of  this  section,  the  board  may  submit  its  findings  to 
the  Interstate  Commerce  Commission  for  such  action  as  such  Commission 
may    consider    proper   under    existing    law. 
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The  Fourth  Section  as  Amended. 

Where  water  competition  is  involved,  the  appHcants  con- 
tend that  they  demonstrate  the  propriety  of  rehef  from  the 
long-and-short-haul  rule  when  they  show  that  the  compeT 
tion  by  water  is  actual  and  compelling;  that  the  rates  pro- 
posed to  meet  the  water  competition,  while  less  than  they 
might  otherwise  be,  are  necessary  if  applicants  are  to  secure 
an  equitable  share  of  the  traffic;  that  the  proposed  rates 
yield  some  margin  over  the  extra  expense  involved  in  taking 
on  the  additional  traffic  moving  thereunder;  and  that  the 
rates  maintained  to  intermediate  points  are  not  unreason- 
able in  themselves.  Each  of  these  positions,  they  contend, 
is  demonstrated  on  the  present  record,  taken  in  connection 
with  our  finding  in  Intermediate  Rate  Asso.  v.  Director 
General,  supra,  that  the  rates  to  intermediate  points  are  not 
unreasonable  or  unduly  prejudicial..  This  showing,  they 
aver,  brings  them  squarely  within  the  rules  under  which 
we  administered  the  fourth  section  prior  to  the  amendments 
of  1920.  They  further  contend  that  the  present  wording  of 
the  fourth  section,  prohibiting  us  from  granting  relief  where 
the  charge  to  or  from  the  more  distant  point  is  not  reason- 
ably compensatory  for  the  service  performed,  does  not  in 
anywise  invalidate  the  sufficiency  of  the  showing  which  they 
here  make.  In  short,  they  contend  that  if  the  proposed 
terminal  rates  are  all  they  can  get,  and  yield  something  in 
the  way  of  net  revenue,  they  are  perforce  reasonably  com- 
pensatory. 

This  requirement  of  the  amended  fourth  section  that — 
"in  exercising  the  authority  conferred  upon  it  in  this  proviso 
the  Commission  shall  not  permit  the  establishment  of  any 
charge  to  or  from  the  more  distant  point  that  is  not  rea* 
sonably  compensatory  for  the  service  performed — " 
has  proved  to  be  the  crux  of  the  issue  presented  as  to  mean- 
ing of  the  amended  fourth  section. 

For  the  intermountain  interests  it  is  argued  that  a  rate 
to  be  reasonably  compensatory  to  the  more  distant  terminal 
point  must  bear  its  full  share  of  operating  expenses,  inter- 
est on  funded  debt,  equipment  and  joint  facility  rents,  taxes, 
and  the  percentage  return  fixed  by  us  pusuant  to  section  15a 
of  the  interstate  commerce  act.  In  support  of  this  interpre- 
tation various  court  decisions  are  cited  defining  the  words 
"reasonably  compensatory,"  or  words  that  are  said  to  be 
tantamount  thereto. 

We  are  unable  to  accept  this  interpretation  of  the  phrase 
"reasonably  compensatory."  So  interpreted,  the  long-and- 
short-haul  rule  of  the  fourth  section  must  become  absolute 
or  rigid  from  the  very  nature  of  the  case.  According  to  this 
version  of  "reasonably  compensatory,"  the  rate  to  the  far- 
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ther  distant  point  must  yield  its  full  share  of  the  expense 
of  utilizing  the  additional  track  mileage  covered,  as  well  as 
its  full  share  of  the  additional  expenses  incident  to  the  longer 
use  of  equipment  required  for  the  longer  haul.  There  may 
be  difficulty  in  discovering  to  a  nicety  the  exact  legislative 
intent  in  the  amended  fourth  section.  But  the  rejection  of 
an  absolute  long-and-short  haul  clause  by  both  Houses  of 
Congress  is  inconsistent  with  any  construction  of  the  phrase 
in  question  which  would  be  equivalent  in  effect  to  an  abso- 
lute clause. 

A  similar  but  less  extreme  interpretation  of  the  words 
"reasonably  compensatory"  is  urged  on  behalf  of  various 
State  commissions  in  the  intermountain  territory.  It  is 
pointed  out  that  there  is  a  margin  between  a  rate  which 
barely  escapes  being  confiscatory  and  the  highest  rate  which 
a  regulating  body  may  lawfully  allow.  To  the  intermediate 
point  a  rate  might  approach  the  latter  limit  while  a  rate  to 
a  more  distant  point  might  conceivably  be  less  and  yet  not 
so  low  as  to  be  confiscatorJ^  Seemingly,  the  rate  to  the 
more  distant  point  may  contribute  something  less  than  a 
full  proportionate  share  of  return  upon  investment  and  thus 
theoretically  be  less  than  a  greater  rate  to  an  intermediate 
point.  This  version  of  "reasonably  compensatory"  seems  to 
agree  with  the  former  interpretation  in  that  both  require 
that  the  rate  to  the  more  distant  point  must  pay  its  full 
share  of  all  operating  expenses,  but  is  more  elastic  in  not 
requiring  that  it  must  contribute  its  full  share  to  the  return 
designated  as  profit.  Both  interpretations  appear  to  hold  in 
common  that  a  "reasonably  compensatory"  rate  can  not  be 
less  than  a  rate  which,  if  imposed  by  a  regulatory  tribunal, 
would  be  adjudged  nonconfiscatory. 

We  are  unable  to  accept  this  interpretation  of  the  words 
"reasonably  compensatory"  as  used  in  the  amended  fourth 
section. 

Where  a  rate  imposed  by  a  regulatory  body  is  under 
judicial  review  upon  the  allegation  that  the  rate  fixed  is  con- 
fiscatory, it  has  been  held  by  the  courts  that  a  rate  may 
not  lawfully  be  fixed  by  such  tribunal  which  is  based  alone 
on  the  out-of-pocket  costs  ascribable  to  that  particular  traf- 
fic, but  that  to  be  lawful  the  rate  must  be  sufficient  to 
cover  a  ratable  proportion  of  the  average  cost  of  freight 
traffic  generally,  including  a  return  on  the  property  devoted 
to  public  service.  To  hold  otherwise  would  compel  the  per- 
formance of  a  certain  specified  kind  of  service  by  the  car- 
rier at  less  than  average  cost.  The  extension  of  this  prin- 
ciple to  other  classes  of  traffic,  if  pursued  far  enough,  would 
bankrupt  the  road. 

Where,  however,  carriers  voluntarily  propose  to  reduce 
certain  rates  to  an  out-of-pocket  plus  basis  in  order  to  aug- 
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ment  the  total  traffic  carried,  a  wholly  different  situation  is 
presented.  The  menace  of  confiscation  is  absent,  for  vol- 
enti non  fit  injuria;  and  the  additional  traffic,  if  secured 
with  a  resulting  augmentation  of  net  revenue  instead  of 
laying  a  burden  upon  other  traffic,  affords  the  possibility 
of  lightening  the  burden  thereon  by  bringing  a  greater  ton- 
nage under  contribution  to  net  revenue. 

The  criteria  of  a  reasonably  compensatory  rate  in  a  con- 
fiscation case  are  therefore  essentially  distinct  from  the 
criteria  of  a  reasonably  compensatory  rate  where  carriers 
volunteer  a  reduction  on  certain  rates  to  an  out-of-pocket 
plus  basis.  In  the  first  sets  of  cases  the  carrier  has  pre- 
sumably been  charged  with  seeking  to  extract  from  the 
publi^  which  is  served  more  than  the  services  are  reason- 
ably worth ;  in  the  second  set  of  cases  the  carrier  is  accused 
by  protestants,  not  primarily  of  seeking  to  extort  more  than 
the  service  is  reasonably  worth  to  those  who  receive  the 
service  but  of  working  undue  discrimination  as  between  those 
who  can  and  those  who  can  not  avail  themselves  of  the  lower 
rates  voluntarily  proposed. 

The  criterion  of  a  reasonably  compensatory  rate  sug- 
gested by  the  carriers  has  been  indicated  above.  It  is  sum- 
marized in  the  formula  "out-of-pocket-expenses-plus-some- 
profit." 

Just  as  we  have  rejected  the  two  interpretations  of  "rea- 
sonably compensatory,"  suggested  by  the  protestants  as  too 
narrow,  so  we  are  disposed  to  reject  the  single  criterion  sug- 
gested by  the  carriers  in  the  above  formula  as  insufficient, 
standing  alone.  It  is  probably  true  that  this  formula  was 
deemed  by  us  as  adequate  in  disposing  of  fourth-section 
applications  prior  to  the  amendments  of  the  fourth  section  in 
the  transportation  act,  1920,  Fourth  Section  Violations  in 
the  Southeast,  30  I.  C.  C,  153.  We  do  not  agree  with  the 
carriers  that  the  fourth  section  has  not  been  changed  in  sub- 
stance. The  amendment  has  made  mandatory  what  there- 
tofore rested  in  our  sound  discretion  as  to  compensation  for 
the  service  performed  to  the  more  distant  point,  as  to  cir- 
cuity, and  as  to  potential  water  competition.  Moreover,  in 
section  500  of  the  transportation  act,  1920,  is  expressly  de- 
clared the  policy  of  Congress  to  foster  and  preserve  in  full 
vigor  both  rail  and  water  transportation.  We  think  the 
amendment  was  the  Congress's  way  of  saying  that  we  should 
follow  a  less  liberal  policy  in  dealing  with  departures  from 
the  long-and-short-haul  rule  than  had  been  followed  in  former 
years.  Our  administrative  power  at  this  time  is  in  some 
respects  narrower  than  before  the  amendment.  The  fourth 
section,  as  amended,  requires  the  observance  by  us  of  certain 
administrative  rules  which  we  were  enforcing  prior  to  the 
amendment,  but  which  in  some  measure  lay  within  our  sound 
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discretion  to  modify  or  change.  We  are  also  required  now 
to  accord  due  observ^ance  to  section  500  of  the  transportation 
act,  1920,  which  indicates  the  purpose  of  Congress — 
"to  promote,  encourage,  and  develop  water  transportation, 
service,  and  facilities  in  connection  with  the  commerce  of 
the  United  States,  and  to  foster  and  preserve  in  full  vigor 
both  rail  and  water  transportation." 

Moreover,  the  requirements  of  section  15a  may  not  be  de- 
feated or  jeopardized  by  the  action  of  particular  rail  carriers 
seeking  to  augment  their  own  net  earnings,  irrespective  of 
the  effect  of  rate  changes  adverse  to  the  carriers  of  the 
country  generally,  or  of  a  large  territorial  group.  Trunk 
Line  and  Ex-L,ake  Iron  Ore  Rates,  69  I.  C.  C,  589.  It 
clearly  would  defeat  the  intent  of  Congress  to  foster  trans- 
portation by  rail  and  water  in  full  vigor  if  the  rrfil  carriers 
were  permitted,  at  practically  little  or  no  profit  to  them- 
selves, to  operate  so  as  to  deprive  the  water  carriers  of  traf- 
fic which  the  water  carriers  would  naturally  handle.  More- 
over, it  must  be  borne  in  mind  that  where  the  out-of-^pocket 
theory  is  used  as  a  rate  basis,  there  is  inevitably  thrown 
upon  the  rest  of  the  traffic  the  task  of  providing  the  bulk 
of  the  net  return  contemplated  in  section  15a.  Too  wide  an 
extension  of  the  out-of-pocket  theory  would  transpose  the 
entire  burden  of  producing  dividends  and  interest  and  meet- 
ing other  fixed  charges  upon  only  a  part  of  the  traffic  car- 
ried. 

In  the  light  of  these  and  similar  considerations,  we  are 
of  opinion  and  find  that  in  the  administration  of  the  fourth 
section  the  words  "reasonably  compensatory"  imply  that  a 
rate  properly  so  described  must  (1)  cover  and  more  than 
cover  the  extra  or  additional  expenses  incurred  in  handling 
the  traffic  to  which  it  applies;  (2)  be  no  lower  than  neces- 
sary to  meet  existing  competition;  (3)  not  be  so  low  as  to 
threaten  the  extinction  of  legitimate  competition  by  water 
carriers ;  and  (4)  not  impose  an  undue  burden  on  other  traf- 
fic or  jeopardize  the  appropriate  return  on  the  value  of  car- 
rier property  generally,  as  contemplated  in  section  15a  of  the 
act.  It  may  be  added  that  rates  of  this  character  ought, 
wherever  possible,  to  bear  some  relation  to  the  value  of  the 
commodity  carried  and  the  value  of  the  service  rendered 
in  connection  therewith.  We  also  find  that  where  carriers 
apply  for  relief  from  the  long-and-short-haul  clause  of  the 
fourth  section  and  propose  the  application  of  rates  which 
they  designate  as  "reasonably  compensatory,"  they  should 
affirmatively  show  that  the  rates  proposed  conform  to  the 
criteria  indicated  above.  It  goes  without  saying  that  car- 
riers should  not  propose  rates  or  rate  structures  for  ap- 
proA^al   in   a  fourth-section   application   which   create   infrac- 
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tions  of  other  provisions  of  the  interstate  commerce  act,  and 
particularly  of  section  3. 

The  General  Westbound  Application. 

Statistical  data  were  offered  by  the  carriers  to  prove 
that  the  proposed  rates  to  the  terminals  would  be  sufficient 
to  pay  something  over  and  above  the  out-of-pocket  costs.* 

On  the  basis  of  actual  operating  expenses  of  all  Class  I 
roads  in  the  United  States  for  the  year  1920,  adjusted  to 
the  present  wage  scale,  the  carriers  estimate  the  total  oper- 
ating expenses  for  1921,  and  then  take  75.22  per  cent  of  that 
to  represent  the  proportion  chargeable  to  freight  traffic.  On 
the  basis  of  1920  freight  traffic  statistics,  taken  from  our 
preliminary  abstract,  they  then  estimate  the  operating  ex- 
pense, or  transportation  cost,  per  car-mile  for  revenue  freight 
in  1921  to  be  27.113  cents.  They  estimate  the  cost  of  mov- 
ing carload  freight  in  the  United  States  in  1921,  per  car  and 
per  100  pounds,  to  have  been  as  follows: 


4  The  following-  table  shows  a  typical  example  of  the  present  and  pro- 
posed rates;  also  the  amounts  of  the  reductions.  It  covers  items  Nos.  10, 
12.  16,  IS,  20,  23,  24,  29,  30,  33.  and  49,  and  includes  the  following  iron 
and  steel  articles:  Bar,  band,  hoop,  bolts,  nuts,  shingle  bands,  structural 
material,  rails  and  fastenings,  boiler  flues,  unbent  tubing,  ties,  plates, 
sheet  11  and  heavier,  wrought  pipe,  horseshoes,  and  locomotive  axles.  It 
should  be  noted  that  the  rates  shown  as  present  rates  are  also  the  highest 
rates  to  intermediate  points,  which  are  proposed  to  be  continued.  The 
amounts  shown  as  reductions  also  represent  the  proposed  disparities  against 
intermediate   points. 

Group  A  B  C         D  E       F,G,H       J 

Present     1S3.5     166.5     158.5     150         142         125.5     117.5 

Proposed      100         100        100         100         100         100  77 

Reduction      83.5       66.5       58.5       50  42  25.5       40.5 

The    defined    territories    represent    a    division    of    the    territory    east    of    the 
Rocky    Mountains    into    zones    or    strips,     and    may    be    roughly    described    as 
follows : 
Group   A,    or   Seaboard    Territory: 

Lies  east  of  the    Buffalo   and   Pittsburgh    districts,    as  far   as   the   Atlantic 
seaboard,    including    the    Carolinas,     southeastern    Georgia,     and    Florida. 
Group    B,    or   Buffalo-Pittsburgh   territory: 

Lies  on   both   sides   of   a   line   dz-awn   from   Buffalo,    N.    T. ,    through   Pitts- 
burgh,   Pa,,    Knoxville,    Tenn. .    and  Atlanta,    Ga. 
Group   C,    or   Detroit-Cincinnati    territory: 

Lies   on    both    sides    of    a    line   drawn    from    Detroit,    Mich. ,    through    Cin- 
cinnati,   Ohio,    Chattanooga   and    Nashville,    Tenn.,    and    Mobile,    Ala. 
Group    D.    or    Chicago   territory: 

Lies  on  both  sides  of  a  line  drawn  south  from  Chicago,  including  New 
Orleans,  La.,  and  Memphis,  Tenn,,  on  traffic  to  the  north  Pacific 
coast  terminals,  and  Duluth,  Minn.,  on  traffic  to  the  California 
terminals. 

Group   E,    or   Mississippi   River   territory: 

Lies    along    the    Mississippi    River,     except    that    it    does    not    include    New 
Orleans   and   Memphis   as   to   traffic   to   the   north   coast   terminals. 
Group    F,     or    Missouri    River    territory: 

Lies  along  the  Missouri  River,  including  Duluth,  on  traffic  to  the  north 
coast. 

Groups   G   and   H,    or  Prairie    States   territory: 

Cover  the  territory  between  the  Rocky  Mountains  and  the  Missouri 
River;    also   the    Southwest. 

Group    J,    or    Colorado    common-points    territory: 

Embraces  Colorado  common  points  and  points  usually  taking  the  same 
rates,  including  Denver,  Pueblo,  and  Minnequa,  Colo. 
From  Chicago  territory  and  west  the  groups  are  rather  complicated  and 
are  subject  to  exceptions  on  account  of  the  differences  in  distance  from 
pomts  m  those  territories  to  the  California  terminals,  as  compared  with 
the  north  Pacific  coast  terminals.  The  rates  from  Groups  F,  G,  and  H 
are   generally    the    same. 
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For    typical    haul    of — 


Representing  the  approximate 
distances  between — 


Total  cost 
per  car 


Cost  per 
100  lbs. 


3, son  miles 
3,000  miles 
2,700  miles 
2,200  miles 


Boston  and   Pacific   coast 

New  York  and  Pacific  coast 
Pittsburgh  and  Pacific  coast 
Chicago    and    Pacific    coast 


$894.72 
S13.38 
732.04 
596.48 


Cents 
167.43 
152.21 
136.99 
111.62 


These  figures  assume  that  it  costs  the  same  per  car-mile 
to  haul  a  car  a  long  distance  as  it  does  a  short  distance. 
The  average  haul  in  1920  was  326  miles,  and  since  the  cost 
of  moving  long-haul  traffic  is  generally  less  per  car  than 
that  of  short-haul  traffic  the  figures  shown  for  the  dis- 
tances in  the  above  table  are  believed  by  the  carriers  to  be 
very  liberal. 

Since  part  of  the  traffic  to  be  taken  at  the  proposed 
rates  is  now  moving  by  water  and  any  business  that  would 
be  drawn  away  from  the  water  lines  would  therefore  be  added 
traffic  for  the  rail  lines,  the  carriers  proceed  to  eliminate 
from  the  above  estimated  costs  all  costs  except  those  inci- 
dent to  the  handling  of  the  added  traffic.  In  other  words, 
added  traffic  is  regarded  as  not  logically  participating  in  all 
expenses.  The  determination  of  the  costs  to  be  add(id  traf- 
fic is  undertaken  on  two  bases  after  assigning  33 5^  per  cent 
of  the  expense  of  maintenance  of  way  and  structures  and  80 
per  cent  of  the  expense  of  maintenance  of  equipment  to  the 
movement  of  traffic,  the  balance  of  the  maintenance  expenses 
being  chargeable,  according  to  experts,  to  the  action  of  the 
elements. 

Basis  I  proceeds  on  the  theory  that  the  added  traffic 
would  therefore  not  entail  added  train-miles,  while  Basis  II 
assumes  that  the  added  traffic  would  require  pro  rata  added 
train-miles.  Under  Basis  I  the  carriers  arbitrarily  assign  to 
the  cost  of  handling  the  added  traffic  certain  percentage  pro- 
portions of  various  items  of  expense  and  compute  the  ratio 
that  these  proportions  represent  to  the  total  transportation 
expenses.  For  instance,  it  is  assumed  that  the  expense 
of  station  employees  is  affected  to  the  extent  of  10  per 
cent  by  the  added  traffic  and  that  the  ratio  that  this 
added  expense  bears  to  the  total  transportation  expense 
is  1.444  per  cent.  It  is  assumed  that  expenditures  for 
train-locomotive  fuel  would  be  increased  50  per  cent  be- 
cause of  the  additional  loads,  but  nothing  is  charged 
for  train  enginemen,  because  the  additional  traffic,  if 
handled  in  trains  already  moving,  would  not  require  addi- 
tional train  employees.  The  ratio  that  all  of  these  items  of 
expense  bear  to  the  total  transportation  expense  is  found  to 
be   18.561   per   cent.     The   tabular   statement   appearing   as 
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Appendix  No.  2  shows  in  detail  the  items  and  proportions 
assigned  by  the  carriers  under  the  two  bases. 

Rate  Basis  II  proceeds  along  the  same  lines  as  rate 
Basis  I,  except  that  it  includes  expenses  which  are  not  in- 
cluded in  rate  Basis  I.  For  instance,  it  assumes  that  the  ex- 
pense both  of  train-locomotive  fuel  and  train  enginemen 
would  be  increased  by  the  added  traffic  to  the  extent  of 
100  per  cent,  and  that  the  expense  of  yard  conductors  and 
brakemen  would  be  affected  by  the  added  traffic  to  the  ex- 
tent of  50  per  cent,  this  figure  rather  than  100  per  cent 
being  used  on  the  theory  that  the  long-haul  traffic  here  in- 
volved requires  much  less  switching  at  terminals  than  does 
traffic  generally.  The  three  expenses  last  named  are  shown 
as  18.129,  8.668,  and  3.483  per  cent,  respectively,  of  the  total 
transportation  expenses.  All  the  expenses  shown  as  assign- 
able to  the  added  traffic  under  Basis  II  are  64.883  per  cent 
of  the  total  transportation  expenses. 

The  carriers  do  not  claim  that  either  the  figures  ar- 
rived at  under  rate  Basis  I  or  under  rate  Basis  II  should  be 
taken  as  reflecting  the  exact  situation,  but  that  the  correct 
figure  lies  somewhere  between  the  18.561  per  cent  under 
Basis  I  and  the  64.883  per  cent  under  Basis  II.  It  is  stated 
that  authorities  on  the  subject  regard  about  50  per  cent  as 
the  usual  ratio  for  added  traffic  generally.  Where  the 
added  traffic  involves  especially  long  hauls  the  ratio  should 
be  less.  It  is  admitted  by  the  carriers  that  additional  train- 
miles  will  probably  be  necessary  in  some  instances,  but  they 
claim  that  they  will  not  have  to  add  train-miles  in  the  exact 
ratio  to  added  traffic.  In  this  connection  there  is  some  tes- 
timony from  intermountain  witnesses  to  the  effect  that  it  is 
the  practice  of  carriers  generally  not  to  run  trains  without 
full  load ;  that  is,  that  trains  are  held  until  there  is  suffi- 
cient traffic  to  fill  them.  If  this  testimony  be  accepted  as 
correct,  it  excludes  Basis  I  from  consideration.  The  car- 
riers contend,  however,  that  the  proposed  rates  are  still 
safely  within  costs,  and  that  this  is  indicated  by  the  final 
figures  arrived  at  under  Basis  II. 

The  percentages  arrived  at  under  Bases  I  and  II  are 
each  used  to  determine  the  proportion  of  the  total  operating 
expenses  of  all  Class  I  roads  for  1920  which  could  be  charge- 
able to  the  added  traffic.  Based  on  statistics  as  to  carload- 
ing  and  tare  weights  the  costs  per  car  and  per  100  pounds 
for  handling  the  additional  traffic  are  computed  for  the  four 
distances  above  shown,  (a)  assuming  a  25  per  cent  empty 
haul  for  cars  of  the  kind  necessary  for  this  business,  which 
percentage,  they  say,  has  been  found  through  experience  to 
be  about  correct;  and  (b)  assuming  no  empty  haul.  These 
computations  are  made  under  both  Bases  I  and  II;  that  is, 
both  on  the  theory  that  the  added  traffic  would  require  ad- 
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ditional  train-miles  and  on  the  theory  that  it  would  not. 
These  figures  are  for  the  average  car;  they  are  then  used 
to  determine  the  costs  for  carloads  of  different  weights, 
namely,  40,000,  50,000,  60,000,  and  80,000  pounds,  as  shown 
in  Appendix  No.  3. 

As  above  indicated,  these  figures  are  based  on  1920  re- 
turns, adjusted  to  1921.  A  study  was  made  by  the  carriers 
of  the  actual  expenses  during  the  first  six  months  of  1921 
and  also  for  July,  1921,  with  but  slightly  different  results. 

The  highest  cost  figures  obtained  are  in  almost  every 
instance  considerably  below  the  earnings  that  would  accrue 
from  the  proposed  rates.  Incidentally  attention  is  called  to 
the  fact  that  the  costs  per  car  arrived  at  are  much  greater 
for  a  heavy  carload  than  for  a  light  carload,  although  it  is 
usually  contended  that  the  costs  of  transportating  a  heavy 
carload  do  not  greatly  exceed  the  costs  of  transporting  a 
light  carload.  It  will  be  seen,  for  instance,  that  for  a  3,300- 
mile  haul  the  cost  under  Basis  I,  assuming  the  25  per  cent 
empty  movement,  would  be  $264.32  on  a  40,000-pound  car- 
load, while  for  an  80,000-pound  carload  it  would  be  $373.65. 

We  are  not  prepared  to  accept  this  quantitative  differ- 
ence in  costs.  While  the  heavier  load  will  entail  somewhat 
heavier  costs,  we  are  not  convinced  that  the  variation  in  costs 
is  as  great  as  indicated  in  the  carriers'  showing  above.  When 
it  is  recalled  that  the  revenue  per  car  is  the  product  of  the 
load  multiplied  by  the  rate  per  100  pounds,  it  will  be  readily 
seen  that  a  20,000-pound  load  will  yield  only  one  quarter  of 
the  revenue  yielded  by  an  80,000-pound  load  where  the  rate 
per  100  pounds  is  the  same.  Even  where  the  rate  on  the 
lighter  load  is  double  that  on  the  heavier,  the  revenue  yield 
of  the  light-loading  car  is  but  half  of  the  heavier  loaded  car, 
whereas  in  the  example  cited  the  cost  of  the  heavier  car 
would  be  only  about  40  per  cent  greater. 

If  we  accept  provisionally  the  carriers'  estimate  that  the 
average  cost  per  car  for  a  3,000-mile  haul  is  $813.38  and  the 
assumption  that  for  added  carloads  of  traffic  the  cost  would 
be  approximately  half  as  much  per  car,  or  $406.69,  we  should 
be  justified  in  doubting  whether  a  yield  per  car  for  a  haul 
of  3.000  miles  that  falls  appreciably  short  of  $400,  no  mat- 
ter how  light  the  carload  minimum,  can  yield  much,  if  any- 
thing, over  out-of-pocket  cost. 

In  studying  the  minima  in  connection  with  the  proposed 
blanketed  rate  to  Pacific  terminals,  we  can  not  fail  to  pay 
close  attention  to  the  minimum  as  well  as  to  the  rate.  Thus 
on  iron  and  steel  articles,  with  minima  frequently  as  high 
as  80,000  pounds,  the  typical  earnings  from  Pittsburgh  to 
the  Pacific  would  be  over  $800.  We  are  not  prepared  to  say 
that  this  will  not  cover  the  extra  costs  involved  in  taking  on 
extra  traffic  of  this  kind.     In  some  cases  the  proposed  rate 
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on  iron  and  steel  articles  is  as  high  as  $1.40,  as,  for  instance, 
on  stovepipe  iron  (item  73).  Where  different  minima  are 
proposed,  the  rates  vary  in  accordance  generally  with  the 
minima.  In  few  cases  is  the  rate  on  steel  and  iron  less  than 
90  cents.  On  pianos,  to  take  an  extreme  example  of  a  low 
minimum  on  the  other  hand,  the  minimum  is  14,000  pounds, 
although  the  rate  is  $3.  This  would  yield  a  minimum  car  rev- 
enue of  $520  for  a  haul  to  the  Pacific  coast  of  perhaps  2,500 
miles,   approximately. 

If  the  proposed  rates  were  considered  in  and  of  them- 
selves, it  would  be  difficult  to  find  that  the  revenue  they 
return  per  car  would  not  be  reasonably  compensatory  when 
per  car  revenue  under  the  proposed  rates  is  compared  with 
per  car  revenue  on  both  domestic  and  export  traffic  under 
the  rates  in  effect  subsequent  to  July  1,  1922.  For  exam- 
ple, from  New  York  to  Pacific  coast  ports  for  export  the 
rate  on  structural  iron  and  steel,  in  carloads,  with  a  minimum 
yield  of  80,000  pounds,  is  72  cents.  This  implies  a  minimum 
yield  of  $576  per  car.  Similarly,  from  Chicago  on  the  same 
articles  to  Pacific  coast  ports  for  export,  the  rate  is  50  cents, 
which  implies  a  minimum  revenue  per  car  of  $400.  Other 
rates,  such  as  those  on  lumber  and  sash  from  the  Pacific 
coast  to  eastern  destinations,  might  be  cited  for  comparative 
purposes. 

It  will  be  unnecessary  for  reasons  later  indicated  to  can- 
vass the  entire  list  of  articles  embraced  in  the  general  west- 
bound application.  So  far  as  revenue  is  concerned  we  are 
satisfied  that,  taking  the  additional  business  by  itself,  the 
proposed  rates  generally  and  easily  cover  the  extra  out-of- 
pocket  expenses  involved.  In  certain  instances  the  rates  pro- 
posed— as,  for  exam.ple,  on  articles  such  as  sewing  machines, 
drugs,  medicines,  chemicals,  chewing  gum,  rubber  tires,  car- 
pets, and  leather — apparently  would  cover  not  only  the  extra 
costs  but  the  average  of  all  costs  and  would  contribute  to  the 
net  return  on  carrier  property.  Were  the  rate  level  alone  to 
be  considered,  it  would  be  difficult  to  condemn  the  proposed 
terminal  rates  in  the  general  westbound  application.  More- 
over, the  going  water  rates  shown  upon  these  articles,  item 
by  item,  are — or  at  least  at  the  time  of  the  hearing,  were — 
such  as  not  seriously  to  invalidate  the  proposed  terminal 
rates  as  lower  than  presumably  necessary  to  meet  water 
competition. 

Such  profit  as  would  accrue  from  the  proposed  rates  ap- 
parently would  be  largely  offset  by  what  would  be  lost  there- 
by on  the  traffic  that  would  move  by  rail  even  without  the 
reduction. .  Although  a  large  volume  of  the  traffic  in  the 
commodities  in  question  is  moving  by  water  the  movement 
by  rail  is  still  very  heavy.     The  water  lines  may  for  some 
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time  to  come  continue  to  draw  an  increasing  volume  of  traf- 
fic to,  their  lines  and  make  still  more  serious  inroads  on  the 
traffic  of  the  rail  lines,  but  it  is  safe  to  say  that  there  will 
always  be  a  substantial  movement  of  most  of  these  commod- 
ities by  rail.  There  are  various  reasons  why  shippers  prefer 
rail  to  water.  The  rise  in  price  of  such  articles  as  pig  iron, 
for  example,  which  has  occurred  since  the  hearing,  makes 
freight  relatively  less  important  than  when  prices  were  on  a 
lower  level.  Expedited  service  is  often  needed  in  case  of 
unexpected  demand  or  emergency.  It  is  not  always  feas- 
ible to  keep  large  stocks  on  hand,  for  adequate  capital  and 
storage  space  may  not  be  available.  There  are  often  ship- 
ments as  to  which  it  is  imperative  to  avoid  damage.  For 
the  reasons  hereinbefore  outlined  rail  movement  is  more  re- 
liable in  this  respect.  It  is  not  always  possible  to  purchase  a 
desired  commodity  on  favorable  terms  at  every  point.  Neither 
is  it  always  possible  to  find  a  supply  available  at  the  desired 
points  of  shipment.  Moreover,  a  given  commodity  may  dif- 
fer substantially  as  to  its  grade  or  quality.  For  example,  let 
it  be  assumed  that  there  is  a  demand  on  the  Pacific  coast  for 
a  certain  brand  of  canned  goods,  packed  only  in  Wisconsin, 
that  does  not  compete  with  canned  goods  produced  in  Mary- 
land. The  special  canned  goods  from  Wisconsin  probably 
could  be  moved  advantageously  by  water,  and  yet  if  the  ap- 
plication were  granted  the  reduced  rates  to  the  terminals 
would  nevertheless  be  applied.  This  would  be  more  or  less 
true  of  specialties  in  general  such  as  well-advertised  brands 
of  baking  powder,  soap,  or  medicines,  produced  at  certain 
points  only,  for  which  there  may  have  been  an  established 
demand  and  which  are  sold  largely  without  regard  to  the 
price  obtained  for  similar  articles  of  other  makes.  However, 
in  the  main,  so  far  as  staple  manufactured  articles  produced 
quite  generally  throughout  the  territory  ear"-  of  the  Mis- 
sissippi River  are  concerned,  and  on  which  the  delivered  price 
on  the  Pacific  coast  under  ordinary  conditions  would  seem  to 
be  controlled  largely  by  the  water  rates  from  seaboard  ter- 
ritory, the  situation  may  be  somewhat  different.  The  manu- 
facturer at  an  interior  point  like  Chicago  would  probably, 
when  he  could,  absorb  the  difference  in  freight  against  him 
if  he  desired  to  engage  in  the  business.  He  would  have  to 
meet  the  competition  where  he  found  it.  perhaps  would  have 
to  sell  his  goods  on  the  basis  of  out-of-pocket  cost  plus  some 
profit,  just  as  the  rail  lines  propose  to  do  to  meet  the  situa- 
tion for  him.  Judging  from  the  evidence  of  record,  how- 
ever, as  already  stated,  the  interior  producer  was  abandoning 
much,  if  not  most,  of  the  Pacific  coast  business  to  his  east- 
ern competitors. 

The  rail  lines,  bv  hauling  the  business  overland,  would 
deprive  themselves  of  revenue  they  are  now  receiving  for  the 
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haul  from  points  of  production  to  the  ports,  based  largely  on 
local  rates  presumed  to  be  reasonable  and  fully  compensatory. 
They  believe,  however,  that  the  proposed  rates  would  yield 
greater  net  returns  per  100  pounds  than  the  local  rates  to 
the  ports,  although  the  rate;^  to  the  ports  would  probably 
yield  a  greater  percentage  of  profit.  The  intermountain  in- 
terests contend  that  it  is  open  to  question  whether  such  net 
returns  as  might  be  derived  from  the  proposed  rates  would 
exceed  those  derived  from  the  local  rates  to  the  ports.  Take 
for  instance,  iron  and  steel  from  the  Pittsburg  district,  by 
far  the  most  important  traffic  involved.  They  are  handling 
perhaps  most  of  this  business  now  to  Baltimore,  earning  on 
the  principal  articles  35  cents  per  100  pounds  for  a  haul  of 
approximately  311  miles  under  what  are  ordinarily  considered 
favorable  conditions.  They  are  proposing  to  take  this  same 
business  westbound  at  a  rate  of  $1,  hauling  it  at  least  about 
2,500  miles,  or  about  seven  or  eight  times  as  far,  over 
mountains  of  the  West,  in  some  cases  under  difficult  trans- 
portation conditions. 

The  discussion  in  the  preceding  paragraph  regards  the 
r'iirriers  as  a  unit.  If  the  eastern  and  western  lines  be  treated 
separately,  it  is  noted  that  the  former  purpose  to  haul  the 
traffic  about  468  miles  from  Pittsburg  to  Chicago  for  a  divi- 
sion of  15  per  cent  of  the  through  rate  or  a  proportion  of 
15  cents,  instead  of  from  Pittsburgh  to  Baltimore,  about 
311  miles,  at  the  local  rate  of  35  cents.  Lines  like  the  Bal- 
timore &  Ohio  and  Pennsylvania,  reaching  from  Pittsburgh 
to  both  Chicago  and  Baltimore,  would  thus  sacrifice  their 
revenues  to  the  extent  of  20  cents  per  100  pounds  in  order 
that  the  business  might  be  held  to  the  rail  lines  as  a  whole. 
Similar  traffic  from  Bethlehem,  Pa.,  would  yield  the  lines  to 
Chicago  25  per  cent  of  the  through  rate,  or  a  proportion  of 
25  cents,  for  a  haul  of  about  800  miles,  whereas  if  allowed 
to  go  by  water  it  would  yield  the  rail  lines  to  Philadelphia 
14.5  cents  for  the  haul  of  about  56  miles. 

It  appears  that  somewhere  near  half  of  the  traffic  cov- 
ered by  this  application  was  moving  by  rail  lines,  and  pre- 
sumably still  is.  On  the  assumption  that  half  of  the  traffic 
is  moving  by  rail,  and  using  the  proposed  rate  on  iron  and 
steel  articles  from  Pittsburgh  as  an  illustration,  the  carriers 
as  a  whole  would  appear  to  lose  in  net  revenue  from  the 
establishment  of  the  proposed  rates.  Let  us  assume  a  move- 
ment of  1,000,000  tons  per  annum  of  iron  and  steel  from 
Pittsburgh,  The  carriers  proposed  to  reduce  the  existing 
rate  of  $1,665  to  $1.  That  means  that  on  the  500,000  tons 
that  the  carriers  were  handling  there  would  be  a  direct  loss 
of  $6,650,000.  If  we  assume  that  the  effect  of  establish- 
ing the  reduced  rate  of  $1  is  to  take  away  from  the  boats 
one-half  of  the  tonnage  they  now  have,  it  will  mean  a  gross 
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gain  to  the  carriers  of  $5,000,000,  which  amount  allows  noth- 
ing for  the  expense  of  handling  the  additional  business.  If 
$1,665  was  a  reasonable  rate,  the  cost  of  service  could  hardly 
be  less  than  half  of  that  amount,  or  about  83  cents.  On 
that  theory  the  cost  of  handling  the  added  business  would 
be  $4,150,000,  or  a  net  gain  from  the  added  traffic  of  only 
$850,000  to  apply  against  a  loss  on  the  traffic  which  is  now 
being  handled  of  $6,650,000,  or  a  net  loss  of  $5,800,000. 

Let  us  assume  that  the  rail  lines  are  now  handling  only 
one-fourth  of  the  tonnage  and  that  they  can  still  hope  to 
draw  away  from  the  boat  lines  one-half  of  the  traffic  which 
the  boat  lines  are  now  receiving  by  the  establishment  of  the 
proposed  rate  of  $1.  On  that  theory,  the  carriers  would  lose 
on  the  traffic  they  are  now  handling  $3,325,000,  being  250,- 
000  tons  at  66.5  cents  per  100  pounds.  They  would  make 
a  gross  gain  from  the  added  traffic  received  amounting  to 
$7,500,000,  viz,  375,000  tons  at  $1  per  100  pounds,  which 
amount  allows  nothing  for  the  cost  of  handling  the  added 
business.  If  we  assume  that  the  added  business  costs  83 
cents,  the  gross  cost  would  be  $6,225,000.  leaving  a  net  profit 
from  the  additional  business  of  $1,275,000,  which  manifestly 
will  not  equal  the  loss  of  $3,325,000  on  the  traffic  now  being 
handled. 

Even  assuming  that  it  costs  the  carriers  only  50  cents 
per  100  pounds  to  handle  this  iron  traffic  from  Pittsburgh, 
the  cost  of  handling  the  added  375,000  tons  which  it  is 
hoped  to  draw  away  from  the  boat  lines  would  be  $3,750,000, 
leaving  a  net  profit  of  $3,750,000  to  be  derived  from  the 
added  business.  Even  on  this  basis  the  gain  from  the  added 
business  only  slightly  exceeds  the  loss  on  the  business  now 
being  handled.  As  a  matter  of  fact,  except  on  the  assump- 
tion that  the  rail  lines  are  getting  little  or  no  business  now, 
it  is  difficult  to  see  how  they  can  hope  to  gain  much,  if  any, 
net  revenue  through  the  establishment  of  greatly  reduced 
rates  to  the  water-competitive  points.  If  they  were  not  get- 
ting any  business  now,  then  any  net  profit  that  might  re- 
sult from  such  business  as  they  draw  away  from  the  boat 
lines  would  be  a  gain  to  them. 

In  all  of  the  above  instances  the  difference  would  be  stlil 
greater  on  the  important  iron  and  steel  articles  subject  to  a 
90-cent  rail  rate.  The  eastern  lines  during  the  past  few  years 
have  needed  and  have  been  accorded  greater  rate  increases 
than  the  western  lines. 

Linoleum,  except  that  produced  at  Rock  Island,  111.,  orig- 
inates at  or  near  the  seaboard,  particularly  at  Philadelphia 
and  Lancaster,  Pa.,  and  Trenton  and  Camden,  N.  J.  The 
rail  rate  proposed  is  $1.40,  out  of  which  the  lines  east  of 
Chicago  would  get  25  per  cent,  or  35  cents,  for  hauls  of  800 
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or  900  miles,  as  compared  with  local  rates  of  21.5  and  17.5 
cents,  respectively,  for  the  short  hauls  from  Trenton  and 
Lancaster  to  Philadelphia.  On  the  other  hand,  if  the  pro- 
posed rate  is  not  allowed,  the  rail  lines  may  not  handle  any 
considerable  portion  of  the  business  from  Philadelphia  and 
Camden,  which  points  are  directly  on  the  seaboard,  and  on 
such  traffic  moving  by  water  they  would  get  nothing,  as 
compared  to  the  division  of  35  cents  that  they  might  other- 
wise secure  to  Chicago.  It  should  be  noted  that  the  reduction 
proposed  would  apply  from  Rock  Island,  111.  This  business  is 
now  moving  by  rail,  and  no  doubt  would  continue  to  so  move 
unless  the  Pacific  coast  merchants  buy  farther  east,  and  the 
reduced  rate  would  entail  a  loss  to  the  carriers  of  10  cents 
per  100  pounds,  the  present  rate  being  $1.50.  If  Rock  Island 
is  not  put  on  a  substantial  parity  with  points  in  the  East, 
Pacific  coast  buyers  will  be  inclined  tQ  purchase  more  of  their 
goods  at  or  near  the  seaboard,  and  the  rail  lines  will  lose  to 
the  water  lines  traffic  from  the  seaboard  which  would  other- 
wise move  all  rail  at  the  reduced  rates  from  Rock  Island. 

The  above  instances  illustrate  the  situation.  It  seems 
clear  that  the  lines  east  of  Chicago  have  little  if  any  reason 
to  expect  increased  gross  or  not  revenue  from  the  propsed 
rates.  The  probabilities  are  that  they  would  suffer  substan- 
tial losses. 

At  the  time  of  the  hearing  the  lines  east  of  Chicago  were 
dissatisfied  with  their  divisions  on  transcontinental  business 
generally,  and  the  question  was  to  have  been  submitted  to  a 
disinterested  party  for  arbitration.  Upon  the  argument  it 
was  stated  that  the  matter  had  been  settled.  As  previously 
indicated,  the  lines  east  of  Pittsburgh  are  formal  parties  to 
the  application  but  stated  at  the  hearing,  through  their  wit- 
ness called  by  the  examiner,  on  behalf  of  the  commission, 
that  they  were  not  to  be  understood  as  either  actively  sup- 
porting or  opposing  it.  Their  concurrence  therein  followed 
the  usual  policy  of  leaving  the  adjustment  of  transcontinental 
rates  to  the  principal  lines  west  of  Chicago  and  joining  there- 
in on  the  basis  of  agreed  divisions.  The  indications  are  that 
this  policy  is  based  on  considerations  of  comity  and  general 
community  of  carrier  interests,  as  well  as  a  willingness  to 
afford  the  shipping  public  a  choice  of  routes.  The  position 
of  the  lines  in  central  territory  with  respect  to  this  appli- 
cation is  not  stated  of  record,  but  many  of  the  important 
lines  in  that  territory  are  parts  of  eastern  trunk-line  sys- 
tems operating  east  of  Buffalo  and  Pittsburg,  or  are  closely 
affiliated  with  them. 

We  are  not  prepared  to  say  that  we  could  base  upon  the 
foregoing  estimates  of  collateral  losses  of  net  revenue  a 
necessary  denial  of  the  applications.     But  we  are  of  opinion 
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that  before  we  grant  the  affirmative  rehef  asked,  we  are 
entitled  to  be  shown  by  the  carriers  the  probable  extent 
of  such  collateral  losses  of  net  revenue,  if  any,  and  the  way 
in  which  such  losses  would  be  divided  as  between  various 
carriers  and  territorial  groups.  If  the  carriers  are  of  opin- 
ion that  no  collateral  loss  in  net  revenue  would  result,  the 
obligation  to  make  such  showing  is  upon  the  carriers.  Should 
they  concede  the  probability  of  a  net  loss  in  revenue  to  the 
carriers  as  a  whole,  we  should  have  to  consider  whether  such 
a  shrinkage  would  adversely  affect  the  return  at  which  we 
are  required  to  aim  under  section  15a;  and  if,  reasonably 
assured  on  this  point,  we  are  prepared  to  allow  the  carriers 
to  assume  voluntarily  a  shrinkage  in  their  net  revenue,  the 
question  might  arise  whether  it  is  lawful  to  focus  the  whole 
gain  resulting  to  the  shipping  public  upon  those  shippers 
mainly  located  in  a  particular  section  or  sections,  or  whether 
the  relief  might  not  more  appropriately  be  applied  through- 
out a  wider  extent  of  territory  and  among  a  greater  num- 
ber of  shippers.  We  find  that  the  carriers  have  failed  to 
make  the  necessary  affirmative  showing  as  to  the  collateral 
losses  of  revenue  which  would  result  from  the  proposed  ter- 
minal rates. 

There  is  another  aspect  of  this  general  westbound  ap- 
plication which  requires  careful  scrutiny.  This  is  the  way 
in  which  the  rate  structure  resulting  from  its  approval  would 
comport  with  other  sections  of  the  act,  particularly  section  3. 

It  is  strongly  contended  that  the  resulting  rate  structure 
would  unduly  and  unlawfully  prejudice  the  Atlantic  seaboard 
region,  and  would  unduly  and  unlawfully  prefer  large  sec- 
tions of  the  central  region  from  Pittsburgh  to  beyond  the 
Missouri  River,  in  respect  of  their  traffic  to  the  intermoun- 
tain  country  and  to  the  Pacific  coast,  respectively.  The  same 
rate  structure,  it  is  averred,  would  unduly  and  unlawfully 
prefer  the  Pacific  terminals,  and  would  unduly  and  unlawfully 
prejudice  the  intermountain  region  in  their  respective  roles 
as  customers  or  purchasers  in  markets  east  of  the  Colorado 
common  points. 

The  carriers  are  not  expecting,  by  reason  of  the  low 
terminal  rates,  to  meet  in  any  large  measure  water  compe- 
tition from  points  on  the  Atlantic  or  the  Gulf.  Thej^  are 
interested  primarily  in  securing  certain  traffic  which  orig- 
inates inland,  such  as  iron  and  steel  at  Pittsburgh,  which 
now  moves  largely  by  rail  to  Baltimore  and  thence  by  water 
to  the  Pacific.  Accordingly  the  carriers  name  an  all-rail 
rate  from  Pittsburgh  to  the  Pacific  slightly  in  excess  of  the 
going  rail-and-water  rates,  rail  to  Baltimore  and  water  thence 
to  the  Pacific.  If  they  did  no  more  than  this,  and  did  it  on 
a  similar  basis  for  each  inland  iron  and  steel  producing  group. 
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they  might  well  be  within  their  rights  and  within  the  law, 
provided  the  rates  conformed  to  the  other  criteria  named 
herein.  But  having  thus  fixed  a  rate  from  Pittsburgh  to 
the  Pacific,  they  proceed  to  blanket  this  rate  from  all  points 
of  origin  from  the  Atlantic  to  the  Missouri  River  or  even 
westward.  Moreover,  they  propose  at  the  same  time  to  keep 
in  effect  rates  from  all  eastern  origins  in  the  same  territory 
to  intermountain  destinations  graded  roughly  according  to 
the  respective  lengths  of  the  hauls. 

For  example,  Pittsburgh  is  accorded  a  rate  of  $1  on 
item  No.  10,  iron  and  steel,  to  Pacific  terminals  because 
Pittsburgh  can  move  the  freight  to  Baltimore  for  35  cents, 
and  thence  by  water  for  approximately  60  cents  or  less. 
Pittsburgh,  in  other  words,  is  given — perhaps  approximately 
given — a  $1  rate,  in  place  of  its  present  $1,665  rate,  be- 
cause of  its  advantage  of  location  in  respect  to  the  Atlantic 
seaboard.  But  the  same  reason  can  not  justly  be  given  for 
applying  this  same  rate  to  iron  and  steel  originating,  let  us 
say,  at  Chicago  or  the  Missouri  River.  The  all-rail  rate, 
Chicago  to  Baltimore,  is  6G  cents,  thence  by  water  to  the 
Pacific,  60  cents  or  less,  making  a  through  rail-and-water 
rate  of  $1.20  measure  approximately  Chicago's  relative  ad- 
vantage of  location"^  via  rail  and  the  Atlantic  seaboard. 
Wholly  with  the  avowed  purpose  of  inducing  competitive 
shipments  from  Chicago  or  the  Missouri  River  to  the  Pacific, 
the  region  west  of  Pittsburgh  is  accorded  a  preferential  rate 
structure,  which  is  based  on  "market  competition."  But  if 
Pittsburg  and  Chicago  and  Omaha  all  ship  to  Reno  or  Spo- 
kane, Pittsburgh  is  still  to  be  compelled  to  pay  a  higher  rate 
than  Chicago,  and  Chicago  a  higher  rate  than  Omaha,  and 
thus  the  more  distant  points  suffer  the  disability  of  the 
longer  hauls  required. 

The  route,  rail  and  water,  is  available  to  Pittsburg  at  35 
cents  (rail)  plus  60  cents  (water),  a  total  of  95  cents.  If, 
therefore,  iron  and  steel  are  to  move  from  Pittsburgh,  all 
rail,  west  to  the  Pacific,  it  must  have  a  rate  not  much  over 
95  cents.  Chicago,  however,  if  it  moves  its  iron  and  steel  via 
Baltimore,  must  pay  60  cents  (rail)  plus  60  cents  (water), 
or  $1.20.  Whether  Chicago  moves  its  iron  and  steel  all  rail, 
or  rail  and  water  via  the  Atlantic,  Pittsburgh  has  available 
a  route  20  cents  cheaper.  Via  the  Atlantic  seaboard  Chi- 
cago therefore  is  at  a  distance  disadvantage,  from  the  Pa- 
cific, of  600  miles,  or  in  this  case,  of  20  cents  per  100  pounds. 

The  carriers  seek  to  justify  this  proposed  rate  structure 
on  the  ground  that  otherwise  manufacturing  will  tend  to  be 


5  Chicago  is  taken  as  illustrative,  without  passing  upon  the  claim  that 
via  the  Mississippi  and  the  Gulf  Chicago  has  a  rail-and-water  rate  com- 
parable  with    Pittsburgh's    rail-and-water    rate    to    the    Pacific. 
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further  concentrated  on  the  congested  Atlantic  seaboard. 
They  represent  that  their  proposed  rate  structure  will  bene- 
ficially distribute  manufacturing  throughout  the  Middle  West 
and  Central  West.  But  this  they  may  not  do,  unless  it  can 
be  done  without  creating  undue  rate  preferences.  Sloss- 
Sheffield  Steel  &  Iron  Co.  v.  L.  &  N.  R.  R.  Co.,  46  I.  C.  C, 
558,  562,  563. 

The  fact  is  well  urged  by  the  intermountain  interests 
that  the  proposal  to  blanket  all-rail  rates  from  the  j\tlantic 
seaboard  to  the  Missouri  River,  or  even  to  the  Colorado 
common  points,  will  enable  Pacific  coast  purchasers  to  buy 
in  any  market  in  this  vast  domain  under  an  equality  of 
freight  rates,  and  thus  to  profit  by  the  widest  competition. 
The  intermountain  country  will  continue  under  the  handicap 
that  in  purchasing  in  the  same  region  it  must  pay  more  in 
freight  on  articles  purchased  in  Pittsburgh  than  in  Chicago 
and  more  on  articles  purchased  in  Chicago  than  in  Kansas 
City.  In  other  words,  their  markets  are  restricted,  whereas 
the  Pacific  slope  purchasers  may  disregard  distance  in  their 
choice  of  an  eastern  market. 

We  find  that  the  general  westbound  application  of  these 
transcontinental  carriers  for  authority  to  depart  from  the 
long-and-short-haul  provision  of  the  fourth  section  of  the 
interstate  commerce  act  on  this  record  should  be  denied. 

Eastbound   Rail-and-Water   Application. 

Fourth  Section  Application  No.  11985. 
The  Southern  Pacific  Company  seeks  authority  to  estab- 
lish reduced  rates  from*''  California  terminals  to  New  York 
City  only,  via  its  rail-and-water  line  through  Galveston, 
known  as  the  Sunset-Gulf  route.  The  commodities  affected, 
together  with  the  then  existing  and  the  proposed  rates  and 
the  approximate  water  rates  of  the  conference  lines,  includ- 
ing incidental  charges  follow: 


Rate 

Ap- 

when 

Rate  at 

Pro- 

proxi- 

Commodities 

applica- 

time of 

posed 

mate 

tion  was 

hearing 

rate 

water 

filed 

rate 

Asphalt     

Barley      

Beans     

Canned  goods .  including  condensed  milk 
Dried    fruits: 

In    boxes    

Tn    sacks    or    mixed , 

Rice      


Cents 

Cents 

Cents 

S3.r, 

S3. 5 

*65 

74.5 

74.5 

*65 

125.5 

105 

*65 

120.5 

103 

•65 

166.5 

125 

**75 

200 

145 

♦♦95 

92 

92 

»65 

1 

Cents 
64 

54.5 
61 
56 

62.5 
62.5 

5S 


♦Carload  minimum  80,000  pounds. 


♦♦Carload   minimum  60,0O0  pounds. 


0  The  terminals  referred  to  include  Oakland,  Richmond.  San  Diego.  San 
Francisco,  San  Pedro,  and  Wilmington.  Calif.  Proposed  rate  on  barley 
would  also  apply  from  Port  Costa  and  Vallejo,    Calif. 
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It  will  be  noted  that  substantial  reductions  have  been 
made  in  the  rail  rates  on  beans,  canned  goods,  and  dried 
fruits  since  the  application  was  filed.  It  developed  at  the 
hearing  that  the  conference  water  rates  on  asphalt  and  beans 
shown  in  the  above  table  were  5  cents  higher  than  the  ap- 
plicant had  calculated,  but  it  also  appeared  that  at  least  one 
of  the  weaker  lines  was  quoting  the  rates  used  as  a  basis 
by  the  Southern  Pacific.  The  movement  of  asphalt,  barley, 
and  rice  is  comparatively  light,  beans,  canned  goods,  and 
dried  fruit  constituting  about  87  per  cent  of  the  traffic.  The 
most  important  item  is  canned  goods.  Most  of  the  produc- 
tion is  at  points  not  very  far  inland  from  the  ports. 

In  connection  with  what  has  previously  been  said  with 
reference  to  the  importance  of  carload  revenue  in  judging 
the  reasonably  compensatory  character  of  low  terminal  rates, 
it  may  be  noted  that  on  the  80,000-pound  minimum  no  car 
will  yield  less  than  $520.  On  the  60,000-pound  minimum  the 
yield  per  car  will  be  $450  on  dried  fruit  in  boxes  and  $570 
on  dried  fruit  in  sacks. 

The  proposal  to  make  the  rate  on  dried  fruits  20  cents 
higher  in  sacks  than  in  boxes,  although  the  water  rates  are 
the  same  on  both,  is  based  on  the  theory  that  shipments  in 
sacks  require  more  care  in  order  to  avoid  damage  in  transit. 
The  applicant  suggests  that  expenience  will  convince  the 
water  lines  that  a  higher  rate  should  apply  on  fruit  in  sacks, 
and  says  that  if  not,  it  may  ask  authority  to  further  reduce, 
its  rate. 

As  will  be  seen  from  the  following  table  of  movement 
from  January  1  to  September  30,  1921,  practically  all  of  the 
traffic  in  the  commodities  in  question  from  California  points 
at  the  time  of  .the  hearing  was  moving  by  water: 


Commodity 

Via  canal 

Via  Sunset - 
Gulf  route 

Asphalt 

Tons 

102 

1,102 

17.853 

96.054 

15,731 

339 

Tons 

Barlev      

13 

Beans     

374 

Canned    g-oods 

208 

Dried    fruit    ..  . 





1  676 

Rice    • 

255 

Total     

131,181 

2.526 

In  Rates  on  Asphaltum,  Barley,  Beans,  and  Canned 
Goods,  33  I.  C.  C,  480,  decided  March  30,  1915,  the  Sunset- 
Gulf  route  was  authorized  to  establish  a  carload  rate  of  40 
cents,  minimum  weight  80,000  pounds,  on  asphaltum,  barley, 
beans,  and  canned  goods  from  California  terminals  to  At- 
lantic ports,  and  to  maintain  higher  rates,  but  with  lower 
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minimum  weights,  from,  to,  and  between  intermediate  points. 
The  rates  from,  to,  and  between  intermediate  points  ranged 
in  some  cases  as  high  as  85  cents.  The  principal  movement 
from  intermediate  points,  however,  was  evidently  from  points 
from  which  the  rates  were  only  slightly  higher  than  from 
terminals,  generally  not  exceeding  60  cents,  being  based  on 
the  locals  to  the  terminals  plus  the  Sunset-Gulf  rates  beyond. 
It  appeared  in  that  case  that  the  opening  of  the  Panama 
Canal  and  the  operation  of  about  40  ships  from  coast  to  coast 
was  depriving  the  Sunset-Gulf  route  of  most  of  this  east- 
bound  traffic  that  it  previously  handled,  the  water  rate,  ex- 
clusive of  incidental  charges,  being  30  cents  and  the  .service 
frequent  and  otherwise  attractive.  The  record  also  indi- 
cated that  the  40-cent  rate  would  yield  something  more  than 
the  out-of-pocket  costs.  It  seemed  clear  that  the  granting  of 
this  relief  would  afford  the  carrier  considerable  traffic  and 
would  not  adversely  affect  any  interests  at  intermediate 
points.  Shortly  thereafter  a  60-cent  rate  was  authorized  on 
dried  fruits,  in  boxes,  and  an  80-cent  rate  on  dried  fruits, 
in  sacks,  to  meet  water  rates  of  about  45  and  50  cents, 
respectively,  which  did  not  include  incidental  charges.  Au- 
thority to  reduce  the  rates  on  rice  was  not  asked  at  that 
time.  Rice  was  not  then  such  an  important  California  prod- 
uct as  it  is  now.  Except  on  asphalt,  the  rates  authorized  in 
1915  resulted  generally  in  a  narrower  spread  in  favor  of  the 
water  line  than  is  now  proposed.  It  appears  that  the  rail 
rate  previously  authorized  on  asphalt  was  10  cents  higher 
than  the  basic  water  rate,  while  that  now  proposed  is  but  5 
cents  higher  than  the  water  rate.  On  beans  the  lO-cent  dif- 
ferential previously  authorized  is  proposed  to  be  continued. 
On  barley  and  canned  goods  the  rail  rates  previously  au- 
thorized w'ere  10  cents  higher  and  the  rates  now  proposed 
are  15  cents  higher  than  the  basic  water  rates.  On  dried 
fruit  the  former  rail  rates  were  15  and  30  cents  higher,  de- 
pending upon  the  package,  while  the  proposed  rates  are  20 
and  40  cents  higher.  From  these  differentials  should  be 
deducted  the  incidental  charges,  at  present  about  4  cents 
on  asphalt,  4.5  cents  on  barley,  6  cents  on  beans  and  canned 
goods,  7.5  cents  on  dried  fruits,  and  5.5  cents  on  rice. 

Shortly  after  the  rates  authorized  in  1915  became  ef- 
fective they  were  canceled  because  the  ships  were  withdrawn 
from  the  intercoastal  service  and  used  for  trans-Atlantic 
business,  and  the  effect  of  the  differentials  on  the  movement 
of  the  traffic  over  the  respective  lines  was  never  fully  dem- 
onstrated. 

The  water  lines  oppose  the  application  in  toto,  but,  as- 
suming that  we  will  grant  some  measure  of  relief,  they  sug- 
gest that  the  differentials  should  be  greater  than  proposed. 
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They  contend  that  the  rail  rates  should  be  higher  than  the 
water  rates,  including  incidental  charges,  by  at  least  15  cents 
on  beans,  20  or  25  cents  on  canned  goods,  and  30  or  35  cents 
on  dried  fruits,  saying  that  if  the  differentials  are  not  made 
substantially  greater  than  are  proposed,  the  water  lines  will 
either  have  to  reduce  their  rates  or  abandon  the  traffic.  The 
rates  from  interior  California  points  would  ]3e  made  on  the 
basis  of  the  locals  to  the  ports  plus  the  proposed  rail  rates 
beyond ;  the  water  rates  from  the  interior  are  also  made  on 
the  port  combinations.  If  we  allow  a  rail  rate  from  the 
terminals  that  will  attract  a  fair  share  of  the  traffic  orig- 
inating at  the  terminals,  it  will  attract,  so  it  is  argued,  more 
than  a  fair  share  from  the  interior,  for  the  interior  shipper 
is  likely  to  send  his  goods  by  rail  direct  to  the  East  to  avoid 
the  delays  and  damages  incident  to  trans-shipment  at  the 
terminals  and  movement  by  water  thence  to  destination.  In 
other  words,  if  there  is  to  be  a  fair  division  of  the  traffic, 
the  southern  California  points  of  origin  as  a  whole  rather 
than  the  terminals  themselves  should  be  taken  into  account, 
and  rates  made  that  will  not  give  the  rail  lines  an  undue 
advantage.  The  farther  inland  a  point  of  origin,  the  greater 
the  rail  lines'  advantage  and  the  water  lines'  disadvantage. 
Up  to  July  1,  1921,  the  rail  rate  from  the  interior  points  on 
canned  goods  and  beans  was  $1,375.  It  was  then  reduced  to 
$1.05,  or  50  cents  higher  than  the  water  rate  on  canned 
goods  and  50  cents  higher  than  the  water  rate  on  beans. 
When  that  reduction  was  made  the  traffic  handled  by  the 
water  lines  fell  off  considerably  and  they  received  only  one- 
third  of  the  canned  goods  previously  shipped.  They  were 
advised  that  this  was  due  to  the  high  locals  from  interior 
points  to  the  terminals  and  from  the  Atlantic  ports  to  in- 
terior eastern  points,  and  that  a  differential  of  10  or  12 
cents  by  water  was  not  sufficient  to  induce  a  movement 
that  way.  This  reduction  made  it  more  difficult  for  the 
water  lines  to  convince  shippers  that  it  was  advantageous  to 
them  to  move  canned  goods  and  beans  by  water. 

The  present  water  rate  on  canned  goods,  50  cents  ex- 
clusive of  incidental  charges,  was  not  intended  to  be  a  per- 
manent rate.  It  was  established  at  the  request  of  California 
producers  because  the  warehouses  on  the  Pacific  coast  were 
congested  and  great  loss  was  feared  unless  the  traffic  could 
be  permanently  marketed  in  the  East  at  a  low  rate  of  freight. 

The  Southern  Pacific's  vessels  have  been  called  into  the 
service  by  the  Governmnt  in  time  of  war.  At  the  outbreak 
of  the  Spanish-American  War  a  number  of  them  were  im- 
mediately taken  over.  The  remainder  were  operated  by  the 
Southern  Pacific  between  New  York  and  the  Gulf  when  the 
operation  of  other  commercial  vessels  between   Florida  and 
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the  Cuban  coast  had  been  abandoned,  and  the  pubhc  was 
protected  by  a  guaranty  of  the  Southern  Paficic  to  assume 
all  war  risk.  Four  of  the  vessels  taken  by  the  Government 
were  permanently  retained,  but  they  were  replaced  by  the 
Southern  Pacific  Company.  After  the  outbreak  of  the  Euro- 
pean war,  when  the  canal  lines  and  other  coastwise  steam- 
ship lines  withdrew  many  of  their  vessels  for  the  more  lucra- 
tive business  of  transporting  munitions  to  Europe,  the  steam- 
ship fleet  of  the  Southern  Pacific  was  continued  in  regular 
operation  between  the  Gulf  ports  and  New  York.  The  South- 
ern Pacific  points  out  that  while  it  is  bound  by  all  the  re- 
strictions and  regulations  of  a  railroad  it  is  also  subject  to 
all  the  obligations  of  a  steamship  line,  and  suggests  that  it 
is,  therefore,  entitled  to  favorable  consideration  in  this  case. 

The  Southern  Pacific  suggests  that  the  proposed  rates 
should  be  of  advantage  rather  than  of  detriment  to  many  in- 
termediate points,  for  they  will  permit  a  choice  of  routes,  on 
the  basis  of  rail  rates  to  and  from  the  ports  plus  the  rail  or 
water  rates  beyond. 

The  added  traffic  sought  to  be  secured  by  the  proposed 
rates  could  be  handled  at  much  less  cost  than  the  average 
traffic  of  the  Southern  Pacific.  The  rail  haul  from  California 
terminals  to  Galveston  is  about  2,000  miles,  as  compared 
with  the  average  of  285  miles  for  all  freight  on  its  lines  in 
1920.  The  relative  cost  per  unit  of  distance  of  handling  cars 
of  long-haul  traffic  at  the  terminals  is  only  a  fraction  of  that 
for  average  traffic.  Switching  is  limited  generally  to  the, 
necessary  changes  in  the  consist  of  trains.  The  movement 
is  over  the  longest  main  line  of  the  carrier's  road,  where 
gradients  in  excess  of  1  per  cent  are  fewer  and  weather 
conditions  more  favorable  than  on  other  main  lines.  Traffic 
over  that  part  of  the  main  line  east  of  El  Paso  is  compara- 
tively light  and  added  traffic  is  badly  needed  to  improve 
net  earnings  thereon.  No  expensive  branch-line  operation 
is  involved,  such  as  is  included  in  the  cost  of  moving  aver- 
age traffic.  The  movement,  being  in  carloads,  is  performed 
at  relatively  lower  costs  than  that  of  average  traffic,  which 
includes  less  than  carloads.  The  minimum  loading  per  car 
proposed  is  generally  40  tons  as  compared  with  the  average 
of  25  tons  for  traffic  generally.  The  empty  haul  is  less  than 
on  average  traffic.  The  traffic  in  question  can  be  handled 
at  ordinary  speed,  whereas  the  cost  of  handling  average 
traffic  is  greater  than  it  otherwise  would  be  because  of  the 
special  service  necessary  for  live  stock,  fresh  fruit,  etc.  The 
movement  may  be  in  maximum  trainloads,  utilizing  as  far 
as  possible  the  rated  hauling  capacity  of  the  locomotives, 
whereas  trainloads  for  average  traffic  are  diminished  by  the 
large  proportion  of  fast  freight  trains,  as  to  which  tonnage 
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must  be  sacrificed  for  speed.  Average  traffic  also  includes 
local  or  way-freight  trains,  and  the  tonnage  is  not  only  small 
but  handled  at  high  costs  consequent  upon  delays  at  sta- 
tions. 

The  Southern  Pacific  has  made  a  cost  analysis,  which  is 
similar  to  that  above  considered  in  connection  with  the  gen- 
eral westbound  application,  but  which  appears  to  be  much 
more  dependable  because  it  is  confined  to  the  traffic  of  a  sin- 
gle line  instead  of  covering  the  traffic  of  the  entire  country. 
The  estimated  rail-haul  cost  on  which  the  proposed  rates  are 
based  takes  into  account  the  entire  distance  between  San 
Francisco  and  Galveston,  but  where  the  traffic  originates  at 
an  intermediate  point  and  is  hauled  a  lesser  distance  the  cost 
is  diminished  in  proportion.  The  Southern  Pacific  concludes 
that  the  out-of-pocket  cost  of  handling  added  traffic  from 
San  Francisco  to  New  York  would  not  at  the  outside  be  more 
than  51  cents  per  100  pounds  for  an  80,000-pound  car  and  57 
cents  per  100  pounds  for  a  60,000-pound  car,  assuming  that 
the  traffic  would  require  additional  train-miles  and  ship  trips. 
As  a  matter  of  fact,  all  the  traffic  probably  would  not  re- 
quire additional  train-miles  and  ship  trips  and  could,  there- 
fore, be  hauled  at  still  less  cost.  In  this  connection  it  may  be 
stated  that  train  tonnage  on  this  line  of  the  Southern  Pacific 
has  recently  been  from  85  to  90  per  cent  of  the  rated  capacity 
of  the  locomotives. 

The  rates  established  in  1915  were  permitted  after  exam- 
ination of  a  cost  study  similar  to  that  offered  here.  If  they 
yielded  something  over  and  above  the  out-of-pocket  cost,  it 
is  reasonable  to  conclude  that  the  proposed  rates  would  do 
likewise,  for  they  apparently  reflect  the  greater  cost  of  doing 
business  now  than  formerly.  The  estimated  out-of-pocket 
cost  per  100  pounds  in  1915  was  about  34.5  cents,  as  com- 
pared to  51  cents  now,  for  an  80,000-pound  carload. 

The  w^ater  lines  question  the  economic  soundness  of 
allowing  the  Southern  Pacific,  with  its  approximately  50  per 
cent  water  route,  to  make  rates  on  the  out-of-pocket  plus 
basis  to  meet  the  rates  of  an  all-water  route.  They  contend 
that  for  the  water  service  from  Galveston  to  New  York  the 
Southern  Pacific  should  take  into  account  all  costs  just  as  the 
water  lines,  without  proof,  imply  that  they  do.  According  to 
their  computations,  based  on  the  Southern  Pacific's  data,  the 
resulting  rail-and-water  costs  from  California  to  New  York 
would  leave  but  little  in  the  way  of  profit  in  the  proposed 
rates.  They  criticize  the  Southern  Pacific's  estimate  that  by 
using  its  unoccupied  steamship  space  it  can  handle  the  added 
traffic  from  Galveston  to  New  York  at  an  out-of-pocket  cost 
of  $1.76  per  ton,  and  at  $2.86  per  ton  if  additional  vessel 
trips  are  required.    The  latter  figure  was  used  by  the  South- 
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ern  Pacific  in  computing  the  through  rail-and-water  out-of- 
pocket  cost  from  Cahfornia  to  New  York,  referred  to  above. 
The  $2.86  does  not  include  any  managerial  or  supervisory 
expenses.  The  water  lines  contend  that  if  these  and  other 
overhead  charges  were  added,  the  Southern  Pacific's  water- 
service  cost  would  be  at  least  $4  per  ton.  To  this  they  add 
one-third  to  represent  reasonable  return  on  capital  and  $5.33 
per  ton  is  arrived  at  as  the  full  cost  of  moving  the  traffic 
from  Galveston  to  New  York.  Adding  the  Southern  Pacific's 
out-of-pocket  cost  for  the  rail  haul  from  California  to  Gal- 
veston, $7.28  per  ton  for  an  80,000-pound  carload,  a  total 
through  cost  of  $12.61  per  ton,  or  63  cents  per  100  pounds,  is 
reached.  By  a  like  process,  a  through  cost  of  $13.88  pef  ton, 
or  69  cents  per  100  pounds,  for  a  60,000-pound  carload,  is 
arrived  at.  The  rate  proposed  for  80,000-pound  carloads  is 
only  65  cents;  those  for  60,000-pound  carloads  range  from 
75  cents  to  95  cents. 

The  indications  are  that  a  granting  of  the  application 
would  be  a  benefit  rather  than  a  detriment  to  the  inter- 
mediate points,  for  it  would  afford  them,  like  the  terminals, 
a  rail  route  at  only  slightlv  higher  rates  than  those  applying 
by  water.  If  there  should  be  a  reduction  in  the  port-to-port 
factors,  the  intermediate  points,  like  the  terminals,  could  use 
them  just  as  they  use  the  present  factors.  As  already  stated, 
most  of  the  traffic  is  moving  by  water.  The  application  is 
opposed  by  the  Intermediate  Rate  Association  as  a  matter  of 
Drinciple,  but  not  by  intermediate-point  shippers  directly 
interested  in  the  rates.  Most  of  them  are  in  southern  Cali- 
fornia, within  easy  reach  of  the  coast.  There  is  little,  if  any, 
production  at  intermediate  points  farther  inland. 

Viewed  in  the  light  of  the  requirements  of  the  amended 
fourth  section,  we  are  of  opinion  that  this  application  has 
been  justified  and,  as  qualified,  should  be  granted.  The 
prejudice  found  by  us  to  exist  by  reason  of  the  wide  blanket- 
ing of  rates  under  the  general  westbound  application  is  not 
here  present.  The  collateral  loss  of  rail  revenue  there  in- 
volved is  here  negligible.  We  find  that  tiie  rates  proposed 
and  the  resulting  chaiges  will  be  reasonably  compensatory. 

The  suggestion  may  be  made  that  the  current  of  empty 
cars  is  westbound,  and  that  here  lower  terminal  rates  are 
proposed  on  eastbound  traffic.  It  is  a  practical  offset  that 
seven  of  the  Morgan  Line  vessels  at  the  time  of  the  hearing 
were  tied  up  in  dock  without  cargoes.  Moreover,  whatever 
weight  we  give  to  section  500  of  the  transportation  act  as 
to  fostering  and  preserving  in  full  vigor  both  rail  and  water 
transportation  inures  to  the  benefit  of  the  Morgan  Steam- 
ship Line,  as  well  as  to  any  other  part  of  our  merchant 
marine;  but  out  of  abundance  of  caution  we  are  of  opinion 
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that  the  proposed  terminal  rates  should  be  increased  by  5 
cents  per  100  pounds.  This  would  produce  a  rate  on  barley 
in  excess  of  the  present  rate  on  that  commodity  established 
in  conformity  with  the  provisions  of  the  fourth  section. 
Relief  to  establish  the  proposed  rate  on  that  commodity, 
therefore,  is  not  required  and  will  not  be  granted.  With  this 
exception  and  with  the  proposed  rates  on  other  commodities 
increased  as  suggested,  the  application  is  approved. 

Sisal  and  Ixtle. 

Fourth  Section  Application  No.  11957. 
The  character  of  this  application  has  been  outlined 
above.  The  rail  rates  to  the  Pacific  coast  at  the  time  of  the 
hearing  were  $1.06  from  El  Paso,  Tex.,  and  $1,135  from 
Gulf  ports.  The  proposed  terminal  rate  is  $1.  Presumably, 
under  the  general  reductions  of  1922,  these  rates  have  be- 
come 95  cents  in  one  case  and  $1.02  in  the  other.  We  can 
not  believe  that  the  2  cents  excess  in  the  rates  from  the 
Gulf  over  the  rate  requested  will  prove  material.  The  record, 
moreover,  is  not  adequate  as  to  its  showing  whether  the 
proposed  rate  is  reasonably  compensatory.  The  application 
is  accordingly  denied. 

Sulphur. 

Fourth  Section  Application  No.  11940. 
This  application  also  has  been  outlined  above.  The  pro- 
posed rates  from  Texas  and  Louisiana  mines  are  55  cents  to 
California  terminals  and  65  cents  to  north  Pacific  terminals ; 
the  minimum  is  80,000  pounds.  The  rates  at  the  time  of 
the  hearing  were  83.5  cents  and  $1,  respectively,  and  applied 
from  and  to  intermediate  points.  In  1917  the  freight  charges 
on  sulphur  to  the  interior  Northwest  were  but  slightly  over 
50  per  cent  of  its  value;  they  are  now  said  to  be  over  150 
per  cent  of  its  value.  The  loss  of  revenue  from  sulphur 
mines  to  Gulf  ports  would  be  trifling,  as  the  hauls  are  short 
and  the  rates  low.  The  minimum  revenue  per  car  would  be 
$440  to  California  terminals  and  $520  to  north  Pacific  ter- 
minals. The  earnings  per  car-mile  would  range  from  about 
19  to  25  cents.  As  the  water  charges  lie  between  38  and  44 
cents,  it  would  appear  that  the  terminal  rates  proposed  fully 
offset  the  advantages  of  carriage  by  rail.  We  find  the  pro- 
posed rates  reasonably  compensatory.  The  application  ac- 
cordingly is   approved. 

Green  Coffee. 

Fourth  Section  Applications  Nos.  11948,  12094,  and  12118. 
The  nature  of  these  applications  has  already  been  ex- 
plained. In  view  of  the  disposition  made  of  these  applica- 
tions, it  is  unnecessary  to  canvass  or  decide  the  question 
whether  the  proposed  rates  should  be  the  same  to  California 
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terminals  and  north  Pacific  coast  terminals.  It  is  conceded 
that  the  rates  would  apply  only  upon  occasional  or  even 
sporadic  movements,  when  the  necessity  arose  for  drawing 
upon  stocks  at  the  ports  for  immediate  use  rather  than 
awaiting  the  normal  deliveries  from  Brazil  by  water.  These 
applications  do  not  contemplate  the  meeting  of  water  com- 
petition generally.  The  occasion  for  drafts  on  stocks  of 
green  coffee  in  port  cities  is  not  directly  connected  with  reg- 
ular differences  in  rail  and  water  rates,  but  upon  the  dis- 
covery of  unexpected  demands  that  require  immediate  ful- 
fillment. We  find  that  this  green-coffee  traffic  does  not 
constitute  a  "special  case"  within  the  meaning  of  section  4. 
For  such  movements  the  ordinary  class-rate  schedules  are 
provided.  Fourth-section  relief  on  class  rates  to  the  Pacific 
has  long  ceased,  and  we  see  no  occasion  on  this  record  for 
granting  these  applications.     They  are  accordingly  denied. 

MEYER,  Commissioner,  concurring: 

I  concur  in  the  finding  that  the  carriers  have  not  justi- 
fied the  rehef  sought  by  the  fourth-section  applications,  but 
I  do  not  agree  with  the  findings  of  the  majority  that  a  vio- 
lation of  section  3  results  from  the  carriers'  proposals  with 
respect  to  rates  from  Chicago  and  points  in  Chicago  terri- 
tory to  the  Pacific  coast. 

Practically  all  articles  upon  which  the  rates  apply  are 
produced  both  on  the  Atlantic  seaboard  and  in  Chicago  terri- 
tory. Under  normal  conditions  producers  at  Chicago  have 
an  advantage  in  being  located  nearer  to  the  Pacific  coast 
and  have  correspondingly  lower  rates.  With  the  establish- 
ment of  rates  via  water  routes  from  the  eastern  seaboard 
which  are  lower  than  the  rail  rates  from  either  the  seaboard 
or  Chicago,  the  Pacific  coast  supplies  its  requirements  very 
largely  from  the  East  with  articles  which  were  formerly 
shipped  from  Chicago.  If  the  western  rail  carriers  are  to 
participate  at  all  in  the  transportation  of  these  commodities, 
it  is  necessary  for  them  to  make  rates  which  will  attract 
traffic  to  their  lines  from  the  seaboard  or  from  Chicago.  If 
the  traffic  originates  on  the  seaboard  they  must  divide  their 
revenues  with  the  eastern  carriers,  but  if  the  traffic  moves 
from  Chicago  they  retain  the  entire  transportation  charge. 
If  the  rate  from  Chicago  is  higher  than  the  rate  from  the 
seaboard,  the  traffic  wall  move  from  the  seaboard,  and  the 
revenue  of  the  western  carriers  to  that  extent  will  be  de- 
pleted. It  is  therefore  the  competition  of  the  rail  carriers 
serving  Chicago  with  the  water  carriers  serving  the  eastern 
seaboard  which  compels  the  western  carriers  to  reduce  their 
rates  from  Chicago  if  they  are  to  continue  to  participate 
in  this  traffic. 

One  of  the  reasons  advanced  in  the  report  for  denial 
of  relief  from  Chicago  is  that  it  is  not  proposed  to  apply 
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from  New  York  to  the  intermediate  territory  the  same  rates 
as  apply  from  Chicago;  and  that  the  coast  points  would 
therefore  have  a  choice  of  markets  at  equal  rates  which  the 
intermediate  points  would  not  have.  Water  competiiJion  does 
not  affect  the  rates  to  the  intermediate  points  of  destina- 
tion in  the  intermountain  territory,  and  rates  to  these  points 
therefore  may  reasonablj'^  increase  with  distance.  The  west- 
ern carriers  from  Chicago  will  continue  to  transport  traffic 
to  the  intermountain  territory  because  no  other  carriers 
serving  the  same  or  other  markets  of  supply  have  rates  to 
these  points  which  will  deprive  them  of  the  traffic.  To  this 
territory  Chicago,  served  by  the  western  carriers,  is  the 
nearest  source  of  supply.  To  require  the  blanketing  of  rates 
from  Chicago  and  the  eastern  seaboard  to  this  territory 
would  be  to  require  the  western  carriers  to  participate  in 
equal  rates  from  eastern  points  and  divide  their  revenue 
with  the  eastern  carrier  and  thus  deprive  them  of  a  portion 
of  the  revenues  which  they  would  otherwise  retain.  The 
intermountain  territory  now  has  no  choice  of  markets  at 
equal  rates,  and  would  not  be  at  all  benefited  by  excluding 
Chicago  from  reaching  the  coast  cities,  while  these  cities 
already  have  the  advantage  of  the  lower  rates  from  the 
East  via  water  lines. 

In  City  of  Spokane  v.  N.  P.  Ry.  Co.,  21  I.  C.  C.  400,  422, 
we  said: 

*'The  Atchison,  Topeka  &  Santa  Fe  Railway  begins  at 
Chicago.  If  this  steel  is  bought  at  Chicago  and  moves  by 
that  line,  the  entire  freight  money  is  retained  by  it ;  if,  upon 
the  other  hand,  the  steel  is  bought  at  New  York,  moved  by 
some  line  to  Chicago,  and  there  delivered  to  the  Santa  Fe, 
that  line  only  receives  a  part  of  the  through  charge.  The 
service  performed  by  it  is  the  same  in  either  case,  but  the 
amount  of  its  compensation  is  larger  when  the  freight  origi- 
nates at  Chicago.  It  is  therefore  for  the  interest  of  that  line 
to  name  a  rate  from  Chicago  which  will  originate  the  busi- 
ness at  that  point  instead  of  allowing  it  to  originate  upon 
the  seaboard.  The  interest  of  the  line  from  New  York  to 
Chicago  is  that  the  business  should  be  taken  up  at  New 
York,  and  as  a  compromise  it  is  finally  agreed  to  apply  the 
same  rate  from  both  these  points.  This  clearly  shows  how 
water  competition,  if  it  does  not  actually  extend  to  the  in- 
terior point,  may  and  does  dictate  the  rate  from  that  point." 
And  again,  in  Commodity  Rates  to  Pacific  Coast  Terminals, 
32  I.  C.  C.  611,  618,  we  said: 

"What  interest  would  be  served  by  lower  rates  from 
the  eastern  seaboard  to  the  Pacific  coast  than  from  Chicago? 
Clearly  not  the  carriers'  interests.  Any  such  adjustment  of 
rates  would  be  altogether  adverse  to  the  interests  of  the 
carriers  and  would  almost  inevitably  result  in  their  hauling 
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much  freight  from  the  seaboard  to  the  Pacific  coast  which 
they  now  haul  from  intermediate  points,  such  as  Chicago,  a 
shorter  distance,  at  a  less  expense.  *  *  *  Any  rate  ad- 
justment that  tends  to  stimulate  the  movement  of  these 
articles  from  the  Atlantic  seaboard  will  to  the  same  extent 
decrease  the  movement  from  Chicago  and  other  intermediate 
points.  The  principal  beneficiaries  of  such  an  adjustment  of 
rates  would  be  the  shippers  on  or  near  the  Atlantic  sea- 
board to  whom  would  be  given  a  monopoly  of  many  articles 
in  the  markets  of  the  Pacific  coast.  It  is  clear  that  the  car- 
riers' interest,  and  the  interests  of  the  major  part  of  the 
public  served,  lie  in  the  direction  of  the  maintenance  of  rates 
from  the  intermediate  points  no  higher  than  from  the  At- 
lantic coast." 

Prior  to  our  decision  in  City  of  Spokane  v.  N.  P.  Ry.  Co., 
supra,  the  rates  to  the  intermountain  territory  were  the 
same  from  Chicago  and  from  the  Atlantic  seaboard,  and  it 
was  under  our  requirements  in  that  case  that  the  blanket 
was  broken  up.  Our  findings  in  that  case  were  approved 
bv  the  Supreme  Court  in  Intermountain  Rate  Cases,  234 
U.  S.  476. 

In  Louisville,  etc.,  Co.  v.  Behlmer,  175  U.  S.  648,  the 
court  was  considering  a  case  in  which  we  had  held  that 
water  competition,  to  justify  lower  rates  to  a  farther  distant 
point,  must  exist  between  the  point  of  shipment  and  the 
farther  distant  point  of  destination.     The  court  said: 

"It  is  then  settled  that  the  construction  given  in  this 
cause  by  the  Interstate  Commerce  Commission  and  the 
Circuit  Court  of  Appeals  to  the  fourth  section  of  the  act  to 
regulate  commerce  was  erroneous,  and  hence  that  both  the 
Interstate  Commerce  Commission  and  the  Circuit  Court  of 
Appeals  mistakenly  considered,  as  a  matter  of  law,  that 
competition,  however  material,  arising  from  carriers  who 
were  subject  to  the  act  to  regulate  commerce  could  not  be 
taken  into  consideration,  and  likewise  that  all  competition, 
however  substantial,  not  originating  at  the  initial  point  of 
the  traffic,  was  equally,  as  a  matter  of  law,  excluded  from 
view." 

The  handling  of  all-rail  traffic  from  Chicago  rather  than 
from  the  seaboard  would  preserve  the  revenues  of  the  west- 
ern carriers  and  be  of  benefit  to  the  public  at  large  served 
by  them,  including  the  intermediate  points  of  destination,  in 
that  any  addition  to  the  revenues  of  these  carriers  may  ulti- 
mately enable  them  to  correspondingly  reduce  rates  to  inter- 
mediate points.  It  is  my  judgment  that  even  if,  because  of 
the  impairment  of  their  revenues,  the  carriers  should  not 
reduce  their  all-rail  rates  from  the  eastern  seaboard,  the 
western    carriers    might    well    be    justified    in    meeting    the 
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competition  of  the  water  routes  from  the  East  by  reducing 
the  rates  from  producing  points  on  their  Hues  in  Chicago 
territory  in  order  that  they  may  not  be  deprived  of  the 
opportunity  of  hauhng  traffic  to  supply  the  requirements 
of  the  Pacific  coast  points. 

I  am  authorized  to  say  that  Commissioners  ESCH  and 
LEWIS  concur  in  this  expression. 

HALL,  Commissioner,  concurring: 

Upon  this  record  I  concur  in  the  conclusions  reached, 
except  the  arbitrary  addition  of  5  cents  to  the  eastbound 
rates  proposed  by  the  Southern  Pacific  from  Pacific  coast 
terminals.     That  addition  finds  no  support  in  the  record. 

As  to  the  general  westbound  application,  it  may  be  that 
rates  and  movements  from  certain  groups  to  the  terminals 
on  certain  commodities,  iron  and  steel,  for  example,  could 
have  been  so  segregated  in  the  presentation  that  fourt?. 
section  relief  could  be  granted  on  some,  even  if  denied  on 
others.  But,  presented  as  they  were,  the  conclusions  reached 
must  embrace  all  groups  and  all  commodities  covered  by  the 
application. 

CAMPBELL,  Commissioner,  concurring  in  part: 

I  concur  in  the  conclusions  of  the  majority  in  denying 
certain  of  the  applications.  It  is  my  view,  however,  that  the 
construction  placed  upon  the  1920  amendment  of  the  fourth 
section  does,  not  recognize  the  full  intent  of  Congress.  To 
my  mind,  "reasonably  compensatory,"  as  used  in  the  amend- 
ment, means  a  rate  equal  in  amount  to  a  "nonconfiscatory 
rate."  I  fail  to  find  any  decisions  of  this  commission  giving 
any  other  interpretation  to  the  words. 

In  Morgan  Grain  Co.  v.  A.  C.  L.  R.  R.  Co.,  19  I.  C.  C. 
460,  at  page  470,  this  commission  approved  the  meaning  of 
compensation  as  defined  by  Mr.  Justice  Brewer  in  the  fol- 
lowing quotation: 

"Compensation  implies  three  things:  Payment  of  cost 
of  service,  interest  on  bonds,  and  then  some  dividend.  Cost 
of  service  implies  skilled  labor,  the  best  appliances,  keeping 
of  the  roadbed  and  the  cars  and  machinery  and  other  appli- 
ances in  perfect  order  and  repair.  The  obligation  of  the 
carrier  to  the  passenger  and  the  shipper  requires  all  these. 
They  are  not  matters  which  the  carriers  can  dispense  with, 
or  matters  whose  cost  can  by  them  be  fixed.  They  may  not 
employ  poor  engineers,  whose  wages  would  be  low,  but  must 
employ  competent  engineers,  and  pay  the  price  needed  to 
obtain  them.  The  same  rule  obtains  as  to  engines,  machin- 
ery, roadbed,  etc.,  and  it  may  be  doubted  whether  even  the 
legislature,  with  all  its  power,  is  competent  to  relieve  rail- 
road companies,  whose  means  of  transportation  are  attended 
with   so   much   danger,   from   the   full   performance   of   this 
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obligation  to  the  public.  The  fixed  charges  are  the  interest 
on  the  bonds.  This  must  be  paid,  for  otherwise  foreclosure 
would  follow,  and  the  interest  of  the  mortgagor  swept  out 
of  existence.  The  property  of  the  stockholders  can  not  be 
destroyed  any  more  than  the  property  of  the  bondholders. 
Each  has  a  fixed  and  vested  interest,  w^hich  can  not  be  taken 
away.     (C.  &  N.  W.  Ry.  Co.  v.  Dey,  35  Fed.  879.)" 

That  Congress  had  this  definition  in  mind  I  think  is 
clearly  shown  by  the  debates  in  Congress.  This  interpreta- 
tion of  the  meaning  of  the  words  "reasonably  compensatory" 
does  not  make  the  fourth  section  absolute,  as  contended  by 
the  carriers.  There  is  a  certain  amount  of  flexibility  in  the 
"twilight  zone"  of  reasonableness ;  that  is,  the  difference 
that  may  exist  between  a  nonconfiscatory  rate  and  a  reason- 
able maximum  rate.  I  am  unable  to  concur  in  the  granting 
of  the  eastbound  application  of  the  Southern  Pacific  and  the 
sulphur  application,  for  I  can  not  escape  the  conclusion  that 
if  the  more  distant  rates  are  reasonably  compensatory,  they 
become  fully  compensatory  and  reasonable  at  many  inter- 
mediate points. 

AITCHISON,  Commissioner,  dissenting  in  part: 

The  record  in  the  w^estbound  application  shows  that  the 
applicants  have  met  all  the  affirmative  tests  stated  in  the 
report  as  criteria;  but  the  application  is  denied  because  they 
have  not  gone  further  and  disproved  a  net  loss  because  of 
collateral  changes  in  traffic  which  supposititiously  may  affect 
injuriously  the  earnings  of  some — not  all — of  the  participat- 
ing carriers.  I  am  not  able  to  conclude  that  having  shown 
the  necessity  for  relief  and  having  satisfied  all  other  tests 
as  to  the  reasonably  compensatory  character  of  the  rates 
proposed  by  them,  they  should  be  sent  hence  and  denied 
access  to  certain  important  traffic  found  to  be  remunerative, 
merely  because  they  have  not,  in  their  presentation,  entered 
the  realm  of  speculation  and  proved  a  negative  by  conjec- 
tural evidence.  Therefore  I  dissent  from  the  denial  of  that 
application. 

The  addition  of  5  cents  to  the  terminal  charge  made  by 
the  majority  in  the  eastbound  application  finds  no  w^arrant  in 
the  record,  and  should  not  be  imposed. 

Commissioner  POTTER  authorizes  me  to  say  that  he 
concurs  in  this  expression. 
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APPENDIX    No.     1 
Conference    Rates. 


Item 


Commodity 


1 
2 

3 

4 
5 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23,24 
25,26 
27 

28 


65 


69 


70 
71.72 


78 
79.80 


Canned    good.s   : 

Linoleum     

Cyanamid      

Drugs,     medicines,     and    chemicals 

Cotton   piece    goods    

Iron    and    steel,    viz: 

Bars,     etc 

Pipe    bands,     etc 

Shingle    bands,     etc , 

Expanded    metal    flooring,     etc 

Link    belting,     etc 

Blooms    and     billets    

Bolts,     nuts,     etc 

Butts,    hinges,    etc 

Horseshoes,      etc 

Rough    castings,     etc 

Plates,     sheets,     etc 

Corrugated    sheets,    etc 

Pig   iron,    etc 

Boiler    flues,     etc -. 

Nails,     spikes,     etc 

Horseshoe    nails,    etc ;.-. 

f      Cast-iron   pipe,    etc.,    up   to    12   inches 

I      Cast-iron   pipe,    etc. ,    over  12   inches 

Pipe    fittings,     etc 

Structural,      etc 

Tubing,      etc 

Paints,      etc 

Rails    and    fastenings    

Locomotive    axles    and    wheels 

Sewing    machines,     etc.     

Soaps .     etc 

Caustic    soda,    etc 

Saleratus 

Twine,     cordage,     etc 

Wire    rope    '. 

Wire    fencing    

Wire    rods    

Crude     cyanide     

Baking   powder,    etc 

(  Lime   phosphate   and   soda   

)  Alumina    sulphate    

Cooling-room    materials,     etc 

Refrigerators,      etc 

Rough-rolled    glass,    etc 

j  Window   glass,    etc..    ship's   risk 

]  Window   glass,    etc. ,    owner's    risk 

Chewing    gum    

Heating    and    cooking    apparatus,     viz.,     boilers, 

radiators,     coils,     etc 

Stove-pipe     iron     

Leather,     etc 

Lard     and     lard     substitutes 

Rosin 

Starch,     etc. 

(  Tires,     pneumatic,     etc 

i  Tire.s.     solid 

Turpentine,     etc 


From 

Atlantic 

ports 


1.00 

2.00 
1.25 

»* 


From 

Gulf 

ports 


*Itadiators.    70    cents. 


*None. 
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APPENDIX     NO.      2. 
Ratios    of    participation    in    costs    for    added    traffic. 

Basis  I  Basis  II 

(added  traffic  (added  traffic 


Account,     freight    proportion 


requiring  no  requiring  pro  rata 

added  train-miles)  added  train-miles) 


Maintenance  of   way   and  structures 33.333  per  cent. 

Maintenance    of    equipment    80.00     per  cent. 


33.333  per  cent. 
80.00    per  cent. 


Transportation  Accounts 


Basis  I 


Affected 

by  volame 

of 

traffic 


Ratio  of 
total  trans- 
portation 
expense 


Basis  II 


Affected 

by  volame 

of 

traffic 


Ratio  of 

tocal  trans- 

por'ation 

expense 


373. 
374. 

376. 
378. 
380. 
381. 
382. 
383. 
384. 
385. 
386. 
387. 
388. 
389. 
392. 
393. 
394. 
395. 
396. 
397. 
398. 
399. 
400. 
401. 
402. 
410. 
411. 
414. 
415. 
416. 
417. 
418. 
420. 


and    demurrage 


expenses... 
brakemen. 


Station    employes    

Weighing,    inspection, 

bureaus     

Station     supplies     and 
Yard    conductors    and 

enginemen     

motormen     

for     yard     locomotives 

switching    i)ower    produced... 

switching    power    purchased, 
for    yard     locomotives 


Yard 

Yard 

Fuel 

Yard 

Yard 

Water 

IjUbricants     for    yard     locomotives. 

Other    supplies    for    yard    locomotives... 

Enginehouse     exi>enses — Yard      

Yard    supiilies    and    expenses 

Train     enginemen     _ 

Train     motormen     

Fuel    for    train    locomotives 

Train    power    produced    

Train    power    purchased    

Water    for    train    locomotives 

Lubricants    for    train    locomotives 

Other    supplies    for    train    locomotives... 

Enginehouse    expenses — Train    

Trainmen     

Train    supplies    and    expenses 

Stationery    and    printing    

Other    expenses    

Insurance     

Clearing     wrecks     

Damage    to    property    

Damage  to  live  stock   on   right  of  way. 

IjOss    and     damage — Freight     

Injuries    to    iiersons    


Total     transportation 


10 

100 
10 


50 
50 
50 
50 
50 
50 


50 

50 

100 


100 


1.444% 

.242% 
.  074% 


9.065% 
.030% 
.036% 
.4167„ 
.127% 
.  162% 


.  294% 
.209% 
.726% 


5. 736%  I 


10 

100 

10 

50 

50 

50 

50 

50 

50 

50 

50 

50 

50 

50 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

50 

50 

100 

100 

100 

100 

100 

100 


1.444% 

.242% 
.074% 

3.483% 

2.041% 
.010% 

2.250% 
.  003% 
.003% 
.  100% 
.035% 
.  043% 
.  942% 
.  139% 

8.668% 
.  056% 
18.129% 
.  059% 
.  071% 
.831% 
.254% 
.  323% 

3.556% 
10.073% 

2.382% 
.29470 
.  210% 
.  726% 
.  882% 
.  369% 
.158% 

5.736% 

1.297% 


18.561%! 1     64.883% 
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APPENDIX     NO.      3 
Statement   showing   costs    per   revenue    loaded    car-mile    and    per   100    pounds 


Costs  assuming-  25 
per  cent  empty 
haul 

Costs  assuming  no 
empty  haul 

Per  car 

Per  100 
pounds 

Per  car 

Per  100 
pounds 

For    Carload    of    40,000    Pounds 
Basis  I:                                                                 1 

3.300    miles    

3.000    miles    

$264.32 
240.29 
216.26 
176.22 

429.17 
390.16 
351.14 
286.12 

291.65 
265.14 
238.63 
194.44 

473.55 
430.50 
387.45 
315.70 

318.98 
289.99 
260.99 
212.66 

517.93 
470.84 
423.76 
345.28 

373.65 
339.68 
305.71 
249.10 

606.67 
551.52 
496.37 

1          404.45 

1 

Cents 
66.08 
60.07 
54.07 
44.05 

107.29 
97.54 
87.79 
71.53 

58.33 
53.03 
47.73 
38.89 

94.71 
86.1 
77.49 
63.14 

53.16 
48.33 
43.5 
35.44 

86.32 
78.47 
70.63 
57.55 

46.71 
42.46 
38.21 
31.13 

75.83 
68.94 
62.05 
50.56 

$235.96 
214.51 
193.05 
157.30 

383.11 
348.28 
313.46 
255.41 

263.29 
239.35 
215.42 
175.52 

427.49 
388.63 
349.76 
284.99 

290.62 
264.20 
237.78 
193.74 

471.86 
428.97 
386.07 
314.58 

345.28 
313.89 

282.50 
230.18 

560.61 
509.65 
458.68 
373.74 

Cents 
58.99 
53.63 

2 .  700     miles    

2.200    miles    

48.26 
39.32 

Basis  II: 

3.300    miles                                              .  .. 

95.78 

3.000    miles                    

87.07 

2.700    miles      

78.36 

2.200     miles      

63.85 

For    Carload    of    50,000    Pounds     . 
Basis  I: 

3.300     miles 

3.000    miles    

52.66 
47.87 

2,700    miles    

43.08 

2.2O0    miles    

35.1 

Basis  II: 

3.300    miles    .                   .... 

85.5 

3.000     miles    

77.73 

2.70O    miles    

69.95 

2,200    miles 

57 

For    Carload    of    60,000    Pounds 
Basis  I: 

3.300    miles    .                   

48.44 

3.000    miles    

44.0 

2,700     miles    

39.63 

2.200    miles    

32.29 

Basis  II: 

3.300    miles        

78.64 

3.000    miles    

71.49 

2,700    miles    

64.35 

2  200    miles                         .      .».  . 

52.43 

For    Carload    of    80,000    Pounds 
Basis  I: 

3  300    miles                         

43.16 

3  000    miles                       

39.24 

2  700    miles                

35.31 

2  200    miles    

28.77 

Basis  II: 

3  300     miles            

70.08 

^  000     miles                           

63.71 

2   700     miles                               

57.34 

2.200    miles    

46.72 

ORDER. 

At  a  general  session  of  the  Interstate  Commerce  Com- 
mission, held  at  its  office  in  Washington,  D.  C,  on  the  30th 
day  of  October,  A.  D.  1922. 
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Fourth    Section    Order    No.    8429. 


Fourth   section   application- 


No.  11940., 

No.  1194S. 

No.  11957. 

No.  11985. 

No.  12063. 

No.  12-094. 

No.  12118.. 


Filed    by- 


R.    H.  Countiss,    agent. 

R.    H.  Countiss,    agent. 

R.    H.  Countiss,    agent. 

R.    H.  Countiss,    agent. 

R.    H.  Countiss,    agent. 

W.    J.  Kelly,    agent. 

F.     S.  Davis,     agent. 

R.    H.  Countiss,    agent. 

R.    H.  Countiss.    agent. 

W.    J.  Kelly,    agent. 

F.     S.  Davis,     agent. 


By  the  above  numbered  applications  carriers  named  as 
parties  thereto  ask  for  authority  to  establish  rates  as  fol- 
lows, without  observing  the  long-and-short-haul  provision  of 
the  fourth  section  of  the  interstate  commerce  act: 

Application  No.  11940,  sulphur,  in  carloads,  from  points 
in  Louisiana  and  Texas  to  Pacific  coast  terminals,  lower  than 
the  rates  contemporaneously  maintained  on  like  traffic  to 
intermediate  points. 

Application  No.  11948,  green  coffee  (originating  in 
South  America),  minimum  weight  80,000  pounds,  from  New 
Orleans,  La.,  and  Galveston,  Tex.,  to  Pacific  coast  terminals, 
lower  than  the  rates  contemporaneously  maintained  on  like 
traffic  to  intermediate  points. 

Application  No.  11957,  sisal  and  ixtle,  in  carloads  (origi- 
nating in  Central  America  or  Mexico),  from  Louisiana  and 
Texas  Gulf  ports  to  Pacific  coast  terminals,  lower  than  the 
rates  contemporaneously  maintained  on  like  traffic  to  inter- 
mediate points. 

Application  No.  11985,  commodities  as  hereinafter  de- 
scribed, from  Pacific  coast  California  terminals  to  New  York, 
N.  Y,,  lower  than  the  rates  contemporaneously  maintained 
on  like  traffic  from  and  to  intermediate  points. 

Application  No.  12063,  commodities  as  described  in  Ex- 
hibit A  attached  to  and  made  a  part  of  said  application, 
from  eastern  defined  territories  to  Pacific  coast  terminals, 
lower  than  the  rates  contemporaneously  maintained  on  like 
traffic  to  intermediate  points. 

Application  No.  12094,  green  coffee  (originating  in 
South  America),  minimum  weight  80,000  pounds,  from  New 
York,  N,  Y.,  via  Southern  Pacific — Atlantic  Steamship  Lines 
(Morgan  Line)  via  New  Orleans,  La.,  or  Galveston,  Tex., 
and  via  Mallory  Steamship  Company  via  Galveston  to  Pa- 
cific coast  California  terminals,  lower  than  the  rates  con- 
temporaneously maintained  on  like  traffic  to  intermediate 
points. 
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Application  No.  12118,  green  coffee  (originating  in 
South  America),  minimum  weight  80,000  pounds,  from  New 
York,  N.  Y.,  to  Pacific  coast  terminals,  lower  than  the  rates 
contemporaneously  maintained  on  like  traffic  to  interme- 
diate points. 

Hearings  having  been  held  upon  said  applications  and 
full  investigation  of  the  matters  and  things  involved  there- 
in having  been  had,  and  the  commission  having,  on  the  date 
hereof,  made  and  filed  a  report  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report  is  hereby 
referred  to  and  made  a  part  thereof: 

IT  IS  ORDERED,  That  the  petitioners  in  application  No. 
11940  be,  and  they  are  hereby,  authorized  to  establish  for 
the  transportation  of  sulphur  (not  refined  or  manufactured), 
in  carloads,  minimum  weight  80,000  pounds,  rates  of  not  less 
than  55  cents  per  100  pounds  to  California  terminals,  and 
not  less  than  65  cents  per  100  pounds  to  north  Pacific  coast 
terminals,  from  points  in  Louisiana  and  Texas,  as  described 
in  the  said  application,  and  to  maintain  higher  rates  on  like 
traffic  to  intermediate  points  of  destination :  provided,  that 
the  rates  in  effect  to  intermediate  points  affected  shall  not 
be  increased  except  as  may  hereafter  be  authorized  by  the 
commission,  and  shall  in  no  case  exceed  the  lowest  com- 
bination. 

IT  IS  FURTHER  ORDERED,  That  the  petitioners  in 
application  No.  11985  be,  and  they  are  hereby,  authorized  to 
establish  and  maintain  rates  not  less  than  the  following: 
From  California  terminals,  viz.  Oakland,  Richmond.  San 
Diego.  Sfln  Francisco,  San  Pedro,  and  Wilmington.  Cahf..  to 
New  York,  N.  Y.,  via  Southern  Pacific  Company,  Galveston, 
Harrisburg  &  San  Antonio  Railway,  via  Galveston,  Tex.. 
thence  Southern  Pacific  Company-Atlantic  Steamship  Lines 
(Morgan  Line)  : 

Commodity    in    carloads,    minimum    carload   weight       Min'mum  Rate  per 

as    shown:  weisrht  100  pounds 

Asphalt    (asphaltum).     natural    or    by-product SO, 000    pounds.  70   cents. 

Beans  (not  cocoa,  vanilla,  or  tonka  beans), 
dried    N.     O.     S. ,     including    lentils    and    peas, 

dried,    N.    O.    S. ,    in   bags so,  000    pounds.  70   cents. 

Canned  goods,  as  described  in  item  295- A  of 
tariff  of  R.  H.  Countiss,  agent,  I.  C.  C. 
No.  1087,  and  subject  to  package  require- 
ments   therein    provided SO. 000    pounds.  70   cents. 

Milk,  condensed,  etc..  as  described  in  item  300 
of  tariff  of  R.  H.  Countiss,  agent,  I.  C.  C. 
No.  1087,  and  subject  to  package  require- 
ments   therein    provided SO.  000    pounds.  70   cents. 

Fruits,  dned  or  evaporated,  not  candied,  cry- 
stalized.  glaced,  or  stuffed,  viz,  berries; 
fruit:     pulp,      fig:      vegetables:      figs:      prunes: 

raisins —  4 

In    glass,     earthenware,     metal     cans,     fibre 
cans,     or    cartons,     boxed     or    in    bulk     in 

boxes     fiO.OOO   pounds.  80    cents. 

In     sacks     60,000   pounds,         100    cents. 

In   boxes   and    sacKs    in   mixed    carloads 60,000   pounds.         100    cents. 
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Rice    

SicI:  bl^^rs'  :;;:;;:::;::::;;;;:::::;;:::::::::::::::::::::z:::::z^  po""*^^.      70  cents. 

In   bags,    straight  carloads 


I 


and  to  maintain  higher  rates  from  and  to  intermediate 
points,  provided  that  the  present  rates  at  intermediate  points 
shall  not  be  increased  except  as  may  hereafter  be  author- 
ized by  the  commission  and  shall  in  no  case  exceed  the  low- 
est combination. 

IT  IS  FURTHER  ORDERED,  That  all  other  and  fur- 
ther relief  prayed  by  the  said  applications  Nos.  11940  and 
11985  be,  and  the  same  is  hereby,  denied. 

AND  IT  IS  FURTHER  ORDERED.  That  the  said  ap- 
plications Nos.  11948,  11957,  12063,  12094,  and  12118  be, 
and  the  same  are  hereby,  denied. 

(Seal)  GEORGE  B.  McGINTY, 

Secretary. 


TRANSCONTINENTAL  WOOL  CASES  OF  1922. 

Fourth  Section  Applications  Nos.  345,  349,  11996,  12012, 

12017,  and  12018. 


Submitted  June  3,   1922.     Decided  October  30,   1922. 


Authority  denied  transcontinental  lines  to  establish  or  con- 
tinue lower  rates  on  wool  from  Pacific  coast  terminals 
than  from  intermediate  points  to  eastern  defined  ter- 
ritories. 

E.  W.  Camp,  M.  W.  Reed,  Lester  J.  Hinsdale,  James 
S.  Moore,  Jr.,  H.  A.  Scandrett,  J.  T.  Hammond,  J.  G.  Mc- 
Murry,  A.  S.  Halsted,  B.  W.  Scandrett,  F.  G.  Dorety,  Fred 
H.  Wood,  James  R.  Bell.  C.  W.  Durbrow,  Frank  B.  Austin, 
and  Elmer  Westlake  for  applicants. 

Karl  K.  Gartner  for  Intermediate  Rate  Association ;  0 
0.  Calderhead  and  Hance  H.  Cleland  for  Washington  Wool 
Growers'  Association  and  Department  of  Public  Works  of 
Washington;  H.  A.  Davis  for  Boston  Wool  Trade  Associa- 
tion :  and  Frank  Lyon  for  Luckenbach  Steamboat  Company 
and  United  American  Lines,  Incorporated ;  E.  G.  Toomey, 
H.  B.  Schaefer  for  Board  of  Railroad  Commissioners  of 
Montana. 
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Report  of  the  Commission. 

BY  THE  COMMISSION:  To  meet  the  competition  of 
the  intercoastal  steamship  lines  the  transcontinental  rail 
lines  here  seek  authority  to  maintain  lower  rates  on  wool 
from  the  Pacific  coast  terminals  than  from  intermediate 
points  to  eastern  defined  territories.  They  propose  the 
establishment  of  the  following  rates  in  cents  per  100 
pounds : 

Wool  in  the  grease,  in  bales,  compressed  to  a  density  of 
not  less  than  15  pounds  per  cubic  foot,  minimum  weight 
24,000  pounds,  $1.35,  from  California  terminals  only. 

Wool  in  the  grease,  in  bales,  compressed  to  a  density  of 
not  less  than  19  pounds  per  cubic  foot,  minimum  weight  32,- 
000  pounds,  $1.35,  from  north  Pacific  Coast  terminals  only. 

Wool  in  the  grease,  in  sacks,  35  cents  higher  than  in 
bales,  this  being  the  differential  observed  by  the  water 
lines.     The  proposed  minimum  weight  is  not  stated. 

Wool,  scoured,  in  bales,  compressed  to  a  density  of  not 
less  than  10  pounds  per  cubic  foot,  minimum  weight  20,000 
pounds,  $1.75  from  California  terminals,  and  the  same  rate 
from  north  coast  terminals,  except  that  it  shall  be  subject 
to  a  minimum  weight  of  24,000  pounds. 

Wool,  pulled,  in  bales,  compressed  to  a  density  of  not 
less  than  12  pounds  per  cubic  foot,  minimum  weight  24,000 
pounds,  $1.50  from  both  California  and  north  Pacific  coast 
terminals. 

The  above  minimum  weights  are  for  cars  of  standard 
size,  and  are  subject  to  the  graded  minimums  for  larger  cars, 
as  provided  by  rule  34  of  western  classification. 

At  the  time  of  the  hearing  the  port-to-port  rates  of  the 
water  lines,  exclusive  of  incidental  charges,  aggregating  on 
the  average  13.5  cents  per  100  pounds,  were: 

In  the  grease,  in  bales,  compressed  to  density  of  not 
less  than  15  pounds  per  cubic  foot,  90  cents,  any  quantity. 

In  the  grease,  in  bags,  $1.25,  any  quanity. 

Scoured,  in  bales,   compressed  to  a  density  of  not  less 
than  10  pounds  per  cubic  foot,  $1.25,  any  quanity. 
Scoured,  in  bags,  $2.50,  any  quanity. 

Pulled,  in  bales,  compressed  to  a  density  of  not  less  than 
12  pounds  per  cubic  foot,  $1.05,  any  quanity. 

Stated  in  tabular  form,  and  including  the  incidental 
charges,  but  disregarding  details  and  differences  in  mini- 
mum weights  via  rail,  the  water  rates  and  the  proposed 
rail  rates  are: 
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Water  rate 


Proposed 
rail  rate 


In    the    grease,    in    bales 
In    the    grease,    in    sacks 

Scoured,      in     bales     

Scoured,     in    sacks    

Pulled,     in    bales    


|1,35 
1.70 
1,75 

None 
1.50 


The  present  rates  on  wool  from  Pacific  coast  terminals 
to  defined  territories  are  already  lower  than  from  inter- 
mountain  territory,  a  departure  from  the  long-and-short- 
haul  rule  which  was  authorized  in  1913,  by  fourth  section 
order  No.  2814,  In  Re  Transportation  of  Wool,  Hides,  and 
Pelts,  23  I.  C.  C,  151;  25  I.  C.  C,  185;  and  25  I.  C.  C,  675. 
It  is  in  new  applications  that  the  reduced  rates  are  proposed. 
The  old  applications  were  reopened  and  set  down  for  hear- 
ing with  the  new,  so  that  there  is  now  before  us  the  whole 
matter  of  whether  there  should  be  any  departure  from  the 
long-and-short-haul  rule  and,  if  so,  to  what  extent.  Some 
of  the  present  and  proposed  rates  to  Boston,  Mass.,  the 
principal  market,  together  with  rates  from  intermediate 
points,  not  proposed  to  be  changed,  are  as  follows: 


From 

Pacific 

coast 

From 
Spokane 

Pi  cm 

Boise 

From 
Butte 

From 
Salt 
Lake 
City 

In    the   grease,    in    bales:.... 
Present               

*•  $1.50 
1.35 

t     1.95 
1.70 

1     2.25 
1.75 

$2.00 

$2.25 

$2.40 

$2.36 

In   the   grease,    in   sacks:.... 
Present              

2.35 

2.60 

2.64 

2.72 

ProDosed 

Scoured,     in    bales: 

4.52 

4.925 

4.695 

Present                       

4.595 

*  Applies    any    quantity    from    California    terminals.      The    rate    at    the    time 
of   hearing   was    $1,665. 

t  Applies  only   from   California   terminals. 

J  From    California   terminals    $1.95,    any    quantity. 

There  are  no  rail  rates  at  present  that  are  specificially 
applicable  to  pulled  wool,  except  an  any-quantity  rate  of 
$1.65  from  California  terminals.  The  rate  proposed  from 
all  the  Pacific  coast  terminals  is  $1.50. 

The  rail  rates  from  interior  western  points  to  interior 
eastern  points,  for  instance  from  Boise,  Idaho,  to  Detroit, 
Mich.,  are  slightly  less  than  to  Boston.  To  points  east  of 
Chicago,  111.,  they  are  based  on  the  Chicago  or  Mississippi 
River  combination,  except  where  the  combination  of  rates  to 
and  from  the  Pacific  coast  terminals  results  in  lower  through 
rates.  The  rates  from  intermountain  territory  are  made 
very  largely  on  the  latter  basis. 
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The  rates  on  wool  from  the  whole  western  producing 
territory  were  considered  some  10  years  ago  in  In  Re  Trans- 
portation of  Wool,  Hides,  and  Pelts,  supra.  The  present 
rates  are  said  to  conform  to  the  decisions  in  that  case,  ex- 
cept for  the  general  percentage  increases  of  1918  and  1920, 
and  the  reductions  of  1922. 

Practically  no  wool  is  produced  at  the  terminals,  but 
there  is  a  heavy  production  in  intermountain  territory  and 
in  fact  generally  west  of  the  100  degree  meridian.  Adequate 
facilities  for  scouring,  grading,  and  compressing  do  not  at 
present  exist  in  the  interior  and  for  that  reason  largely,  the 
wool  is  moved  to  the  Pacific  coast  terminals  in  considerable 
volume,  in  the  grease,  in  sacks.  At  the  Pacific  coast  term- 
inals, particularly  at  Portland,  Oreg.,  it  is  scoured,  graded, 
and  compressed  in  bales,  also  stored  in  large  quanties,  and 
subsequently  shipped  East,  principally  by  water.  During 
the  first  half  of  1921  the  movement  by  water  from  the 
Pacific  coast  and  intermediate  territory  was  about  three 
times  as  great  as  by  rail.  For  a  time  in  1921  the  wool  was 
offered  to  the  steamship  lines  at  Portland  in  such  large 
volume  that  it  became  necessary  for  them  to  discourage 
the  traffic. 

To  show  that  the  proposed  rates  from  the  terminals  are 
reasonably  compensatory  the  carriers  rely  mainly  on  two 
exhibits.  One  is  a  comparison  of  those  rates  and  the  earn- 
ings thereunder  on  wool,  in  corloads,  from  north  Pacific 
coast  terminals  to  Boston,  about  3,300  miles,  with  rates  and 
earnings  from  and  to  the  same  points  on  other  commodities. 
It  is  shown  below: 


Commodities 


Minimum 
weiglits 


Rates 


Earn- 
ings 
per  car 


Car-mile 
earnings 


Under     proposed     rates 

Wool  and  mohair   in  grease,    in  bales.. 

Wool,    pulled,    in    bales 

Wool,    scoured,    in    bales 


Under  applicable  rates 


dried     (in    sacks). 


Beverages     

Breakfast    foods    

Canned    goods    

Do     :- 

Cider   and    cider   sirup.. 

Do    

Coconut    shells    

Fish,     dried     

Fruit,     dried    (boxed) 

Do    

Fruit 
Do 
Hemp    and    sisal    ... 
Paper      (newsprint) 

Pipe     (wooden)     

Rice     

Sirup     

Wood      built  up,  combined,  or  veneered 


Pounds 
32,000 
24,000 
24,000 


.30,000 

30,000 

60,000 

70,000 

40,000 

60,000 

40,000 

36,000 

60.000 

40,000 

60,000 

40,000 

36,000 

40,000 

30,000 

60,000 

36,000 

40,000 


Cents 
135 
150 
175 


142 
128 
105 

95 
142 
120. 
126. 
142 
125 
183. 
145 
216. 
125. 
142 
150 

100 

125. 5i 

120  I 


$432.00 
360.00 
420.00 


426.00 

384.00 

630.00 

665.00 

568.00 

723.00 

506.00 

511.20 

750.00 

734.00 

870.00 

866.00 

451.80 

568.00 

450.001 

600.00 

451. SO 

480.00 


Cents 
13.1 
10.9 
12.7 


12.9 

11.6 

19.1 

20.1 

17.2 

21.9 

15.3 

15.5 

22.7 

22.2 

26.3 

26.2 

13.7 

17.2 

13.6" 

18. 2| 

13.7 

14.5 


Ton -mile 
earnings 


Mills 
8.2 
9.1 
10.6 


8.6 
7.7 
6.4 
5.7 
8.6 
7.3 
7.7 


11 

8 

13 

7 


6 

6 
1 

8 
2 

6 
8.6 
9.1 
6 

7.6 
7.3 


I 


I 
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It  will  be  noted  that  the  minima  on  the  mescellaneous 
commodities  range  from  30,000  to  70,000  pounds,  whereas 
the  wool  minima  are  24,000  or  32,000  pounds.  The  average 
earnings  per  car  on  the  miscellaneous  commodities,  com- 
puted on  the  carload  minima,  are  $590  as  against  compar- 
able car  earnings  on  wool  ranging  from  $360  to  $432.  Some 
of  the  present  wool  rates  apply  on  any  quantity. 

The  other  exhibit  shows  the  general  average  ton-mile 
earnings  of  15  roads  participating  in  this  traffic  to  be  as 
follows:  In  1915,  8.43  mills;  in  1919,  9.55  mills;  in  1920, 
11.24  mills.  It  is  urged  that  as  the  terminal  rate  on  wool 
in  the  grease,  in  bales,  from  the  Pacific  coast  to  Boston 
was  $1  in  1915,  the  proposed  rate  of  $1.35  bears  about  the 
same  ratio  to  the  $1  rate  as  the  earnings  per  ton-mile  in 
1920  bore  to  the  earnings  per  ton-mile  in  1915.  If  the  $1 
rate  was  proper  in  1915,  it  is  evident  that  increased  costs 
would  argue  for  more  than  $1.35  in  1922,  especially  when 
the  operating  ratio  in  1915  on  these  15  roads  was  67,  and 
in  the  first  six  months  of  1921  was  87. 

The  applications  are  opposed  by  intermountain  interests 
and  for  the  Boston  Wool  Trade  Association  on  the  ground 
that  the  rates  from  intermountain  territory  to  the  East  are 
unreasonable  and  apparently  with  the  hope  that  if  the  appli- 
cations are  denied  reduced  rates  will  be  established  both 
from  the  Pacific  coast  and  intermountain  territory.  It  was 
generally  stated  by  w'ool  interests  that  a  rate  of  $2  on  wool 
in  the  grease,  in  sacks,  from  the  producing  territory  to  Bos- 
ton would  move  practically  all  of  it  east  by  rail.  Since  the 
cases  were  submitted  there  has  been  a  voluntary  downward 
revision  of  the  rates  from  intermediate  points,  which  was  in 
addition  to  that  required  in  the  general  rate  reduction  of 
1922. 

The  following  table  shows  the  earnings  on  the  present 
and  proposed  rates  from  Pacific  coast  terminals.  The  foot- 
notes are  important. 
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To    Boston.     Mass. 


Weights 
Minimum 


Rates 


Earn- 
ings 
per  car 


Car-mile 
earnings 


Ton-mile 
earnings 


Wool    in    the 
Present 
Proposed 
Proposed 

Wool  in  the 
Present  ... 
Proposed 


grease    in   bales: 


grease   in   sacks: 


Scoured    wool    in    bales: 

Present    

Present    

Proposed      

Proposed      

Pulled    wool    in    bales: 

Present    

Proposed     


I 

Pounds    I 

♦32.000I 

32,000| 

t24.000l. 

24,0001 
Not 
stated 

24.00'0 


Cents 
1.50 
135 


24,000 
t20.000 


t200 
170 


22.5 

§195 

175 


24,0001 

I 


§165 
150 


$4S0 
432 
324 

480 


540 


420 
350 


360 


Cents 
14.5 
13.1 
9.1 

14.5 


16.4 


12.7 
10.6 


10.9 


Mills 


9 

8.2 
7.6 


13.7 


10.6 
10.6 


9.1 


*  From  California  terminals  the  rate  applies   on   any  quantity. 

t  From   California   terminals  only. 

t  From  California  terminals  the  rate  is  5  cents  less. 

§  From    California   terminals  only,    and   applies   on   any   quantity. 

In  considering  the  above  table  allowance  should  be  made 
for  the  fact  that  the  earnings  per  car  and  per  car-mile  are 
based  on  the  minimum  weights.  Wool  often  loads  in  excess 
of  the  minima,  but  not  heavily.  The  only  rate  in  the  table 
that  yields  in  excess  of  $500  per  car  on  the  basis  of  the 
minimum  weight  is  that  on  scoured  wool  from  the  north 
Pacific  coast  terminals.  Several  of  them  yield  much  less 
than  $500,  particularly  the  any-quantity  rates.  The  earn- 
ings from  the  California  terminals  are  less  from  the  north 
Pacific  coast  terminals. 

The  rail  lines  move  empties  westbound  in  large  num- 
bers to  the  Pacific  Northwest  to  handle  the  eastbound  lum- 
ber, canned  salmon,  etc.  To  California  the  traffic  eastbound 
and  westbound  is  more  evenly  balanced.  It  is  apparent, 
therefore,  that  any  additional  traffic  that  would  be  devel- 
oped by  the  proposed  rates  would  require  the  haulage  of 
more  empties  from  the  East  and  it  is  extremely  doubtful 
whether,  in  view  of  this  additional  empty  haul  and  the 
comparatively  light  loading,  there  could  be  much,  if  any, 
profit,  over  and  above  the  out-of-pocket  costs  in  the  proposed 
rates.  The  westbound  empty  car  movement  is  given  by  the 
rail  lines  as  a  reason  why  their  westbound  applications 
should  be  granted ;  it  may  constitute  a  reason  for  not  grant- 
ing the  eastbound  applications.  The  disparities  between  ex- 
isting rates  from  the  terminals  and  the  much  higher  rates 
from  intermediate  points,  nearer  by  rail  by  800  or  1,000 
miles  than  the  terminals,  condemn  the  adjustment.  In  this 
connection  the  $1.35  rate  proposed  on  wool  in  the  grease, 
in  sacks,  may  be  compared  with  that  of  $1,335  for  a  haul 
about    half   as    great    under   much    more    favorable    circum- 
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stances  from  Omaha,  Nebr.,  to  Boston,  and  with  a  rate  of 
$3,175  to  the  same  destination  from  Milford,  Utah,  on  the 
Union  Pacific  intermediate  to  the  Pacific  coast. 

Wool  is  the  only  article  now  moving  in  transcontinental 
traffic  on  which  the  rates  do  not  conform  to  the  long-and- 
short-hau]  rule  under  an  order  granting  relief  from  the 
fourth  section.  Even  during  the  war,  when  the  intercoastal 
water  competition  had  practically  ceased,  the  lower  rates 
from  the  terminals  than  from  intermediate  points  were  con- 
tinued. 

We  find  that  the  carriers  have  failed  to  justify  the 
present  or  proposed  departures  from  the  long-and-short-haul- 
rule  and  the  fourth  section  applications  will  be  denied. 

An  order  will  be  entered  accordingly, 

COMMISSIONER   POTTER   dissents. 

COMMISSIONER  AITCHISON,  having  been  of  counsel 
in  earlier  proceedings,  relating  to  certain  of  the  applications 
now  before  the  commission,  did  not  participate  in  the  dis- 
position of  this  matter. 

ORDER. 

At  a  General  Session  of  the  INTERSTATE  COMMERCE 
COMMISSION,  held  at  its  office  in  Washington,  D.  C, 
on  the  30th  day  of  October,  A.  D.  1922. 

Fourth   Section   Order  No.   8430. 

Wool  and  Mohair  from  Pacific  Coast  Points. 


Applications — 

Filed   by— 

\n 

345.          .      .  . 

1 

No 

349...                  

)■  R    H.  Countiss,  agent. 

No. 
Mo 

11996 

12012 

Union  Pacific  Railroad  Companv. 

No. 
No. 

12017 

12018 

(rreat  Northern  Railway  Company. 
Northern  Pacific  Railway  Company. 

By  the  above-numbered  applications  carriers  named  as 
parties  thereto  ask,  among  other  things,  for  authority  to 
continue  or  to  establish  for  the  transportation  of  wool  and 
mohair,  from  Pacific  coast  terminals  to  points  in  Atlantic 
seaboard  territory  and  points  intermediate  thereto,  rates 
which  are  lowed  than  rates  contemporaneously  maintained 
on  like  traffic  from  intermediate  points  of  origin.  Hear- 
ings having  been  held  upon  the  said  apphcations,  and  full 
investigation  of  the  matters  and  things  involved  therein 
having  been  had,  and  the  commission  having,  on  the  date 
hereof,  made  and  filed  a  report  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report  is  hereby 
referred  to  and  made  a  part  hereof: 
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IT  IS  ORDERED,  That  fourth  section  order  No.  2814, 
entered  May  6,  1913,  in  applications  Nos.  345  and  349,  be,  and 
the  same  is  hereby,  vacated,  effective  February  10,  1923. 

IT  IS  FURTHER  ORDERED,  That  such  portions  of 
apphcations  Nos.  345,  349,  11996,  12012,  12017,  and  12018, 
which  seek  authority  to  continue  or  to  establish  rates  for 
the  transportation  of  wool  and  mohair,  from  Pacific  coast 
terminals  to  points  in  Atlantic  seaboard  territory  and  points 
intermediate  thereto,  which  are  lower  than  the  rates  con- 
temporaneously maintained  on  like  traffic  from  intermediate 
points  of  origin,  be,  arid  the  same  are  hereby,  denied,  ef- 
fective February  10,  1923. 

AND  IT  IS  FURTHER  ORDERED,  That  tariffs  con- 
taining rates  revised  in  accordance  with  the  terms  of  this 
order  shall  be  made  effective  on  statutory  notice. 

By  the  commission. 

(Seal)  GEORGE   B.  McGINTY, 

Secretary. 


PART  II 
PUBLIC  SERVICE  COMMISSION 


PUBLIC  SERVICE 
COMMISSION    OF    MONTANA 

FORMAL  ORDERS 

November  30,   1921  to  November  30,   1922 


HOLLINGSWORTH,  et  al. 

V. 

CITY   OF    KALISPELL. 

(Docket  No.  794.  Report  and  Order  No.  1327.) 

(Hearing,  October  5,  1921.     Decided  December  6,  1921.) 

(P.  U.  R.   1922-A,  582.) 

Discrimination — SeiTice  by  Municipal  Plant — Water  Mains. 

A  rule  of  a  municipal  water  plant  requiring  residents  in 
new  districts  to  pay  the  cost  of  main  extensions  is  not  dis- 
criminatory, although  these  residents  pay  a  tax  for  the  pur- 
pose of  retiring  bonds  originally  issued,  while  the  plant  was 
privately  owned,  to  pay  for  main  extensions  and  hydrants 
for  fire  protection,  it  appearing  that  the  residents  of  the  new 
district  are  adequately  supplied  with  fire  protection  and  that 
through  taxes  tliey  are  paying  no  higher  rates  for  such  pro- 
tection   than    property    owners    paid    under    private    ownership. 

NOTE:    In  Re  Chinook  Water  Rates,  15  M.  U.  R. infra. 

In  Re  Chinook  Water  Rates,  the  Commission  says  of  this 
case:  "It  is  said  of  the  Hollingsworth  case  that  we  there  took 
the  position  that  funds  for  water  main  extensions  should 
be  furnished  by  consumers  and  not  by  the  city  as  owner 
of  the  system,  notwithstanding  a  4%  mill  levy  to  pay  for 
water  bonds.  In  that  case  application  for  an  order  directing 
the  city  to  extend  water  mains  at  its  sole  expense  was  denied 
on  the  ground  that  the  city  had  adopted  the  policy  requiring 
'main  extensions  to  be  effected  by  the  improvement  district 
plan,  whereby  the  entire  cost,  including  fire  hydrant  installa- 
tion is  borne  by  abutting  property  owners.'  The  report  fails 
to  make  clear  what  the  record  in  that  case  emphasizes,  name- 
ly, that  the  city  proposes  to  purchase  from  the  several  im- 
provement districts,  as  soon  as  its  financial  condition  will 
warrant  the  expenditure,  their  respective  systems.  Thus  the 
city  will  eventually  perform  the  duty  it  should  of  furnishing 
the  capital  for,  and  making  extensions  of  mains.  All  that  the 
case  stands  for  is  a  declaration  by  the  Commission  that  it 
will  not  interfere  with  a  local  policy,  which,  all  things  con- 
sidered seems  to  be  productive  of  the  best  results,  that  post- 
ponement of  the  city's  duty  to  make  extensions  in  proper  cases 
will  be  approved  by  the  Commission  if  the  facts  warrant.  It 
was  pointed  out  that  the  4%  mill  tax  levy  which  applicants 
asserted  justified  their  demand  was,  in  reality,  a  proper  charge 
to  them  as  taxpayers  for  fire  protection  with  which  they  are 
'adequately  supplied.'  " 

Petition  for  extension  of  water  main  of  municipal  plant 
at  cost  of  city:  Denied. 

Appearances:  R.  F.  Hollingsworth,  pro  se;  E.  M.  Child, 
City  Attorney,  for  City  of  Kalispell;  E.  G.  Toomey,  Counsel, 
J.  H.  Bonner,  Chief  Engineer,  for  the  Commission. 
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Before:  Commissioner  Ross  at  Kalispell. 

BY  THE  COMMISSION:  The  municipal  corporation  of 
Kalispell,  Montana,  is  the  owner,  by  purchcase  from  a  pri- 
vate corporation  in  1913,  of  the  water  plant  which  serves 
the  inhabitants  of  the  city.  Plaintiff  Hollingsworth  and 
other  inhabitants  of  the  city  are  the  owners  of  residence 
property  on  Fifth  Avenue  East  in  said  city.  Their  premises 
are  not  served  by  the  mains  of  the  municipal  system,  water 
for  domestic  and  irrigation  purposes  being  obtained  by  wells 
or  small  tap-lines  connected  to  neighbors'  service  pipes. 
These  persons  seek  an  order  directing  the  municipality,  at 
its  sole  cost  and  expense,  to  extend  its  water  mains  on  Fifth 
Avenue  from  the  present  terminus  thereof  on  Ninth  Street 
to  Eleventh  Avenue,  thereby  enabling  such  property  owners 
to  run  service  pipes  from  their  lots  and  connect  directly 
with  the  main  proposed  to  lie  in  front  of  such  lots  in  the 
two  blocks  between  Ninth  and  Eleventh  Streets  on  Fifth  Ave- 
nue East.  Four  owners  of  property  in  the  area  affected 
testified  at  the  hearing  that,  in  the  event  the  main  were  ex- 
tended as  prayed  for,  they  would  connect  their  respective 
premises  to  the  main.  One  other  would  not  do  so  "until 
forced  out"  of  his  present  tap-line  connection  with  his 
brother's  hydrant,  and  there  were  affirmative  prophecies 
that  one  or  possibly  two  other  property  holders  would  make 
connections  if  the  extension  were  realized. 

Plaintiff  and  others,  in  the  spring  of  1921,  proposed  the 
formation  of  an  improvement  district  to  accomplish  the  ex- 
tension desired,  but  when  signers  therefor  realized  that  all 
the  cost  of  the  improvement  would  have  to  be  borne  by 
themselves,  sufficient  names  were  withdrawn  from  the  peti- 
tion or  entered  in  protest,  to  thwart  the  creation  of  the  dis- 
trict. In  this  proceeding  a  like  attitude  is  taken,  none  of 
the  applicants  being  willing  to  bear  their  pro  rata  share  of 
the  total  expense  of  the  improvement,  and  only  two  show- 
ing disposition  to  share  any  part  of  the  expense.  It  is  as- 
serted that  the  municipality  should  bear  all  the. cost  of  the 
extension  because  petitioners  as  property  owners  and  tax- 
payers are  paying  a  four  and  one-half  mill  levy  for  water 
department  purposes  in  common  with  all  other  property 
owners  in  Kalispell,  that  most  of  the  mains  in  the  city  are 
being  paid  for  out  of  this  tax,  and  that  it  is  an  unjust  dis- 
crimination to  require  petitioners  to  pay  for  a  main  exten- 
sion when  their  taxes  are  exacted  to  discharge,  in  part,  the 
expense  of  water  main  installations  for  others'  benefit — in 
short,  that  petitioners  are  carrying  a  tax  burden  for  which 
there  is  no  compensating  benefit  to  themselves.  It  is  fur- 
ther asserted,  and  shown,  that  the  particular  extension  could 
be   effected   without   laying   an   undue   financial   burden   on 
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water  revenues,  if  it  be  assumed  that  it  is  the  city's  duty  to 
extend  the  main. 

Applicant's  position  would  demand  very  serious  consid- 
eration if  it  were_true  that  the  municipality  as  proprietor  of 
the  plant,  had  constructed  the  water  plant  and  laid  all  mains 
out  of  funds  furnished  by  the  taxpayers  generally.  But  the 
fact  is  otherwise,  and  a  brief  review  of  the  plant  history 
will  show  that  the  municipal  proprietor  is  not  responsible 
for  any  discrimination  in  the  matter  of  main  extensions. 
Prior  to  December  1,  1913,  the  citizens  of  Kalispell  were 
furnished  water  by  the  Northern  Idaho  and  Montana  Power 
Company,  a  private  corporation,  which  constructed  and  op- 
erated the  plant  purchased  by  the  city  on  the  date  named. 
From  1892,  the  year  of  installation  of  the  original  system, 
to  1913,  water  mains  were  laid  throughout  the  city  pursuant 
to  an  understanding  between  the  council  and  the  company 
whereby  the  council  on  petition  of  interested  persons  would 
order  the  company  to  extend  water  mains  in  all  cases  where 
there  were  four  bona  fide  contracts  to  use  water  for  three 
years,  and  prospective  net  revenue  from  the  extension 
amounting  to  fifteen  per  cent  of  the  cost  of  constructing 
the  same.  In  practice  the  old  company  was  very  liberal  in 
making  main  extensions,  many  times  without  insistence  on 
the  conditions  of  its  agreement  with  the  city.  During  fre- 
quent real  estate  booms  citizens  executed  water  service  con- 
tracts for  vacant  lots  and  property  on  the  outskirts  of  set- 
tled areas  in  order  to  gain  water  main  extensions  for  the 
purpose  of  enhancing  the  market  value  of  their  holdings. 

Fire  protection  early  became  a  matter  of  principal  con- 
cern with  the  city  council  and  particular  measures  were  ad- 
vanced to  insure  the  installation  of  mains  and  fire  hydrants 
throughout  the  city,  the  council  obligating  the  municipality 
to  pay  for  this  protection  on  the  basis  of  six  hundred  dol- 
lars per  mile  of  mains  laid.  As  a  result  of  the  council's 
policy  Kalispell  not  only  has  more  fire  hydrants,  and  better 
fire  protection  by  way  of  mains  than  any  city  of  similar  size 
in  the  State,  but  outranks  the  larger  cities  in  proportion  to 
population.  It  appears  that  the  cost  to  the  city  for  such 
protection  amounted  to  an  average  of  approximately  $12,000 
per  year  during  the  last  years  of  the  Northern  Idaho  and 
Montana  Power  Company's  service.  To  meet  this  cost,  the 
municipality  levied  a  tax  of  four  and  one-half  mills  on  all 
taxable  property  within  its  boundaries.  While  such  main 
extensions  afforded  lot  owners  an  opportunity  for  making 
comparatively  inexpensive  connections,  their  primary  pur- 
pose was  to  insure  fire  protection  for  the  community,  and 
not  to  provide  water  service  for  private  users. 

The  original  system,  completed  in  1892,  contained  31,693 
feet  of  water  mains.     For  the  causes  and  by  the  methods 
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mentioned  89,763  feet  were  added  from  1893  to  1913,  in- 
clusive, making  a  total  of  121,456  feet  of  mains  in  place  on 
the  day  the  city  acquired  the  plant.  It  is  clear  then,  that 
during  the  continuance  of  private  plant  service,  mains  were 
extended  and  paid  for  (a)  by  a  general  property  tax  to  se- 
cure community  fire  protection  or  (b)  by  a  guaranty-con- 
tract to  secure  individual  water  service. 

Upon  purchase  it  became  necessary  to  provide  a  sinking 
and  interest  fund  to  discharge  the  purchase  bond  obligation 
of  $175,000.  The  city  council  determined  that  the  four  and 
one-half  mill  levy  would  be  sufficient  for  this  purpose  and 
accordingly  it  has  continued  in  effect  to  this  day,  and  all 
property  owners,  whether  water  users  or  not,  and  irrespec- 
tive of  whether  their  property  is  directly  seized  by  the 
water  system,  are  bearing  this  burden.  No  special  fire 
protection  tax  is  levied,  or  rates  charged.  In  1920,  the  levy 
was  divided,  three  and  one-half  mills  for  water  bond  interest 
and  one  mill  for  water  bond  sinking  fund.  It  is  shown  that 
this  levy  does  not  exact  in  excess  of  $3.00  or  $5.00  per 
annum  from  petitioners.  It  is  further  shown  that  plaintiffs 
are,  at  the  present  time,  and  have  for  a  number  of  years 
past,  been  adequately  supplied  with  fire  protection  and  that, 
through  taxes,  they  are  paying  no  higher  rates  for  such  pro- 
tection than  property  owners  have  always  been  paying  and 
were  paying  under  private  ownership.  Moreover  this  levy 
does  not  absorb  any  of  the  operating  expenses,  depreciation 
and  other  overhead  costs  of  the  plant,  and  is  said  to  fail  of 
discharging  its  primary  burden  of  retiring  bonds. 

As  proprietor  of  the  muncipal  plant,  the  City  of  Kalis- 
pell  has  unformly  and  without  exception,  required  main  ex- 
tensions to  be  effected  by  the  improvement  district  plan, 
whereby  the  entire  cost,  including  fire  hydrant  installation, 
is  borne  by  abutting  property  owners.  Or,  if  the  foregoing 
method  proved  a  deterrent,  the  city  has  by  a  system  of 
special  permits,  (no  denials  of  applications  therefor  appear- 
ing) allowed  remote  residenters  to  tap  mains  at  the  nearest 
practicable  point  by  service  pipes  from  three-quarters  of  an 
inch  to  two  inches  in  diameter.  Under  this  method,  open 
to  Hollingsworth  and  others,  9,000  feet  of  such  service  pipes 
have  been  laid. 

In  view  of  these  facts  we  conclude  that  plaintiffs  are 
not  entitled  to  the  relief  sought.  They  are  not  being  dis- 
criminated against  because  the  tax  they  bear  now  for  de- 
fraying original  plant  cost,  is,  as  it  was  when  levied  for 
fire  protection,  for  a  general  community  purpose  as  dis- 
tinguished from  the  private  end  of  securing  water  service 
for  individuals.  Indeed,  it  could  not  be  levied  on  anj^  other 
theory,   and   while   the   specific   name   of  the  tax   has   been 
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changed,  there  has  not  been  any  change  in  its  pubUc  pur- 
pose. However  this  may  be,  we  may  very  properly,  we 
think,  consider  the  history  of  the  plant  only  since  1913, 
when  its  present  proprietor  secured  it,  and  when  our  juris- 
diction over  it  commenced.  From  that  time  all  applicants 
for  main  extensions  have  been  treated  alike.  By  following 
the  uniform  methods  prescribed,  plaintiffs  may  secure  water 
service  on  exactly  the  same  footing  as  all  other  persons 
have  secured  such  service  since  Kalispell  undertook  the  duty. 
Past  practices  under  private  ownership  are  irrelevant  now. 

"The  private  corporation,  whatever  its  public  duties,  is 
organized  for  private  ends,  and  may  be  presumed  to  intend 
to  make  whatever  profit  the  business  will  allow.  The 
municipal  corporation  is  allowed  to  go  into  the  business  only 
on  the  theory  that  thereby  the  public  welfare  will  be  sub- 
served. So  far  as  gain  is  an  object,  it  is  a  gain  to  a  public 
bod}^  and  must  be  used  for  public  ends."  Springfield  Gas 
and  Electric  Co.  v.  Springfield,  292  111.  236,  126  N.  E.  739, 
U.  S.,  2  U.  S.  S.  C.  Adv.  Ops.  1921,  38.  This  es- 
sential difference  between  a  municipally  owned  and  a  pri- 
vately owned  public  utility  justifies  this  Commission  in  al- 
lowing the  local  authorities  wider  discretion  in  the  matter 
of  main  extensions,  particularly  where,  as  here,  the  question 
lies  in  the  realm  of  policy,  no  positive  discrimination  or 
other  unfair  treatment  appearing.  The  Wisconsin  Railroacf 
Commission  has  recently  expressed  the  principle  as  follows: 
''Obviously  a  municipally  owned  utility  should  exercise  a 
somewhat  wider  discretion  in  determining  the  conditions  un- 
der which  extensions  will  be  built  than  a  privately  owned 
utility,  inasmuch  as  the  former  is  presumably  under  the 
control  of  arid  representative  of  the  public."  Sand  Rock 
Water  Company  v.  North  Fond  du  Lac,  P.  U.  R.  1921-C, 
139,  141. 

But  even  where  an  independent  corporation  exercises  a 
franchise  under  a  contract  providing  in  substance  that  the 
waterworks  shall  be  for  the  use  of  the  inhabitants  ^gener- 
ally, and  that  no  street  or  locality  shall  be  deprived  of  or 
discriminated  against  in  the  use  thereof,  the  right  to  water 
main  extensions  is  not  absolute.     Mountain  Water  Company 

V.  May,  ,  Ky.  ,  231  S.  W.  908,  P.  U.  R.  1921-E,  25. 

Since,  however,  we  find  no  reason  for  disturbing  the  city's 
present  policy  in  the  matter  of  main  extensions,  there  is  no 
occasion  to  go  into  the  matter  of  costs,  etc.,  of  the  proposed 
extension.     An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Public  Service  Commission  of  the 
State  of  Montana,  held  in  its  office  in  the  Capitol,  Helena, 
Montana,  on  the  6th  day  of  December,  1921,  in  the  matter  of 
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the  application  of  R.  F.  Hollingsworth  and  others  for  an 
order  of  this  Commission  requiring  the  municipal  corpora- 
tion of  Kalispell,  Montana,  to  extend  the  water  mains  of 
its  water  system  from  Ninth  Street  to  Eleventh  Street  on 
Fifth  Avenue  East  in  said  city,  at  the  sole  cost  and  expense 
of  such  municipal  corporation,  this  matter  being  before  the 
Commission  upon  the  application  of  said  petitioners,  and  a 
full  investigation  of  the  matters  and  things  involved  having 
been  had,  including  public  hearing  herein,  and  the  Commis- 
sion having  on  the  date  hereof  made  and  filed  of  record  a 
report  containing  its  findings  of  fact  and  conclusions  therein, 
which  said  report  is  hereby  approved  and  made  a  part  hereof. 

IT  IS  THEREFORE  ORDERED,  That  the  application 
of  the  said  R.  F.  Hollingsworth  and  others  be,  and  the  same 
is  hereby  dismissed,  and  all  and  singular  the  prayers  there- 
of denied. 

IT  IS  FURTHER  ORDERED,  That  the  secretary  shall 
serve  by  mail  a  certified  copy  of  this  report  and  order  upon 
each  of  the  parties  hereto  and  that  the  same  shall  be  in 
full  force  and  effect  forthwith. 


CITY    OF    POPLAR 

V. 

SPEED  ELECTRIC  COMPANY. 

(Docket  No.  792.  Report  and  Order  No.  1328.) 

(Hearing,  October  6,  1921.      Decided  January  5,  1922.) 
(P.  U.  R.  1922-B,  367.) 
Kefurn — Basis — Talue   IVot  Cost — OTcrlieads. 

1.  The  duty  of  a  Commission  is  to  find  value  not  cost 
and  so  tlie  fair  value  of  a  utility's  property  for  rate-making 
purposes  is  not  simply  an  inventory  of  the  bare  bones  of  the 
property  vi^ith  an  appropriate  unit  price  thereon  but  the  value 
viith    due   allowance    for    customary    intangibles. 

Valuation — Rate   Base — 3Ieasures— Capitalization   Talue. 

2.  A  valuation  of  a  public  utility  made  with  reference 
to  capitalization  is  not  strictly  relevant  in  a  rate-making  pro- 
ceeding, because  valuation  is  dependent  on  purpose,  and  value 
for  rate-making  purposes  is  not  necessarily  the  same  as  value 
for  purposes  of  public  purchase  and  capitalization,  especially 
when  the  record  does  not  afford  intelligence  as  to  the  methods 
employed   or  principles    followed   in   making   such   valuation. 

Valuation — Bate  Makintf — Tax  Value  as  Measure. 

3.  An  assessment  of  utility  property  for  taxation  pur- 
poses has  little  if  any  bearing  on  a  valuation  for  rate-making 
purposes. 

Valuation— Accrued  Depreciation — No  'Deduction  When  Unearned. 

4.  Accrued  depreciation  of  public  utility  property  should 
not  be  deducted  froili  the  rate  base  when  earnings  are  insuf- 
ficient to   set  aside   the   necessary   funds    to   meet    depreciation. 

Return — Basis — Actual   Cost — Appraisal   and   Inventory. 

5.  An  inventory  and  appraisal  of  electric  property  largely 
influenced   by  actual   cost  was  held  to  be  more  in  accord  with 


PUBLIC   SERVICE   COMMISSION  335 

the  facts  of  the  utility's  development  and  to  reflect  approved 
legal  principles  for  rate  appraisals  than  values  asserted  by 
others. 

Depreciation — Electricity — Amount. 

6.  An  electric  utility  was  authorized  to  set  aside  5  per 
cent  of  the  value  of  its  depreciable  property  for  annual  de- 
preciation. 

Keturn — Operating-  Expenses — Interest  Chargeable  to  Gross  Income. 

7.  Interest  payments  by  a  public  utility  should  be  de- 
ducted from  operating  expenses  if  they  represent  cost  of  capi- 
tal, as  they  are  chargeable  only  against  gross  income. 

Eeturn — Operating  Expenses — Deposits  Returned — Electric  Company. 

8.  Under  no  theory  is  a  deposit  returned  to  a  consumer 
by  an  electric  company  to  be  regarded  as  an  operating  expense. 

Rates — Electricity — Construction   of  Schedule. 

9.  Electric  rates  for  the  various  classes  of  consumers 
should  be  graduated  in  accord  with  experience  shown  in  the 
past  in   order  to   avoid   arbitrary   discrimination. 

Service — Electricity — Twenty-four  Hour   Service. 

10.  In  the  absence  of  some  reasonable  assurance  that 
electric  users  will  demand  sufficient  energy  to  make  a  day 
load  which  will  earn,  by  any  combination  of  lighting  and 
power  revenues,  the  additional  sum  required  to  operate  a 
twenty-four  hour   service,  such   service   should  not  be   ordered. 

Rates — Electricity — Demand — Number  of   Consumers. 

Discussion  of  the  relation  between  rates  and  the  electric 
demand    in    large    and    small    towns. 

Complaint  by  City  of  Poplar,  in  its  representative   ca 
pacity,   against   Speed   Electric   Company   for  alleged   inade- 
quate service  and  unreasonable  rates,  with  prayer  for  con- 
tinuous twenty-four  hour  service  at  Poplar,  Montana.     An- 
swer and  counter  petition  by  this  utility  for  increased  rates. 

Appearances:  George  E.  Ericson,  City  Attorney,  for 
complainant;  Hugh  A.  Marron,  George  A.  Jackish,  for  Speed 
Electric  Company ;  J.  H.  Bonner,  Chief  Engineer,  E.  G. 
Toomey,  Counsel,  for  the  Public  Service  Commission. 

Before:     Commissioner  Ross,  at  Poplar. 

BY  THE  COMMISSION:  By  complaint,  filed  August 
20,  1921,  the  City  of  Poplar  alleges  that  the  defendant  util- 
ity furnishes  "night-time"  electric  light  and  power  service 
to  the  municipal  corporation  and  its  inhabitants,  save  for 
service  until  10  o'clock  A.  M.  on  Monday  and  11  o'clock  A.  M. 
on  Tuesday,  respectively,  that  such  service  "is  wholly  inade- 
quate and  insufficient"  because  it  prohibits  the  use,  in  day- 
light hours  of  electrical  appliances  whereof  more  would  be 
installed  were  continuous  service  rendered  because  night 
hours  are  not  convenient  for  their  employment.  In  this  con- 
nection complainant  avers  that  many  persons  have  installed 
electrical  appliances,  purchased  from   defendant,   relying  on 


336 


MONTANA    UTILITIES    REPORTS 


its  representations  that  continuous  service  would  be  af- 
forded. It  is  further  alleged  that  continuous  twenty-four 
hour  service  is  a  necessity  for  Poplar  irrespective  of  the  use 
of  the  appliances  in  question. 

On  the  subject  of  rates,  it  is  alleged  that  the  plant  val- 
uation of  $16,257.24,  reported  by  the  company  in  its  annual 
report  to  this  Commission  for  the  year  1920,  is  excessive  and 
includes  property  abandoned  and  unnecessary  which,  if  elim- 
ated,  will  reduce  the  valuation  of  the  physical  property  to 
approximately  $10,000.00. 

For  answer  the  utility  asserts  that  it  is  unable,  under 
the  present  rates,  to  conduct  its  limited  service  at  a  legiti- 
mate profit,  this  because  the  rate  scale,  in  force  since  April, 
1918,  is  predicated  on  a  much  lower  basis  of  fuel,  labor  and 
transportation  costs  than  now  prevail.  The  rates  now  being 
collected,  and  those  proposed  by  way  of  relief,  are  as  fol- 
lows: 


COMMERCIAL    LIGHTING 
Meter    Rates: 

Present 
Schedule 

Proposed 
Schedule 

Minimuin   monthly  charge,    per   month    

$1.50 
.20 
.18 
.16 
.14 

.50 
.80 
1.00 
1.25 
1.75 
2.75 
3.25 
**4.25 

$1.75 
.22 

First    50    Kw.     per    month 

Second     50    Kw      per    month                                

.20 

Third     100    Kw.     per    month                        

.18 

All    over    200    Kw.     per    month        ..    .         

*.14 

Flat    Rates: 
25    Watt,     per    month     

*** 

40    Watt,     per     month     

60    Watt,     per    month 

75    Watt,     i)er     month 

100    Watt,     per    month    

150    Watt,     per    month     

200    W^att.     per    month     

250    Watt,     per    month    

*  10%  discount  on  all  bills  paid  before  the  tenth  of  each  month  if  over  the 
minimum.  If  bills  are  unpaid  by  the  fifteenth  of  the  month,  service  will 
be    discontinued. 

**  10%  discount  for  cash.  Bills  must  be  paid  by  the  15th  or  service  will 
be    discontinued. 

**♦  No  flat  rates  proposed. 

Careful  review  of  the  testimony  produces  the  distinct 
conviction  that  the  limited  service  now  being  rendered  by 
the  utility  is  far  from  satisfactory,  not  only  because  of  the 
abbreviated  period  during  which  energy  is  available,  but  for 
the  additional  reason  that  during  the  night  and  morning 
hours,  there  have  been  frequent  instances  of  intermittent 
supply,  and  irregular  commencements  and  shutdowns.  These 
instances  are  shown,  among  others,  failure  to  synchronize 
commencement  of  service  in  the  evening  with  hours  of  sun- 
set or  night  activity,  subnormal  voltage,  at  times  insuffi- 
cient to  heat  a  flatiron  or  run  a  vacuum  cleaner,  making 
for  dim  lights,   and   difficult   operation   of  motion   pictures, 


PUBLIC    SERVICE    COMMISSION  337 

curtailment  of  service  in  the  early  morning  before  dawn,  and 
interruptions  of  service  at  night,  varying  from  ten  minutes 
to  one  hour. 

In  ad,dition  to  these  positive  inconveniences  actually 
suffered  during  service  hours,  the  consumers  feel  aggrieved 
because  twenty-four  hour  service  is  not  furnished  them. 
Without  examining  the  question  of  whether  such  service  is 
justified,  balancing  benefits  against  costs  and  efficient  op- 
eration, electrical  development  has  progressed  so  far  in  Mon- 
tana today,  with  twenty-four  hour  service  the  rule,  and  not 
the  exception,  that  communities  not  so  served  feel  that  they 
are  the  objects  of  unreasonable  discrimination,  or  that  local 
plant  operators  are  unprogressive  and  indifferent.  In  many 
instances  the  benefits  of  twenty-four  hour  service  are  more 
imagined  than  real,  but  a  growing  western  community — 
Poplar  has  about  1,200  souls,  is  the  County  Seat  of  Roose- 
velt County  and  general  distributing  center  for  the  Fort 
Peck  Indian  Reservation — is  constantly  making  civic  com- 
parisons and  when  its  residents  can  not  light  their  base- 
ments by  electricity  during  the  day,  its  housewives  run 
washing  machines,  clothes  irons,  and  vacuum  cleaners  at 
will,  and  its  business  houses,  particularly  hotels,  garages,  re- 
pair-shops, bakeries  and  meat  markets  turn  a  switch  to  op- 
erate the  many  electric  motor  driven  devices  from  mangles 
to  sausage  grinders,  hardships  are  alleged  which  would  never 
be  conceived  had  not  electrical  energy  become  one  of  the 
principal  mainstays  of  social  existence. 

Rate  Base. 

The  present  proprietor  of  the  utility.  Speed  Electric 
Company,  acquired  it  on  March,  1918,  and  on  May  1  of  the 
same  year  changed  the  operation  of  the  plant  from  direct 
current  to  alternating  current.  The  company  asserted  that 
the  cost  of  plant  and  equipment  of  June  30,  19i8,  was 
$13,005.08,  $15,469.40  on  December  31,  1919,  and  $16,257.24, 
on  December  31,  1920.  These  figures  were  very  conserva- 
tive, exclude  any  allowances  for  customary  intangibles  and  re- 
flect actual  money  investment  rather  than  hypothetical  costs. 
This  Commission  would  be  violating  its  obligation  to  find 
the  fair  value  of  the  company's  property  for  rate-making 
purposes  if  it  simply  inventoried  the  bare  bones  of  the  prop- 
rety,  assigned  an  appropriate  unit  price  thereon,  and  desig- 
nated the  total  of  such  prices  as  the  rate  base.  Our  duty 
is  to  find  value,  not  cost.  This  is  not  to  say  that  we 
are  to  imagine  costs  where  no  money  has  been  expended,  or 
to  construct  values  on  the  basis  of  a  plant  not  before  us, 
but   we   must   recognize    values    in   the   absence    of   waiver. 
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either  express  or  implied,  whether  such  values  are  recog- 
nized by  those  who  have  brought  the  enterprise  into  being 
or  not. 

In  October,  1921,  James  H.  Bonner,  the  Commission's 
Engineer,  made  an  inventory  and  appraisal  of  the  property 
of  the  Speed  Electric  Company.  His  figures,  it  is  plain  from 
subsequent  check  of  plant  records  and  accounts,  are  largely 
influenced  by  actual  costs,  and  follow,  together  with  the 
Company's  reported  valuation  nearly  a  year  earlier,  and  the 
appraisal  made  in  July,  1920,  by  W.  J.  Hughes  for  the  pur- 
pose of  fixing  plant  value  for  a  proposed  bond  issue. 


Bonner's 
Valuation 

Company's 
Valuation    . 

Hughes' 
Valuation 

October,    1921 

December,    1920 

July,    1920 

Intangibles      

$       367.00 
0.00 
2,204.00 
7.696.00 
8,087.00 
1,256.00 

$           0.00 

0.00 

3,000.00 

3.200.00 

10,057.24 

*0.00 

$           0.00 

Land      

0.00 

Buildings     

3.000.00 

IMechanical    Equipment    

Distribution    Svstem    

5,395.00 
9,290.95 

General    Equipment   

*0.00 

Total      

$19,610.00 

$16,257.24 

$17,685.95 

*  Included    under    "Mechanical   Equipment." 

The  Bonner  valuation  contains  the  100  HP  Corliss  en- 
gine, purchased  second-hand,  and  installed  in  the  fall  of 
1921,  with  an  estimated  cost  in  place,  including  foundation 
and  setting  of  $2,200.00,  and  excludes  a  gas  producer  and 
gas  engine  removed  in  the  summer  of  1921,  of  a  purported 
value  of  $1,200,  as  property  neither  used  nor  usable.  There 
is  no  showing  of  any  degree  of  possible  use,  emergency  or 
otherwise,  for  the  gas  equipment,  hence  we  feel  that  it  must 
be  eliminated  from  the  rate  base.  (1  Whitten,  Valuation  of 
Public  Service  Corporations,  190.) 

The  Hughes'  valuation  having  been  made  with  refer- 
ence to  capitalization  is  not  strictly  relevant  here,  not  only 
because  valuation  is  dependent  on  purpose,  and  value  for 
rate  making  purposes  is  not  necessarily  the  same  as  value 
for  purposes  of  public  purchase,  and  capitalization,  but  be- 
cause there  is  nothing  in  the  record  affording  us  any  intel- 
ligence as  to  the  methods  employed  or  principles  followed  in 
making  such  valuation.  Liberal  deductions  are  said  to  have 
been  made  for  depreciation — but  there  is  no  competent  tes- 
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timony  on  the  point.  It  would  be  the  sheerest  speculation 
for  us  to  resort  to  this  appraisal  for  even  a  general  compari- 
son. 

The  effort  to  influence  judgment  by  offering  copies  of 
the  company's  property  return  for  purposes  of  taxation,  and 
the  county  assessor's  assessment  of  such  property  must  be 
rejected.  These  values  have  little,  if  any,  bearing  on  a 
valuation  for  rate  making  purposes. 

"There  is  no  authority  for  the  doctrine  that  an  ap- 
praisal for  taxation  is  necessarily  a  proper  valuation  for 
rate  purposes.  Tax  laws  differ  widely  and  the  bases  of 
appraisal  are  many.  It  is  needless  to  say  that  precedents 
as  to  appraisal  for  tax  purposes  are  of  no  importance  in 
considering  valuations  for  public  purchase,  rate-making  or 
capitalization."  1  Whitten  9,  and  see  Sees.  7  to  11  in  that 
book,  and  Sees.  1005  and  1006  in  the  1914  Supplement. 

In  rejecting  evidence  of  assessments  as  bearing  on  the 
'fair  value'  of  railroad  property  in  a  rate  proceeding,  the  su- 
preme court  of  the  United  States,  said: 

"It  cannot  be  regarded  as  sufficient  to  introduce  assess- 
ments, or  valuations  made  for  the  purposes  of  taxation ;  and 
this  is  particularly  true  when  the  principles  governing  the 
assessments  are  not  properly  shown,  and  for  all  that  ap- 
pears they  may  have  rested  upon  methods  of  appraisement 
which  would  be  inadmissible  in  ascertaining  the  reasonable 
value  of  the  property  as  a  basis  for  charges  to  the  public." 
Missouri  Rate  Cases,  230  U.  S.  474. 

Since  Montana's  'full'  or  'true'  'cash  value'  basis  for 
taxation  (Sec.  2502,  R.  C.  1907)  seems  to  be  built  up  on  the 
theory  of  market  value,  and  it  is  now  generally  recognized 
that  market  value  should  not  serve  as  a  controlling  basis  for 
rate-making  (1  Whitten,  Ch.  Ill,  and  2  Whitten,  Ch.  Ill), 
the  remarks  of  the  court  in  the  Missouri  Rate  cases  would 
seem  to  apply  with  peculiar  force  in  this  jurisdiction.  In 
this  connection  we  do  not  understand  that  the  provisions  of 
Sec.  6,  Ch.  52,  L^aws  1913,  require  us  to  look  at  assessment 
rolls  as  sources  of  evidence  as  to  value.  The  language  of 
the  section  is  permissive,  not  mandatory. 

Our  independent  investigation  of  plant  value  confirms 
Bonner's  valuation  as  more  in  accord  with  the  facts  of  the 
utility's  development  and  as  reflecting  approved  legal  prin- 
ciples for  rate  appraisals  than  values  asserted  by  others. 
Considered  separately,  we  think  it  as  near  a  correct  judg- 
ment as  can  be  arrived  at  in  this  instance.  We  were  inclined 
at  first  to  scale  down  certain  of  the  unit  values  found  by 
Bonner  on  account  of  depreciation,  impelled  very  largely  by 
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the  shabby  appearance  of  the  plant,  but  patient  analysis  of 
the  company's  accounts  and  a  careful  study  of  plant  history 
convince  that  past  rates  have  not  only  never  earned  de- 
preciation, but  that  there  was  no  reasonable  possibility  of 
such  earnings  under  the  most  solicitous  management  ob- 
tainable. It  appears  that  $265.40  is  the  sum  total  which 
has  been  set  aside  for  depreciation  since  March,  1918, — a 
negligible  amount.  Three  and  one-half  years  operations 
show  a  deficit  of  $367.36.  A  utility  is  entitled  to  earn  an 
adequate  depreciation  allowance  as  a  matter  of  right.  De- 
preciation of  tangible  property  in  use  is  just  as  much  an 
operating  expense  as  the  consumption  of  coal  for  boilers  or 
the  payment  of  salary  to  the  plant  engineer,  and  where 
rates  fail  to  provide  compensation  therefor,  property  is  be- 
ing taken  without  due  process  of  law.  Of  course,  the  pub- 
lic service  corporation  may  not  divert  an  allowance  for  de- 
preciation to  dividends  or  new  extensions  and  enlargements 
and  assert  that  its  rates  are  inadequate  because  there  is  no 
depreciation  reserve.  The  test  is  whether  earnings  have  been 
sufficient  to  set  aside  the  necessary  funds — not  whether  the 
funds  have  been  set  aside.  Here  earnings  have  been  insuf- 
ficient and  no  opportunity  to  enlarge  them  materially.  Nor 
is  this  company  to  suffer  deductions  for  accrued  deprecia- 
tion on  the  theory  that  inadequate  rates  are  its  own  fault. 
The  year  1920  offered  the  first  fair  test  of  the  schedule. 
The  period  prior  thereto,  (since  March  1,  1918)  was  one  of 
constant  growth  and  development  in  the  utility's  business 
wherein  appreciable  results  were  variable,  affording  no  clue 
to  the  propriety  of  the  rates.  By  1920,  however,  the  plant 
was  shaken  down,  the  consuming  area  well  saturated  and 
prices  more  settled.  The  year  showed  a  book  income  of 
$213.53  with  no  allowance  for  either  taxes  or  depreciation, 
'The  year  1921  presents  the  petition  for  rate  revision,  hence 
there  is  no  laches  imputable  to  the  management.  We  adopt 
the  sum  of  $19,610.00  as  the  monetaiy  expression  of  the  fair 
value  of  the  company's  electric  utility  at  Poplar  for  rate- 
making  purposes. 

In  order  that  replacements  may  be  made  as  needed  and 
consumers  assured  of  proper  service,  five  per  cent  of  the 
value  of  the  depreciable  units  and  items  making  up  the  plant 
ensemble  should  be  set  aside  annually  pursuant  to  the  pro- 
visions of  our  Uniform  Classification  of  Accounts. 

"On  the  other  hand,  when  the  matter  of  establishing  the 
depreciation  annuity  is  considered,  the  analytic  process  is  em- 
ployed, and  the  sum  total  of  the  value  of  the  plant,  is  re- 
solved into  its  constituent  items,  so  as  to  select  those  items 
making  up  the  whole  which  are  susceptible  to  depreciation. 
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Under  the  influence  of  this  process  it  is  clear  that  the  over- 
head items  must  be  discarded  in  arriving  at  the  annual  de- 
preciation allowance. 

"That  this  disposition  is  sound  as  to  such  items  as  in- 
terest during  construction,  organization  expense,  law  ex- 
pense, etc.,  admits  of  no  doubt,  because  under  no  kind  of 
theory  could  they  be  supposed  to  be  subject  to  depreciation, 
and  what  doubt  might  arise  with  reference  to  the  propriety 
of  including  engineering  charges  in  these  figures  is  at  once 
dissipated  when  it  is  considered  that  the  property  will  not 
be  constructed  again  as  an  entirety,  but  is  to  be  kept  up  by 
annual  renewals  from  time  to  time  made,  so  that  engine'er- 
ing,  and  other  such  overheads  caused  by  the  assembling  of 
the  plant,  will  not  have  to  be  provided  against,  because  they 
will  not  be  again  incurred. 

"In  short,  while,  if  the  object  of  the  depreciation  an- 
nuity were  to  provide  a  fund  sufficient  at  the  end  of  a 
period  of  years  to  replace  the  plant  as  an  entirety,  the  per- 
centage ought  to  be  figured  on  the  entire  cost  of  the  plant, 
including  the  overheads  necessarily  incurred  in  assembling 
it,  since  the  object  is  otherwise,  and  merely  contemplates 
the  provision  of  a  fund  out  of  which  annual  renewals 
and  replacements  can  be  made,  none  of  these  items  ought  to 
be  considered  in  arriving  at  the  annuity  rate,  for  the  same 
organization  which  runs  the  plant,  the  expense  of  which  is 
provided  for  in  the  annual  operating  expenses,  looks  after, 
provides  for,  and  takes  care  of  the  renewals."  Galveston 
Electric  Co.  v.  Galveston,  272  Fed.  147,  P.  U.  R.  1921-D,  547, 
578. 

We  find  the  total  value  of  the  depreciable  property  to 
be  $18,327.00.  Five  per  cent  thereof  is  $916.00,  to  be 
charged  in  operating  expenses  immediately  after  the  charges 
for  physical  operation. 

Revenues    and    Expenses. 

The  company's  annual  reports  show  the  following  his- 
tory of  operations: 


Year  Ended 


Total 

Operating 

Revenues 


Total 

Operating 

Expenses 


Income  or 
Deficit 


March    1-June    30,    191S    (4    mos.) 

June    30.    1918-Dec.    31.    1918    (6    mos.) 

December    31,     1919     

December     31.      1920     


?  1,807.84 

3,700.97 

11,288.85 

11.846.691 


.$  3.334.83         *$1.526.99 

4,833.33        *  1.132.36 

9,210.39|t  **  2.078.46 
I 
11. 633.161  **       213. .53 


t  No  charge  for  depreciation.     *  Deficit.     **  Income. 
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A  study  of  plant  operation  for  the  twelve-month  period 
September  1,  1920,  through  August  30,  1921,  the  yearly 
period  just  preceding  the  hearing,  and  last  in  experience, 
reveals  these  figures: 


Total  Oiierating 
Period  '  Revenues 


September,    1920,    through 
August     30,     1921 


IMUIUCI- 

l)al 


Cominer- 
flal 


Total  Operating 
Expenses 


Supplies 
and  Misc. 


Labor 


Income  or 
Deficit 


Total 


$678.50 


I  1  I 

$11,232.16    $6,645.91    $4,023,001 


$11,910.66  $10,668.91  |*$1, 241.75 

I  I 


*  Income. 

A  return  of  8  per  cent  on  $19,610.00  would  be  $1,568.80. 
It  would  appear  at  first  blush  from  this  statement  that  the 
company  fell  short  $327.05  from  realizing  a  fair  return.  But 
a  reconstruction  of  the  statement  on  the  expense  side  is 
essential  to  exhibit  the  true  conditon  of  affairs.  The  sum 
of  $330.00,  scattered  through  the  months  as  interest  pay- 
ments, must  be  deducted  from  operating  expenses,  for  it 
represents  the  cost  of  capital  and  is  only  chargeable  against 
gross  income.  A  $10.00  deposit  returned  to  a  consumer 
must  be  eliminated — under  no  theory  is  it  an  operating  ex- 
pense. These  deductions  leave  actual  disbursements  at 
$10,328.91.  Expenses  which  must  be  added  in  are  taxes 
(actual),  $327.00;  insurance,  $156.00,  and  depreiciation, 
$916.00,  making  total  allowable  operating  expenses  of  $11,- 
728.03,  leaving  $182.63  to  apply  on  the  fair  return  require- 
ment of  $1,568.80.  The  deficit  for  this  period  is  $1,386.17. 
It  is  plain  that  the  present  schedule  is  inadequate,  even  on 
the  basis  of  present  part-time  operations.  We  should  add 
that  we  have  excluded  from  our  total  of  operating  expenses 
above  $1,265.91,  which  the  management  had  charged  in 
operating  expenses  under  the  head  "Repairs  and  Material." 
We  find  the  expenditures  a  proper  charge  to  capital  and 
have  made  the  correction. 

Rates  for  Present   Hours  of  Service. 

The  company's  plant  and  consumers'  records  were  found 
to  be  in  poor  condition,  necessitating  an  examination  of  the 
individual  monthly  bills  rendered  each  consumer  during  each 
month  of  the  period  September,  1920,  through  August,  1921, 
in  order  to  ascertain  the  total  number  of  kilowatt  hours 
used,  the  number  of  kilowatt  hours  used  under  each  step 
of  the  present  schedule  and  probable  consumption  of  kilowatt 
hours  under  proposed  scales.  This  is  information  which 
every  plant  should  have  constantly  before  it,   and  properly 
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recapitulated  for  its  own  purposes.  From  this  examination 
we  are  convinced  that  the  present  schedule  is  improperly 
constructed  in  that  its  blocks  of  50  and  100  kilowatt  hours 
fail  to  accord  with  the  classes  of  consumers  now  depending 
on  the  utility.  Consumers'  records  indicate  well-defined 
groups  of  users  as  follows:  (a)  Minimum  to  10  Kw.  Hr.  per 
month;  (b)  11  to  25  Kw.  Hr.  per  month;  (c)  26  to  50,  and 
(d)  50  to  100,  etc.  In  order  that  rates  may  reflect  the 
quantity  'of  energy  consumed  ,ever  a  prime  consideration  in 
building  rates  for  electrical  utilities  and  their  patrons,  they 
should  be  graduated  in  accord  with  the  experience  shown; 
otherwise  arbitrary  discrimination  results.  The  larger  con- 
sumer may  not,  then,  complain  that  he  is  required  to  pay 
as  much  for  his  greater  quantity,  produced  at  less-per-unit 
expense  as  the  consumer  who  uses  only  10  or  12  kilowatt 
hours  during  a  month,  or  the  small  consumer  be  encouraged 
in  extravagant  use  of  current. 

Constructing  a  schedule  in  accord  with  the  groups  of 
users,  on  the  basis  of  the  actual  number  of  kilowatt  hours 
consumed  during  the  twelve-month  mentioned,  at  rates  we 
feel  are  reasonable,  all  on  the  assumption  of  the  present  lim- 
ited hours  of  service,  we  make  this  estimate: 

I. 
Revenues. 

Lighting — 
856    Mill.     Charges    at    $1.75 ?  1,489.00 

Min.    to     10  KWH— 14.045- KWH    @  22  cents 3,089.90 

11  to     25  KWH— 13.323    KWH    @  21  cents 2,757.83 

26  to     50  KWH—  9,463    KWH    @  20  cents 1,892.60 

51  to  100  KWH—  8,698    KWH    @  19  cents 1,652.62 

101  to  200  KWH—  5.671    KWH    (a)  IS  cents 1,020.78 

Additional                      2,915    KWH    @  17  cents - 495.55 

Total   $10,949.28 

Less   10%    Discount 1,094.92 

$  9  854.36 

Total      Metered      Lighting     $11,'352.'36 

Street    Lights,    Jail   and    Pump    House    .^. 744.00 

Revenue    from    Flat    Rates    .'. 57.25 

TOTAL    LIGHTING    REVENUE $12,153.61 

Power — 

For  one  year   (On  basis  of  consumption  from   Sept.    1920 

to    May    1921)    $  1,194.84 

Rates  for  Citv  Pumping: 

$1.00  HP   Connected,    plus 

First   1,000   KWH   (a)   6   cents   

Next   1,000  KWH   @    5   cents   

Addl.    1.000  KWH  @   4  cents  

20   HP    Connected   x  12    240.00 

TOTAL    POWER    REVENUE    $  1,434.84 

(This    estimate    includes    city    pumping    which    was    discontinued    in    May    and 

has    not    been    resumed    to    date) 
TOTAL    REVENUES    $13,588.45 
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II. 

Expenses. 

I-i'Jor      $  4  .  023. 00 

Taxes.     (1921)     327. 12 

Insurance    156! 00 

Depreciation     ^ 91fi.00 

Fuel    and    all    other    expenses 6,305.91 


TOTAL    EXPENSES    .$11,728.03 

(All   estimates  on  basis  of  present    costs.      Excludes   charge   of   $200   per   year 
asked  for  amortization   of  gas  producer) 

These  expenses  are  as  conservative  as  possible.  The 
manager  is  allowed  a  salary  $150.00  per  month ;  the  engineer 
and  fireman  a  salary  of  $150.00  per  month,  or  a  total  for 
both  of  $3,600.00  a  year.  The  remaining  $423.00  under 
"Labor"  is  for  contingencies.  Taxes  and  insurance  are 
actual.  Depreciation  is  in  accord  with  necessity.  Figuring 
coal  consumption,  on  the  present  cost  of  $3.25  per  ton  at 
the  mine,  plus  freight  $1.75,  and  an  unloading  cost  of  25 
cents  per  ton,  at  1,050  tons,  there  will  be  required  at  least 
$5,512.50  for  that  item;  1,065.98  tons  of  coal  actually  con- 
sumed from  October,  1920,  through  September,  1921,  cost 
in  the  company's  bins,  $6,201.40,  ranging  from  $3.44  to 
$5.78  per  ton.  Lubricating  oil  costs  about  80  cents  per 
gallon. 

Our  estimate  leaves  $1,860.42  to  apply  as  fair  return, 
or  at  the  rate  of  9.4  per  cent  per  annum  on  the  rate  base 
of  $19,610.00.  This  may  seem  high,  but  when  it  is  remem- 
bered that  the  revenues  above  are  assumed  to  include  about 
$1,500  for  city  pumping,  which  is  not  now  being  received, 
any  return  which  could  be  thought  to  be  excessive  is  wiped 
out.  Under  this  estimate  we  shall  require  the  company 
(a)  to  commence  service  each  day  at  least  one-half  hour 
before  dusk,  and  to  continue  until  2  a.  m.  following  Satur- 
day nights  and  1  a.  m.  on  all  other  nights ;  (b)  to  commence 
service  at  6  a.  m.  during  the  months  of  October,  November, 
December,  January,  February  and  March,  and  run  until 
broad  daylight ;  (c)  to  furnish  service  from  6  a.  m.  to  12 
noon  on  Monday  and  Tuesday  of  each  week  for  the  demand 
of  housewives  depending  on  electric  appliances  for  washing 
and  ironing. 

Twenty-four  Hour  Service. 

There  is  no  reliable  estimate  in  the  record  as  to  the 
probable  increased  consumption  of  current  on  account  of 
24-hour  service — in  the  nature  of  things  the  very  best  esti- 
mate that  could  be  made  would  be  largely  conjecture  and 
surmise.  The  conflicting  statements  of  consumers  as  to 
what  additional  devices,  lights  and  motors  they  may  use 
afford    no    ground    for    us    to    prophesy    with    even   relative 
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finality.  We  have,  accordingly,  indulged  in  three  assump- 
tions of  percentage  increases  in  lighting  revenues  on  the  rate 
schedule  above  projected. 

On  the  expense  side  there  are  two  estimates  of  the 
additional  requirements  for  24-hour  service.  Mr.  Jackish, 
the  manager,  puts  the  additional  operating  expense  at  $6,000 
per  year,  which  would  make  it  necessary  to  increase  our 
estimated  revenues  to  maintain  the  rate  of  return  shown 
and  absorb  this  new  expense  44  per  centum.  Mr.  Bonner, 
who  is  of  opinion  that  "the  prospective  day  load  in  Poplar 
would  be  insufficient  to  pay  the  additional  cost  thereof," 
estimates  additional  operating  expense  at  $4,200  per  year, 
requiring  a  31  per  cent  increase  in  revenue.  This  is  a  per 
month  cost  of  $350.00,  divided,  labor  (an  additional  engineer- 
fireman),  $150.00,  and  fuel  and  supplies,  $200.00.  We  think 
Bonner's  estimate  the  safer  one.  On  these  hypotheses,  we 
estimate  24-hour  service  requirements,  under  assumed  light- 
ing revenue  increases  of  10,  20  and  30  per  cent,  respectively, 
and  on  the  new  rate  scale  as  follows: 


10  Per  Cent 
Increase  in 
Lighting- 
Revenues 


20  Per  Cent 
Increase  in 
I^ighting 
Revenues 


Lighting — 

Revenues  estiinated  as  in  I, 
supra,  plus  per  cent  increase, 
as  indicated,  for  24  hour  serv- 
ice      

Municipal    Power — 

If  City  resumes  pumping  serv- 
ice on  basis  of  schedule  in 
I,     supra     

Total  Revenues,  exclusive  of 
Day   Power    Load    

Total  Requirements:  Expense 
estimated  as  in  I  supra,  .$11,- 
728.03  plus  $4,200  additional 
for  24  hour  service,  plus  $1.- 
568.80  for  return  at  S%  on 
$19,610.00     

Difference-Additional  Revenue 
required  from  day  Power 
service      


$13,368.97 


1,434.84 


$14,803.81 


$14,584.33 


1,434.84 


$16,019.1'; 


$17,496.83 


$  2,693.02 


$17,496.83 


1.47 


.66 


30  Per  Cent 
Increase  in 
Lighting 
Revenues 


$15,799.69 


1.434.84 


$17,234.53 


$17,496.83 


***  $       262.30 


*  According  to  above  estimate  it  will  be  necessary  that  the  day  power  load 
amount  to  (including  connected  load)  22.442  KWH  per  year  @  12c  per  KWH 
or  approximately  1,870  KWH  consumption  per  month  "in  addition  to  an  in- 
crease   of    10%    in    lighting    revenues. 

**  According    to    above    estimate    it    will    be    necessary    that    the    day    power 
o^cl    amount    to    12,314    KWH    per    year    (oi    12c    per    KWH.     or    approkimately 
1,0^0    KWH    consumption    per    month,    in    addition    to    an    increase    of    20%    in 
lighting    revenues.  ^°. 

***  According    to    above    estimate    it    will    be    necessarv    that    the    dav    power 

''^'^T.'ww"*  ^°  ^'^}^  ^^'^  P^'"  y^^''  @  12c  per  KWH,  or  approkimately 
182  KWH  consumption  per  month  in  addition  to  an  increase  of  30%,  in 
lighting   revenues.  ^° 
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In  the  absence  of  some  reasonable  assurance  that  Poplar 
electric  users  will  demand  sufficient  energy  to  make  a  day 
load  which  will  earn,  by  any  combination  of  lighting  and 
power  revenues,  the  additional  sum  per  year  of  $5,768.80  at 
rates  herein  projected,  we  are  not  justified  in  ordering  the 
rendition  of  24-hour  service.  There  is,  of  course,  no  objec- 
tion to  the  company  canvassing  its  customers  with  a  view 
to  the  customers  subscribing  for  sufficient  energy  to  meet 
the  requirements  of  the  day  load,  and  if  enough  consumers 
will  so  subscribe,  plainly  stating  the  quantity  and  rates  they 
may  be  billed  for,  we  will,  on  the  showing  of  that  fact,  order 
the  commencement  of  24-hour  service.  We  recommend  to  the 
management  an  honest  and  persistent  effort  to  render  the 
service  desired.  In  this  connection  we  emphasize  our  feel- 
ing that  the  city  council  should,  without  further  delay,  con- 
tract with  the  utility,  at  rates  to  be  approved  by  this  Com- 
mission, for  the  city  pumping.  All  our  estimates  above 
include  revenue  from  this  source,  and  its  loss  is  a  serious 
blow  to  the  service.  Whether  or  not  Poplar  is  to  enjoy  the 
service  it  desires  depends  largely  on  the  support  it  gives  the 
local  company,  which  has  risked  its  capital  in  the  enterprise. 
In  a  town  of  the  size  of  Poplar  citizens  should,  not  only  for 
the  sake  of  community  wellbeing  and  safety,  but  in  order  to 
insure  that  an  electric  utility,  not  overbuilt,  may  keep  going, 
lend  their  aid  to  the  utility  by  generous  use  of  energy.  In 
larger  towns  the  problem  of  demand  is  not  so  serious.  The 
larger  the  total  demand  the  less  the  individual  cost,  as  a 
general  rule. 

The  owners  and  manager  of  this  plant  will  be  held  to 
strict  accountability  for  satisfactory  service  in  every  par- 
ticular. By  June  1  the  distribution  system  must  be  freed 
of  present  defects.  A  master  meter  and  a  volt  meter  must 
be  installed  and  kept  in  constant  function.  Voltage  must  be 
adequate  and  constant;  service  must  be  commenced  and 
terminated  with  a  punctual  regularity  on  which  the  com- 
munity may  absolutely  depend.  Plant  records  must  be  prop- 
erly kept  in  exact  accord  with  Chapter  171,  Laws  1917,  ana 
the  plant  premises  ought  to  be  cleaned  up,  rubbish  removed 
and  every  effort  made  to  present  a  sightly  physical  appear- 
ance, so  essential  to  proper  and  orderly  operation.  An  appro- 
priate order  will  be  entered. 

ORDER. 

At  a  session  of  the  Public  Service  Commission  of  the 
State  of  Montana,  held  in  its  office  in  the  Capitol,  Helena, 
Montana,  on  the  5th  day  of  January,  1922,  commencing  at 
10  o'clock  A.  M.,  in  the  matter  of  the  complaint  of  the  City 
of  Poplar,  Montana,  against  the  Speed*  Electric  Company, 
alleging   inadequate   service   and   unreasonable   rates   on   the 
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part  of  said  company  as  the  proprietor  of  an  electric  utility 
at  Poplar,  Montana,  and  in  the  matter  of  the  application  of 
the  Speed  Electric  Company  for  increased  rates  for  its 
electric  service  at  Poplar,  Montana,  these  matters  being 
before  the  Commission  upon  the  pleadings  of  the  parties 
hereto,  and  having  been  duly  heard  and  submitted  by  all 
the  parties  interested  herein  at  regular  public  hearing  in 
the  City  of  Poplar  on  October  6th,  1921,  and  a  full  investi- 
gation of  the  matters  and  things  involved  having  been  had, 
and  the  Commission  having  on  the  date  hereof  made  and 
filed  of  record  a  report  containing  its  findings  of  fact  and 
conclusions  therein,  which  said  report  is  hereby  approved 
and  made  a  part  hereof, 

IT  IS  THEREFORE  ORDERED,  That  the  Speed  Elec- 
tric Company  shall,  on  or  before  the  15th  day  of  January, 
1922,  file  with  this  Commission  its  tariffs  in  duplicate,  to 
be  known  as  Tariff  No.  2,  cancelling  all  prior  tariffs,  rates, 
tolls  and  charges,  which  said  Tariff  No.  2  shall  contain  the 
following  rates  and  charges,  effective  February  1,  1922: 

LIGHTING    RATES 

First     10    KWH    22c    per  KTVH 

11   to     25    KWH    21c    per  KWH 

26   to      50   KWH   20c    per  KWH 

51    to   100    KWH    19c   per  KWH 

101   to  200    KWH   18c    per  KWH 

All    Additional        17c    per  KWH 

Minimum    monthly    charge,     $1.75.       Ten    per    cent    discount  on    bills    paid 
within    ten    days.    ' 

MUNICIPAL     LIGHTING 
Flat    Rates: 

8    Street  Lights,    $50.00  per  month 

1  Pilot   Light,    on   tank,    $9.00  per   month 

General    Power    Rate: 

$1.00    per    month  per    HP    connected,     plus  the    following 
kilowatt    hour    rate    for    current    consumed: 

1  HP  Motor    or    less    @     12c  per  KWH 

2  HP  Motor    or    less    @    lie  per  KWH 

3  HP  Motor    or    less    @    10c  per  KWH 
5    HP  Motor    or    less    @       9c  per  KWH 

10    HP    Motor    or    less    @       Sc    per    KWH 
Over  10    HP  @      6c    per    KWH 

The  above   rate  subject  to  a  discount   of   10   per  cent   if   paid   on   or   before 
the  10th  day  of  the  month  following  the  month  in  which  service  was  rendered. 

IT  IS  FURTHER  ORDERED,  That  the  Speed  Electric 
Company  shall  commence  electric  service  daily  as  follows: 
(1)  Each  day  at  least  one-half  hour  before  dusk  and  to  con- 
tinue without  interruption  until  2  o'clock  A,  M.  on  each  Sun- 
day  morning  and  1  o'clock  A.  M.  on  each  Monday,  Tuesday, 
Wednesday,  Thursday,  Friday  and  Saturday  morning;  (2) 
During  the  months  of  October,  November,  December,  Jan- 
uary, February  and  March,  at  6  o'clock  A.  M.  and  run  until 
broad  daylight  without  interruption,  in  addition  to  the  serv- 
ice hereinbefore  and  hereinafter  ordered;  (3)  From  6  o'clock 
A.  M.  to  12  o'clock  noon  on  each  Monday  and  on  each  Tues- 
day of  each  week  throughout  the  year. 
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IT  IS  FURTHER  ORDERED,  That  the  manager  of  the 
Speed  Electric  Company  shall  make  a  diligent,  persistent 
and  honest  effort  to  secure  from  electric  users  of  Poplar, 
Montana,  and  others  a  sufficient  day  load,  by  any  combina- 
tion of  power  and  lighting  demand,  to  warrant  continuous 
daily  24-hour  service,  and  full  report  of  such  effort  shall 
be  made  to  this  Commission  in  writing  on  or  before  March 
1st,  1922. 

IT  IS  FURTHER  ORDERED,  That  the  Speed  Electric 
Company  shall,  on  or  before  March  1st,  1922,  install  and 
thereafter  keep  in  constant  normal  operating  condition  a 
master '  meter  and  a  volt  meter,  and  that  a  regular  and 
complete  log  of  such  instrum.ents  be  faithfully  kept  each  day 
at  the  plant. 

IT  IS  FURTHER  ORDERED,  That  on  or  before  June 
1st,  1922,  the  Speed  Electric  Company  shall  thoroughly  over- 
haul and  improve  its  distribution  system  so  as  to  eliminate 
the  errors  and  defects  now  obtaining  therein,  and  so  as 
completely  to  effectuate  normal  service  of  energy  for  all 
purposes  in  quantity  and  quality. 

IT  IS  FURTHER  ORDERED,  That  the  Speed  Electric 
Company  shall  make  every  reasonable  effort  to  secure  the 
City  pumping  load  and  all  other  municipal  and  governmental 
business  capable  of  development  at  Poplar,  Montana. 

IT  IS  FURTHER  ORDERED,  That  the  .Speed  Electric 
Company  shall  annually  set  aside  in  a  depreciation  reserve 
the  sum  of  $916.00,  and  that  no  disbursement  shall  be  made 
from  such  reserve  or  such  sum  save  and  except  in  strict 
accordance  with  our  Uniform  Classification  of  Account. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve,  by  mail,  a  certified  copy  of  this  Report  and  Order 
upon  each  of  the  parties  hereto,  and  that  the  same  shall  be 
in  full  force  and  effect  forthwith. 


ORDER  NO.  1329. 

Contracts— Ch.  r)2,  Laws  1913— Filiiifr. 

General  order  issued  to  all  public  utilities  under  tbe 
jurisdiction  of  the  Public  Service  Commission  of  Montana, 
requiring  that  such  utilities  file  on  or  before  the  first  day  of 
February,  1922,  a  copy  of  each  contract,  special  contract, 
agreement  or  understanding,  oral  or  written  or  however  desig- 
nated, for  the  delivery  to  any  person  of  the  product  or  service 
of  such  utility  naming  rates,  tolls  and  charges  for  the  service 
or  product,  which  rates,  tolls,  charges,  etc.,  are  not  on  Jan- 
uary 4th,  1922,  on  file  in  the  office  of  the  Commission,  in  reg- 
gularly  approved  schedules,  or  in  special  contracts,  etc.,  which 
are  a  part  of  the  records  and  files  of  the  Commission. 
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At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol,  at  Helena,  Montana, 
on  the  4th  day  of  January,  1922,  commencing  at  10  o'clock 
A.  M.,  present  Chairman  Dennis  and  Commissioners  Boyle 
and  Ross,  there  came  before  the  Commission  for  considera- 
tion and  action  the  general  matter  of  contract  rates,  tolls 
and  charges  and  special  contracts  made  and  entered  into 
between  various  public  utilities  operating  in  the  State  of 
Montana  and  various  consumers  in  such  state,  and  it  appear- 
ing as  follows,  to-wit: 

(1)  That  on  the  27th  day  of  March,  1913,  the  PubHc 
Service  Commission  of  Montana  did,  pursuant  to  the  pro- 
visions of  Chapter  52,  Laws  1913,  make  and  enter  the  fol' 
lowing  order,  to-wit: 

Office  of  the  Public  Service   Commission  of  the  State 

of  Montana. 


ORDER  NO.  1. 

"Pursuant  to  the  provisions  of  Section  11,  Chapter  52, 
Session  Laws  1913,  IT  IS  HEREBY  ORDERED,  That  every 
public  utility  producing,  delivering  or  furnishing  to  others 
heat,  street  railway  service,  light,  power  in  any  form  or  by 
any  agency,  water  for  business,  manufacturing,  household 
use  or  sewerage  service,  telegraph  or  telephone  service,  shall 
file  in  duplicate  with  the  Commission,  not  later  than  April 
8th,  1913,  printed  or  typewritten  schedules  showing  all  rates, 
tolls  and  charges  in  effect  for  any  service  performed,  and 
all  rules  and  regulations  in  any  manner  affecting  the  rates 
charged  or  service  rendered,  this  to  include  copy  of  any  and 
all  existing  contracts.  Such*  schedules  also  to  embody  any 
and  all  service  furnished  gratis,  and  the  same  shall  be  sub- 
mitted over  the  signature  of  the  proper  officer." 

By  order  of  the  Public  Service  Commission  of  the  State 
of  Montana. 

By  R.  F.  McLaren,  Secretary. 

Helena,  Montana,  March  27th,   1913. 

(2)  That  pursuant  to  the  provisions  of  such  order, 
public  utilities  did  file  with  the  Commission,  not  later  than 
April  8th,  1913,  or  within  lawful  extensions  of  such  date, 
certain  of  the  schedules  named  in  said  Order  No.  1,  and  like- 
wise certain  existing  contracts  then  in  effect  between  the 
various  utilities  and  various  consumers  throughout  the  State 
of  Montana. 
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(3)  That  certain  public  utilities  so  defined  in  Chapter 
52,  Laws  1913,  and  operating  on  or  about  the  27th  day  of 
March,  1913,  within  the  State  of  Montana,  did  not  file  with 
the  Commission  printed  or  typewritten  schedules  showing 
all  rates,  tolls  and  charges  in  effect  for  service  performed 
and  all  rules  and  regulations  in  any  manner  affecting  the 
rates,  charges  or  service  rendered  and  all  and  singular  their 
existing  contracts  for  service  rendered  or  product  delivered, 
and  further,  since  the  date  of  said  order  new  utilities  com- 
ing into  being  within  the  State  of  Montana  have  not  fully 
and  carefully  complied  therewith  or  with  Chapter  52,  Laws 
1913,  or  at  all,  and  that  other  utilities  within  the  State  of 
Montana  have  entered  into  and  executed,  since  the  27th  day 
of  March,  1913,  new,  further,  or  additional  contracts  or 
renewals,  revisions  or  modifications  of  contracts  in  force  on 
or  about  the  4th  day  of  March,  1913,  without  filing  the  same 
with  this  Commission,  and  that  there  are  now  outstanding 
within  the  State  of  Montana  many  special  contracts,  agree- 
ments, etc.,  made  by  public  utilities,  which  contracts,  etc., 
are  not  on  file  with  this  Commission,  some  of  which  are 
known  to  the  Commission  and  known  to  contain  discrimina- 
tory rates  and  enforced  discriminatory  practices  and  other 
unlawful  matter  and  things. 

NOW,  THEREFORE,  IT  IS  ORDERED,  as  follov/s,  to- 
wit: 

That  every  corporation  (both  public  and  private),  com- 
pany, individual,  association  of  individuals,  their  lessees, 
trustees  or  receivers  appointed  by  any  court  whatsoever, 
that  now  may  own,  operate  or  control  any  plant  or  equip- 
ment, or  any  part  of  a  plant  or  equipment,  within  the  State 
for  the  production,  delivery  or  furnishing  for  or  to  other 
persons,  firms,  associations  or  corporations,  private  or  muni- 
cipal, heat,  street  railway  service,  light,  power  in  any  form 
or  by  any  agency,  water  for  business,  manufacturing,  house- 
hold use,  or  sewerage  service,  whether  within  the  limits  of 
municipalities,  towns  and  villages  or  elsewhere ;  telegraph 
or  telephone  service,  shall,  on  or  before  Wednesday,  the  1st 
day  of  February,  1922,  file  in  the  office  of  the  Public  Service 
Commission  in  the  Capitol  at  Helena,  Montana,  in  duplicate, 
a  copy  of  each  contract,  special  contract,  agreement  or 
understanding,  whether  oral  or  written  and  however  styled 
or  designated,  for  the  furnishing  of  or  delivery  to  any  other 
person,  firm  or  corporation  within  the  State  of  Montana,  the 
product  or  service  of  such  public  utility,  whether  said  con- 
tracts, etc.,  name  rates,  tolls  and  charges  for  the  service  or 
product  or  otherwise,  and  in  addition,  statement,  in  duplicate, 
of  all  rates,  tolls,  charges,  fees,  moneys,  goods  or  service 
demanded,    collected,    charged    or   received    from    any    other 
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person,  for  the  product  or  service  of  such  pubhc  utiUty, 
which  said  rates,  tolls,  charges  and  contracts,  etc.,  are  not 
now  on  file  in  the  office  of  said  Public  Service  Commission 
of  Montana,  either  in  regularly  approved  schedules  or  in 
special  contracts,  agreements,  etc.,  which  are  a  part  of  the 
records  and  files  of  such  Public  Service  Commission. 

It  is  intended  by  this  order  that  each  public  utility 
operating  in  the  State  of  Montana  shall  make  full,  frank 
and  complete  exposure  of  every  rate,  toll  or  charge  which  is 
collected  from  any  person,  firm  or  corporation  within  the 
State  of  Montana  under  contract  or  otherwise,  and  that  all 
and  singular  its  contracts,  special  contracts,  agreements  or 
understandings  for  service  rendered  or  product  delivered 
shall  become  part  of  the  records  and  files  of  said  Public 
Service  Commission,  with  the  view  thereafter  to  the  modifi- 
cation or  abrogation  of  such  contracts,  whether  in  force  on 
March  4,  1913,  or  before  said  date,  or  otherwise,  if  the  same 
appears  proper,  and  the  statement  of  all  public  utility  rates, 
tolls  and  charges  only  in  approved  tariffs  and  not  otherwise. 

It  is  not  intended  by  this  order  to  require  public  utilities 
to  file  a  copy  of  each  contract  or  application  for  service 
executed  with  each  consumer,  which  states  tariff  rates  now 
on  file  with,  and  approved  by,  this  Commission,  two  sample 
forms  of  such  contracts  or  applications  being  sufficient  com- 
pliance herewith.  What  is  required  are  copies  of  every  con- 
tract or  agreement  under  which  service  is  rendered  or 
product  sold  (1)  at  rates  other  than  tariff  rates,  or  (2)  at 
tariff  rates,  but  under  some  special,  or  contract  form  appli- 
cable to  the  particular  consumer  or  consumers  and  not  to 
patrons  generally.  If  none  such  are  outstanding,  an  affi- 
davit to  that  effect  should  be  filed  in  response  hereto. 


IN  RE  GREAT  FALI^S  GAS  RATES. 

(Docket  No.  791.    Report  and  Interlocutory  Order  No.  1334.) 
(Hearing  September  28,  29  and  30,  1921.) 

(Interlocutory  Order,  March  22,  1922.) 

Eates — Public  Utility — Application   for   Increase — Request   for   Informa- 
niation  Following"  Formal  Conclusion  of  a  Public  Hearing. 

1.  During  a  rate  inquiry,  the  Commission  requested  of 
the  applicant  utility  tliat  it  furnish  specific  information,  and 
the  utility  long  delayed  answer  to  such  request,  and  finally 
replied  criticizing  the  propriety  and  relevancy  of  the  informa- 
tion requested,  the  Commission  entered  an  order  denying  the 
application  of  the  utility  for  an  increase  in  rates  unless  such 
utility  showed  causes  within  thirty  days  from  the  date  of 
such   order,    why   the   information   could    not    be   furnished. 
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Application  for  Rate  Increase — Information — Records   Beyond  Jurisdic- 
tion—Duty of  Utility. 

2.  Where  a  public  utility  operating  in  the  State  of  Mon- 
tana keeps  certain  necessary  evidence  at  its  office  in  Chicago, 
it  is  the  company's  duty  since  it  seeks  equity,'  promptly  to  do 
equity  by  voluntarily  furnishing  such  records  or  the  informa- 
tion therefrom,  without  compelling  the  Commission  to  move  by 
mandatory  process  in  the  courts  in  order  to  force  disclosure  of 
the   facts. 

Application   for  Rate  Increase — Conclusion   of  Foi-nial  Hearing — Power 
of  Commission  to  Continue  Investifration  on  Its  Own  Motion. 

3.  Where  public  hearing  is  required  on  application  for  a 
rate  increase,  the  Commission  having  fairly  satisfied  that  re- 
quisite, they  proceed  administratively  and  pursue  the  inquiry 
beyond  the  evidence  brought  before  it  by  the  complaining  and 
defending  parties,  and  this  irrespective  of  who  initiiated  the 
proceeding. 

Application  for  an  increase  in  rates  for  gas  sold  in 
Great  Falls,  Montana,  by  the  Great  Falls  Gas  Company. 
Interlocutory  order  entered  denying  further  consideration  of 
cause  unless  additional  information  requested  be  furnished 
within  thirty  days  or  good  cause  shown  why  the  same  can 
not  be  furnished. 

Appearances:  E.  G.  Toomey,  Counsel,  James  H.  Bon- 
ner, Chief  Engineer,  for  the  Commission ;  Drew  McMahon  & 
McMahon,  by  Walter  Drew,  for  the  applicants,  A.  J.  Luick, 
E.  T.  Foster,  W.  A.  Bertke,  Engineering  Counsel,  for  the 
applicant;  J.  H.  Corcoran,  H.  R.  Eickemeyer,  for  gas  con- 
sumers in  Great  Falls. 

Before:     The  Commission,  en  banc,  in  Great  Falls. 

By  the  Commission:  Anticipating  an  application  by 
the  Great  Falls  Gas  Company  for  a  general  increase,  certain 
consumers  and  other  citizens  of  Great  Falls  filed  complaint 
against  that  utility  on  August  13,  1921,  the  object  of  which 
was  to  secure  an  order  of  this  Commission  directing  the 
restoration  of  those  rates  for  gas  service  which  are  named 
in  the  franchise  under  which  the  company  now  operates. 
Such  rates  were  departed  from,  by  our  order,  on  August  1, 
1918,  after  appropriate  investigation  and  hearing  on  appli- 
cation of  the  company.  (11  Mont.  R.  R.  &  P.  S.  C.  Reports, 
160.) 

On  August  29,  1921,  the  Great  Falls  Gas  Company  filed 
its  formal  application  for  concurrence  of  the  Commission  in 
a  proposed  schedule  of  rates  and  for  the  ascertainment  and 
determination  by  the  Commission  of  the  fair  value  of 
petitioner's  property,  used  and  useful  for  the  convenience 
of  the  public.  Paragraphs  three  and  four  of  the  application 
are  as  follows: 

"That  the  said  rates  and  schedules  of  rates  prescribed 
by  said  order  of  the  Commission,  and  since,  and  now  fol- 
lowed, enforced  and  complied  with  by  your  petitioner,  are, 
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and  each  of  them  is,  and  at  all  times  since  the  date  of  said 
order,  has  been  inadequate  and  unjust  to  this  petitioner,  and 
unreasonable  in  that  the  said  rates  and  schedules  of  rates 
have  operated,  and  still  operate,  to  deny  the  petitioner  and 
to  prevent  your  petitioner  from  obtaining  for  services  ren- 
dered by  it  to  and  for  the  public  sufficient  revenue  to  cover 
your  petitioner's  necessary  operating  expense,  including  de- 
preciation and  a  reasonable  return  upon  the  fair  value  of  the 
property  of  your  petitioner,  used  and  useful  for  the  con- 
venience of  the  public. 

"That  your  petitioner  has  never  made  an  excessive  re- 
turn and  has  never  made  a  reasonaole  return  upon  the  fair 
value  of  its  property,  used  and  useful  for  the  convenience  of 
the  public ;  that  your  petitioner  has  never  been  able  to  set 
up  or  provide  for,  out  of  earnings,  a  proper  reserve  fund  to 
cover  the  depreciation  on  the  petitioner's  said  property;  that 
the  city  and  community  of  Great  Falls  is  a  growing,  prosper- 
ous and  substantial  city  and  community  and  that  the  future 
growth,  prosperity  and  development  of  said  city  and  com- 
munity will  require  your  petitioner  to  make  extensions,  addi- 
tions and  betterments  in  and  to  its  gas  plant  and  system  in 
order  that  your  petitioner's  service  to  the  public  may  be 
efficiently  maintained  and  be  reasonably  adequate  at  all 
times  to  meet  the  growing  needs  and  demands  of  the  public 
for  said  service ;  that  said  additions,  extensions  and  better- 
ments require,  and  will  require,  new  and  additional  capital, 
now  and  from  time  to  time ;  that  the  owners  of  capital  who 
might  furnish  the  same  for  said  purpose  cannot  be  required 
to  do  so  by  your  petitioner  or  by  any  mandate  of  govern- 
ment, and  can  only  be  induced  to  furnish  said  capital  by 
offering  and  assuring  to  them  a  fair  rate  of  return,  coupled 
with  such  assurance,  for  the  payment  thereof  and  for  the 
repayment  of  the  principal  when  due,  as  can  be  given  only 
by  a  history  of  earnings  satisfactory  and  convincing  to  the 
investor;  that  by  reason  of  the  inadequate  earnings  of  your 
petitioner  in  the  past  and,  in  particular,  by  reason  of  the 
inadequate  earnings  permitted  and  allowed  your  petitioner, 
now  and  since  the  effective  date  thereof,  under  the  rates  and 
schedules  of  rates  prescribed  by  this  Commission  in  its  said 
order  of  July  31st,  1918,  your  petitioner's  credit  and  finan- 
cial standing,  as  an  applicant  or  bidder  for  new  capital,  have 
been  and  are  seriously  impaired,  so  that  the  public  will  not 
invest  in  or  purchase  your  petitioner's  bonds,  notes  or  other 
securities  at  any  reasonable  or  practicable  prices  or  at  rea- 
sonable or  practicable  rates  of  return,  all  of  which  has 
worked  and,  unless  corrected  and  remedied  with  the  concur- 
rence of  this  Commission,  will  continue  to  work,  great  and 
irreparable  injury  to  your  petitioner,  to  the  public  served 
by  your  petitioner  and  to  the  public  interests  involved." 
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Present  rates  alleged  deficient  and  rates  proposed  as 
reasonably  compensatory  are  the  following: 

(PRESENT     RATE) 
"Schedule    'A' — General     Rate 

First    10.000    cu.     ft.     $1.9,')    per  lOOO  cu.  ft.  *niscount  10<^(. 

Next    10.000    cu.     ft.       1.75    per  1000  cu.  ft.  »l)iscount  10c      per  M. 

Next    30.000    cu.    ft.       1.55    i)er  1000  cu.  ft.  ♦Discount  10c      per  M. 

Over    50.000    cu.     ft.       1.30    per  lOOO  cu.  ft.  ♦Discount  10c      per  M. 
Minimum   monthly    bill    50c. 

♦  Discounts    allowed    if    bill    is    paid    by    the    10th    of    the    month    following 
the   month   in    which   service   was   rendered. 

"Schedule     'B' — Prepayment     Meters 

"Meters  set  at   $1.S0  per  1000  cubic  feet" 

(PROPOSED    RATE) 
"Schedule    'A' — General    Rate 

Net 

For   the   First    10,000    cu.    ft  $2.(W    per    1000    cu.  ft. 

For    the    Next    10.000    cu.     ft l.i>0    per    1000    cu.  ft. 

For    the    Next    30,000    cu.    ft 1.70    per    1000    cu.  ft. 

All    Over  50,000    cu.    ft 1.45    per    1000    cu.  ft. 

"Bills    are    due    and    payable    on    or    before    the    tenth    (10th)    day  of    the 

month  following  the  month  in  which  service  is  rendered.  For  failure  to  pay 
bills  before  the  10th  of  the  month  a  penalty  of  ten  (10)  cents  per  thousand 
cubic   feet   shall  be   added. 

Minimum     Bill     $1.00 

Schedule    "B" — Prepayment    Meters. 
"Prepayment  Meters  set  at   $2.00   per   1,000   cubic  feet" 

Following  submission  of  the  case  by  all  interested  at 
the  conclusion  of  the  hearing  on  September  30,  1921,  the 
Commission  has  been  giving  the  testimony  that  careful 
study  which  is  demanded  of  a  record  at  once  voluminous  and 
of  highly  technical  content.  The  Commission's  engineer  and 
auditor  have  been  employed  in  field  and  book  investigations 
subsequent  to  the  hearing  as  a  result  of  this  study  and  dur- 
ing its  continuance.  Their  labors  result  in  additional 
evidence. 

Because  this  study  revealed  an  unsatisfactory  state  of 
the  record  in  some  particulars,  hereafter  referred  to,  due  to 
absence  from  the  hearing  of  witnesses  thoroughly  familiar 
with  plant  history,  corporate  organization,  and  fiscal  opera- 
tions, determination  was  reached  to  make  further  effort  to 
elicit  evidence  deemed  essential,  or,  at  least,  not  to  close 
the  case  on  what  seemed  an  insufficient  record  for  intelli- 
gent determination  unless  that  could  be  avoided  and,  accord- 
ingly, on  January  31,  1922,  the  following  communication 
was  addressed  to  counsel  of  record  for  applicant: 

"In  connection  with  the  Great  Falls  Gas  Company  case 
now  pending  before  this  Commission,  we  wish  you  would 
advise  us: 

"1.  The  date  of  each  issue  and  the  amount  of  each 
issue  of  common  stock,  (a)  authorized;  (b)  sold;  (c)  price 
per  share;  (d)  proceeds  realized  from  sale  and  returned  into 
corporate  treasury. 
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"2.    The  same  information  as  above  for  preferred  stock. 

"3.  Date  and  amount  of  each  bond  issued;  term  of 
bonds ;  total  proceeds  reahzed  from  sale  and  returned  into 
corporate  treasury;  property  pledged  for  bonds. 

"4.  Date  and  amount  (total  and  per  share)  of  each 
dividend. 

"(a)     In  money. 

"(b)     In  stock. 

"(c)     Or  otherwise. 

"5.  Price  paid  former  corporation  or  owner  for  Gordon 
franchise  and  all  property  at  time  of  taking  same  over  in 
1908,  1909  or  1910. 

"6.  List  of  all  property  additions,  improvements  and 
extensions  since  original  purchase,  together  with  actual  cost 
of  same. 

"7.  Specific  sums  from  earnings  invested  in  specific 
improvements,  etc.,  from  year  to  year." 

Response  not  being  made  by  March  7,  1922,  on  that 
date  the  following  communication  was  mailed: 

"Please  refer  to  our  letter  of  January  31,  1922,  in  re 
Great  Falls  Gas  Company  and  advise  us  when  we  may  expect 
the  information  requested." 

On  March  10,  1922,  this  reply  was  received: 

"I  have  your  letter  of  the  7th  by  Mr.  E.  G.  Toomey, 
Secretary,  referring  to  your  letter  to  me  of  January  31st 
and  asking  when  you  may  expect  the  information  requested 
therein.  Your  letter  of  January  31st  was  by  me  forwarded 
to  the  Chicago  office  of  the  Great  Falls  Gas  Company  for 
attention  and  reply  directly  to  the  Commission,  as  I  had 
none  of  the  information  requested. 

"I  did  not  retain  a  copy  of  the  letter,  but  I  do  retain  my 
impression  upon  reading  it  that  the  information  therein 
requested  was  not  of  such  relevancy  to  the  issues  in  the 
Great  Falls  Gas  case  that  the  decision  of  the  Commission 
could  be  affected  by  it  or  ought  to  be  deferred  pending  your 
receipt  of  it. 

"I  am  writing  to  the  Chicago  office  immediately  advis- 
ing of  the  receipt  of  your  favor  of  March  7th  and  asking 
them  to  write  you  directly  and  promptly  in  reply  to  your 
letter  of  January  31st." 

From  the  lapse  of  time  subsequent  to  our  initial  re- 
quest (we  thought  an  order  unnecessary)  during  which  no 
notice  was  taken  of  the  same,  no  effort  made  to  show  im- 
possibility of  furnishing  the  facts  sought,  or  prayer  made 
for  given  time  in  its  preparation,  and  from  the  applicant's 
reply,  we  have  only  to  conclude  that  our  request  is  thought 
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unworthy  of  notice.  This  is  the  first  time  that  we  have  met 
with  such  conduct  in  a  pending  case,  and  we  do  not  propose 
to  have  our  authority  set  at  naught  in  such  a  fashion.  The 
PubHc  Service  Commission  statute  gives  us  the  "right  to 
obtain  from  any  pubHc  utility  all  necessary  information  to 
enable  the  Commission  to  perform  its  duties"  (Sec.  15  (a), 
and  the  act  furnishes  ample  means  to  enforce  the  right, 
within  the  territorial  limits  of  the  state.  But  exact  and 
authoritative  answers  to  the  request,  it  appears  from  the 
transcript  and  our  subsequent  examination  of  records  in  the 
Great  Falls  office,  can  only  be  obtained  from  the  Chicago 
office  of  the  company,  beyond  the  present  reach  of  this 
Commission.  In  this  state  of  affairs  clearly  it  is  the  com- 
pany's duty,  since  it  seeks  equity,  promptly  to  do  equity 
without  compelling  us  to  move  for  mandatory  process  of  the 
courts  to  compel  disclosure  of  the  facts,  with  consequent 
additional  delay  and  interruption.  If  the  Great  Falls  Gas 
Company  can,  by  the  simple  expedient  of  keeping  essential 
records  in  Chicago,  prohibit  us  from  necessary .  scrutiny  of 
its  affairs,  then,  too,  can  most  of  the  public  utilities  opera- 
ing  in  Montana  escape  supervision  and  our  authority  over 
them  be  reduced  to  the  exercise  of  judgment  on  such  facts 
as  applicants  may  be  pleased  to  show  us. 

That  the  matters  requested  are  clearly  relevant  to  the 
proceeding,  indeed,  that  any  rate-making  body  should  insist 
upon  them,  is  too  firmly  established  to  doubt  now,  for  which 
see  all  the  principal  rate  cases  from  Smyth  v.  Ames,  169 
U.  S.  466  (1898),  to  Newton,  as  Attorney  General  v.  Con- 
solidated Gas  Company  of  New  York  (and  allied  cases),  

U.  S ,  decided  March  6,  1922.     We  do  not  mean  to  say 

that  the  facts  requested  are  to  be  given  controlling  or,  for 
that  matter,  any  weight;  their  utility  and  applicability  are 
to  be  determined  when  they  are  exposed.  But  they  are  items 
or  criteria  which  courts  and  commissions  generally  hold 
should  be  considered,  and  given  that  effect  which  the  instant 
case  seems  fairly  to  demand.     They  may  be  of  vital  import. 

Nor  can  it  be  seriously  suggested  now  that  we  are  with- 
out authority,  after  a  proceeding  is  submitted,  to  inquire 
further  on  our  own  motion.  Rate  making  is  a  legislative 
function,  and  in  the  absence  of  statutory  requirement  even 
hearing  may  be  dispensed  with.  (Prentis  v.  Atlantic  Coast 
Line  Co.,  211  U.  S.  210,  29  Sup.  Ct.  67,  53  L.  Ed.  150;  Win- 
chester, etc.,  Ry.  V.  Commonwealth,  106  Va.  264,  281,  55 
S.  E.  692,  698.)  Where  hearing  is  required,  as  by  our  stat- 
ute, the  Commission,  having  fairly  satisfied  that  require- 
ment, may  proceed  administratively.  "These  provisions,  we 
think,  lead  to  the  conclusion  that  the  question  of  the  Com- 
mission entering  upon  an  inquiry  upon  its  own  motion,  or  of 
the  Commission  of  its  own  motion  pursuing  an  inquiry  be- 
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yond  the  evidence  brought  before  it  by  the  complaining  and 
defending  parties,  where  the  inquiry  is  instituted  at  the 
instance  of  such  complaining  party,  is  one  of  discretion  in 
the  Commission,  quite  beyond  the  control  of  the  courts." 
State  V.  Public  Service  Commission,  76  Wash.  492,  136  Pac. 
850.  And  see:  Appleton  Water  Works  Co.  v.  Railroad  Com- 
mission, 154  Wis.  121,  142  N.  W.  476;  Chicago  &  North- 
western Railroad  Co.  v.  Railroad  Commission,  156  Wis.  47, 
145  N.  W.  216;  Muskogee  Gas  &  Electric  Co.  v.  |State,  186 
Pac.  730.  Herein  there  is  yet  opportunity,  if  the  company 
desires,  after  presenting  the  evidence  requested,  to  make 
such  oral  explanation  of  the  same  before  the  Commission 
as  to  it  seems  necessary. 

Unless  the  applicant  furnishes  the  information  re- 
quested within  thirty  days  from  the  date  hereof,  or  shows 
good  cause  why  the  same  can  not  be  done  in  whole  or  part, 
its  application  stands  denied  further  consideration.  An 
appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Public  Service  Commission  of  the 
State  of  Montana,  held  in  its  office  in  the  Capitol  at  Helena 
on  Wednesday,  the  22nd  day  of  March,  1922,  commencing  at 
2  o'clock  P.  M.,  in  the  matter  of  the  application  of  the  Great 
Falls  Gas  Company  for  an  increase  in  rates  for  gas  service 
in  the  City  of  Great  Falls,  Montana,  this  matter  being  before 
the  Commission  upon  the  application  of  said  company,  and 
upon  protests  responsive  thereto  since  the  30th  day  of  Sep- 
tember, 1921,  and  the  Commission  having  on  the  date  hereof 
made  and  filed  of  record  its  report  containing  its  tentative 
conclusions  herein,  which  said  report  is  hereby  approved  and 
made  a  part  hereof,  and  it  appearing  herein  that  information 
necessary  to  an  intelligent  determination  of  this  matter, 
heretofore  requested  by  the  Commission  on  January  31st, 
1922,  has  not  been  furnished  to  the  Commission,  and  the 
Commission  now  being  fully  advised  in  the  premises, 

IT  IS  ORDERED,  That  the  application  of  the  Great 
Falls  Gas  Company,  as  aforesaid,  be  denied  further  con- 
sideration, unless,  within  thirty  days  from  the  date  hereof, 
said  applicant  furnish  in  full  detail  the  information  requested 
by  the  Commission  on  January  31st,  1922,  or,  in  the  alterna- 
tive, show  good  and  sufficient  cause  why  the  same  can  not 
be  furnished. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve,  by  mail,  a  certified  copy  of  this  Report  and  Interlocu- 
tory Order  upon  each  of  the  parties  hereto,  and  that  the 
same  shall  be  in  full  force  and  effect  forthwith. 
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IN  RE  CHINOOK  WATER  RATES. 

(Docket  No.   801.       Report  and   Order   No.    1335.) 
(Hearing,  December  8,  1921.  Decided  April  3,  1922.) 

Municipal   Water  rtililj — Kates — (liaiig-es — Council— Commission. 

1.  Where  a  municipal  corporation  filed  a  tariff  with  the 
Public  Service  Commission  naming  rates  for  water  service,  and 
thereafter  without  the  concurrence  of  the  Commission,  changed 
and  altered  said  filed  rates,  the  changes  were  unlawful  and 
the   rates  resulting   therefrom  void. 

Municipal    Water    Utility — Rates — Council — Commission — Jurisdiction. 

2.  The  Public  Service  Commission  and  not  the  Councils 
or  legislative  bodies  of  the  various  municipalities  in  the  state, 
has  sole  and  exclusive  jurisdiction  over  the  subject  of  public 
utility  rates,  tolls  and  charges,  whether  such  utilities  are  mu- 
nicipally  or   privately  owned. 

Municipal   Corporation — Powers. 

3.  A  municipal  corporation,  being  the  creature  of  the  state, 
can  exercise  no  powers  excepting  those  conferred  upon  it  by 
statute  or  those  incidental  to  the  powers  expressly  granted, 
or  those  indispensable  to  the  powers  of  its  creation. 

JIuniclpal  Cori>oratlon — Powers — Public  Propriety. 

4.  Wlien  a  city  is  engaged  in  operating  a  municipal  utility 
under  an  authority  granted  by  the  general  law,  it  acts  in  a 
proprietary  or  business  capacity,  and  in  this  behalf  stands 
upon  the  same  footing  as  a  private  individual  or  business  cor- 
poration similarly  situated. 

Municipal   Water  Utility — Operation — Oblisration   of   City. 

5.  In  the  operation  of  a  municipal  water  utility,  the 
city  is  not  to  prefer  itself  in  any  way,  but  is  to  maintain  the 
same  obligations  toward  the  plant  as  if  the  latter  were  in 
private  ownership  and  render  its  obligations  and  funds  the 
respect  which  is  due  so  important  a  trust.  The  line  between 
water  funds  and  other  city  funds  must  be  drawn  sharply  and 
adhered  to   without   deviation. 

Municipal   Water   Utility — Rates — Principles — Jurisdicf On. 

6.  Whether  a  city  shall  operaate  a  water  utility  at  a 
profit  depends  chiefly  upon  two  considerations  (1)  rates  for 
water  service  must  be  reasonable,  their  reasonableness  to 
be  determined  by  the  Commission  and  (2)  within  the  limita- 
tion of  reasonable  rates,  the  public  policy  to  be  pursued  in 
conducting    the    utility's    affairs. 

Municipal  Water  Utility — Rates — Policies — Commission. 

7.  The  Public  Service  Commission  may,  upon  an  appro- 
priate showing,  approve  of  one  of  the  three  following  policies 
of  municipal  operation:  (a)  Bear  living  policy,  whereby 
rates  are  to  be  constructed  to  cover  operating  expenses  and 
depreciation,  but  no  other  element  of  cost,  a  policy  proper  to 
revert  to  only  in  extreme  cases,  (b)  Service  at  cost  policy, 
whereby  rates  are  to  be  constructed  to  cover  operating  ex- 
penses, depreciation  and  interest  on  bonds  issued  and  sold  for 
construction  of  the  plant  or  if  bonds  are  amortized,  interest 
at  the  going  rate  for  municipal  borrowings  on  the  fair  value 
of  the  plant.  (c)  Service  for  profit  policy,  whereby  rates 
are   to   be    constructed    to    cover    operating    expenses,    deprecia- 
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tion,  bond  interest,  and  in  addition  a  percentage  of  return  on 
the  value  of  the  property  representing  the  difference,  ordinarily, 
between  the  interest  rate  being  paid  and  such  rate  as  would 
be  a  fair  return  on  the  value  of  a  plant  privately  owned. 

Municipal  Water  Utility — Rates — Capital  Expenditures — Duty   of  City. 

8.  All  capital  whether  for  original  installation  or  sub- 
sequent extensions  should  be  provided  by  the  municipal  cor- 
poration as  the  vendor  of  the  service  and  consumers'  rates 
should   not  be  burdened  therewith. 

Municipal  Water  Utility — Cost  of  Service^Citj's  Share — Private 
Consuniei-'s  Share. 

9.  The  city  must  pay  the  utility  at  a  reasonable  rate  for 
all  service  rendered  the  citj',  as  for  example,  for  fire  protection, 
street  sprinkling,  sewer  flushing,  etc.  The  city  should  meet 
the  costs  of  service  to  the  public  by  payment  from  the  general 
funds  of  the  city  and  private  consumers  should  not  be  burdened 
with  the  cost  of  public  service. 

3Innicipal    Water    Utilitj' — Rates— Appoi-tionment — Capacity — Output. 

10.  Rules  laid  down  for  the  purpose  of  ascertaining  the 
proper  costs  to  charge  each  class  of  consumers  of  a  municipal 
water    utility. 

Municipal   Water   Utility — Rates — Municipal   Uses — Principles. 

11.  The  principles  covering  the  establishment  of  rates  of  a 
municipal  water  utility,  for  and  on  account  of  service  rendered 
the  municipality  as  a  public  agency,  explained   and  laid   down. 

Municipal   Water  Plant— Free   SeiTice— Ch.  52,  Laws   1913. 

)  12.     It  is  a  violation  of  Section  12,  Ch.   52,   Laws   1913,  for 

I         a  municipal  water  plant  to  serve  any  consumer  without  charge. 

Municipal  Water  Utilities — Meters — Ownership. 

13.  All  services  of  a  municipal  water  utility  should  be 
metered  as  rapidly  as  possible  and  all  meters  must  be  owned 
by  the  municipal  corporation,  as  meters  are  a  part  of  the 
capital  equipment  of  the   utility. 

Municipal  Water  Utility — Meters — Installation — Costs. 

14.  The  Commission  is  of  opinion  that  a  municipal  cor- 
poration should  bear  all  the  costs  of  ordinary  meter  installa- 
tions up  to  $7.50  per  installation. 

Municipal  Water  Utility— Rates— Trial   Period. 

15.  Where  necessary  data  were  lacking  to  establish  rea- 
sonable rates  for  a  municipal  water  utility*,  the  Commission 
established  a  tentative  schedule  under  its  direct  supervision, 
including  fire  hydrant  charges  of  $2.50  per  hydrant  per  month, 
subject  to  revision  upon  the   expiration  of  one  year. 

Application  by  the  Town  of  Chinook  for  general  increase 
in  water  rates.  Denied.  Rates  for  municipal  fire  hydrants 
and  sewer  flushing  prescribed  and  corrective  practices  in- 
augurated. 

Appearances:  Geo.  B.  Banta,  for  the  Town  of  Chinook; 
L.  V.  Bogy,  for  himself,  as  a  taxpayer,  and  for  other  tax- 
payers and  water  users;  E.  G.  Toomey,  Counsel,  for  the 
Commission. 

Before:     Commissioner  Ross,  at  Chinook. 
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By  the  Commission:  On  October  11,  1921.  the  Town  of 
Chinook  filed  an  application  for  authority  to  raise  the  mini- 
mum rate  for  water  sold  by  the  municipal  water  utility  from 
$2.00  to  $2.50,  alleging  as  a  reason  therefor  that  the  town 
had  "been  put  to  an  extra  expense  of  about  $1,600  through 
the  purchase  of  enough  additional  water  meters  to  equip 
every  house  in  town."  Following  the  hearing  (and  in  accord 
with  permission  granted  thereat,  the  notice  of  hearing  appris- 
ing all  concerned  of  a  general  inquiry  into  rates),  the  town 
filed  a  new  application  proposing  a  revised  schedule,  as 
follows : 


Present     Rates 


Proposed    Rates 


Minimum  Charge  $2.00 
First    2, con    gal.      1.00    per    l.OO'O   gal. 
Next    3,000    gal.         .40    per    1,000    gal. 
Next    S.O'OO    gal.        ..30   per   1,000    gal. 
All    additional  .15    per    1,000    gal. 

Irrigation,     flat       1.50 

10  per  cen-^  discount  if  paid  by  10th 
of  month. 


Service  Chaige        $1.65 
First   10.000   gal.        .40  per  1,000   gal. 
All    additional  .18    per   1.000    gal. 

Charge  to  be  made  by  adding  the 
charge  for  amount  of  water  used  to 
the  minimum.  Example:  Water  used 
1.000  gals.  Charge  40c  plus  $1.65 
making  monthly   bill   $2.05. 


It  is  represented  in  connection  with  submission  of  the 
revised  schedule  that  rates  must  be  increased  to  wipe  out 
the  water  utility's  bonded  indebtedness. 

Whatever  may  be  the  reasons  for  the  present  condition 
of  the  water  tariffs  of  the  Town  of  Chinook,  it  is  a  fact  that 
this  Commission  has  never  expressly  approved  the  present 
rates,  or  any  rates  charged  by  the  city  since  the  utility  came 
under  our  supervision,  March  4,  1913.  While  the  mere  filing 
of  Ordinance  No.  56  (passed  by  the  Council  and  approved 
by  the  Mayor  on  July  22,  1910)  with  this  Commission  on 
July  30,  1913,  in  response  to  Order  No.  1  of  the  Public 
Service  Commission,  dated  March  27,  1913  (6  Mont.  R.  R.  & 
P.  S.  C.  Reports  181),  may  have  sufficed  to  give  such  rates 
as  were  included  therein,  legality  (and  on  this  phase  of  the 
matter  no  opinion  is  expressed),  certain  it  is  that  subsequent 
changes  in  the  ordinance  schedules,  and  there  M^ere  many  of 
them,  were  not  made  with  the  concurrence  of  the  Commis- 
sion, and  consequently  were  not  lawfully  effected,  and  the 
rates  embodied  in  such  changes  were  not  lawful  rates.  (Sees. 
11  and  12,  Ch.  52,  Laws  1913;  State  ex  rel.  Billings  v.  Bil- 
lings Gas  Co.,  55  Mont.  102,  173  Pac.  799.)  Were  this  con- 
dition clearly  the  fault  of  the  municipality  there  could  be 
but  one  result,  denial  of  the  application  until  existing  rates 
were  legalized.  But  as  the  record  will  not  admit  of  this 
conclusion,  we  proceed  to  the  merits. 

It  should  not  be  necessary  at  this  late  date  to  call 
attention  to  the  fact  that  this  Commission  and  not  the  coun- 
cils or  legislative  bodies  of  the  various  municipalities  in  the 
state  has  sole  and  exclusive  jurisdiction  over  the  subject  of 
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public  utility  rates,  tolls  and  charges,  whether  such  utilities 
are  municipally  or  privately  owned.  (Public  Service  Com- 
mission V.  City  of  Helena,  52  Mont.  527,  159  Pac.  24.) 

Nature  and  History  of  Plant. 

The  original  city  water  plant  was  installed  in  1904  on 
an  acre  of  ground  south  of  the  corporate  limits  and  con- 
tiguous to  the  Milk  River,  the  source  of  supply.  At  the 
present  time  a  low-pressure  centrifugal  pump  lifts  the  water 
from  the  river  into  the  settling  basin  of  a  filtration  plant. 
After  settling,  the  water  is  allowed  to  move  through  filters 
into  a  clear  well.  A  high-pressure  pump  forces  the  water 
from  the  well  through  a  six-inch  main  about  a  mile  in  length 
to  a  standpipe  and  high-pressure  storage  tank.  Distribution 
is  effected  by  six  and  four-inch  cast  iron  mains,  the  larger 
mains  being  laid  in  the  business  section  of  the  city.  Power 
for  pumping  is  sold  the  water  utility  by  the  electric  utility, 
likewise  municipally  owned.  It  appears  that  the  city  issued, 
originally,  $26,900  worth  of  6  per  cent  bonds  to  pay  for  the 
construction  of  the  water  plant,  and  that  by  April  30,  1921, 
bonds  to  the  amount  of  $7,200  were  retired,  leaving  an  out- 
standing water  bond  obligation  of  $19,700,  Subsequent  to 
the  installation  of  the  pumping  plant,  bonds  in  the  sum  of 
$18,200  were  issued  to  defray  the  construction  of  the  filtra- 
tion plant.  The  city  tax  levies  for  1921  show  items  of  five- 
tenths  and  one  mill  for  "bonds"  and  another  levy  for  "sink- 
ing fund,"  but  we  have  been  unable  to  find  any  record  show- 
ing the  particular  bond  issues  to  which  the  levies  are 
responsive. 

The  following  table  exhibits  yearly  operations  since 
1914  (omitting  1915,  1916  and  1919)  on  the  basis  of  the 
city's  annual  reports  to  this  Commission.  The  first  three 
annual  periods  are  included  for  comparative  purposes  only, 
late  price  levels  being  our  principal  concern  in  making  any 
test  of  rate  adequacy: 
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Tear    Ended 

June  30, 
1914 

May  31, 
1917 

June  30, 
1918 

April  30, 
1920 

April  30, 

1921 

Nov.  30, 
1921t 

Number    Consumers    

175 

226 

230 

1 
264                264 

241 

Plant    Value    

$46,282.72 

$45,100.00 

$45,100.00 

$48,048.58 

$48,048.58 

$48,048.58 

plus 
$18,603.09 
for  filter 

plant 

Total    Operating    Revenues.... 

5,971.70 

6,631.28 

8,379.65 

8,559.59 

9,549.08 

6,994.05 

Total    Operating    Expenses... 

4,117.64      6,993.82 

6,677.91 

6,933.72    12,059.36 

5,824.77 
plus  370.19 
or  6,194.96 

Gross    Income    or    Deficit 

*1,854.06**     362.54 

1 
♦1.701.74    *1, 625. 871**2. 510. 28 

1 

•799.09 

•  Income.      **  Deficit. 

t  Report  for  this  period  constructed  by  us  fiom  exhibits  at  hearing. 
Revenues  of  $6,994.05  derived  from  sales  totaling  $7,771.16  less  10  per  cent 
for   discounts.      Expenses   as    reported    plus    $37U.19    for    filter    plant   chemicals. 

Examination  of  available  records  makes  plain  that,  not- 
withstanding book  deficits  shown  above,  the  operation  of 
the  Chinook  water  plant  has,  looking  at  its  entire  history, 
been  a  profitable  undertaking.  In  the  ten  years  from  1904 
to  1914  about  $22,000  was  taken  from  earnings  and  rein- 
vested in  the  plant,  and  this  practice  has  continued  to  date 
whenever  funds  admitted.  Hence,  the  sum  of  $66,651.67, 
submitted  as  plant  value,  is  conservative;  the  figure  reflects 
actual  investment.  That  depreciation  has  not  been  ade- 
quately provided  for  is  likewise  plain.  Our  records  show  that 
in  only  one  year,  that  ended  April  30,  1920,  was  any  sum  set 
aside  for  depreciation,  and  the  $1,000  then  charged  to  the 
depreciation  reserve  seems  to  have  been  diverted,  subse- 
quently, to  the  payment  of  registered  city  warrants ;  at  any 
rate,  it  is  not  reported  among  Balance  Sheet  Liabilities  for 
the  year  ended  April  30,  1921.  During  the  seventeen  years 
or  more  of  the  plant's  existence  only  $7,200  of  the  original 
bonded  indebtedness  has  been  extinguished,  and  whether 
this  sum  came  from  water  earnings  or  from  a  tax  levy  does 
not  appear.  In  the  absence  of  proof,  we  assume  that  the  law 
was  followed  and  the  $7,200  provided  by  taxes  instead  of 
earnings.  There  are  instances  where  borrowings  have  been 
made  from  the  water  fund  for  other  municipal  purposes. 
Without  detailing  specific  expenditures  here,  it  is  enough  to 
say  that  it  is  impossible  to  escape  the  conviction  that  little 
or  no  thought  has  been  given  by  the  municipal  authorities 
to  the  proper  conservation  and  application  of  water  funds. 
The  effort  has  always  been  to  extend,  to  add  and  to  enlarge 
and  not  to  provide  against  depreciation,  to  preserve  what 
was  already  possessed,  or  regularly  to  amortize  the  indebt- 
edness.    Almost  all  of  the  distribution  mains  outside  of  the 
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business  section  have  been  installed  from  earnings,  and 
other  major  improvements  have  included  a  retaining  wall 
and  sidewalks  at  the  tank  and  riprapping  the  bank  of  the 
Milk  River.  The  consequence  is  that  the  city  now  finds  itself 
facing  a  bonded  indebtedness  of  $19,700  which  matures  in 
1923,  with  no  accumulations  in  the  sinking  fund  to  meet  the 
same,  and  in  possession  of  a  depreciated  plant — particularly 
true  of  the  station  units — with  no  reserves  for  renewals. 
The  city's  administrators  should  have  insisted,  assuming 
that  a  bare  living  policy  of  operation  was  determined  upon, 
that  water  rates  be  constructed  to  provide  for  (1)  the  pay- 
ment of  all  legitimate  operating  expenses ;  (2)  maintenance, 
and  (3)  the  accumulation  of  a  depreciation  reserve,  and  that 

all  earnings  be  scrupulously  devoted  to  the  purposes  named. 

• 

There  is  not  the  slightest  doubt  that  present  rates  are 
(and  past  rates  have  been,  during  their  respective  cost 
periods)  ample  to  meet  not  only  costs  of  a  "bare  living 
operation,"  but  a  much  more  liberal  policy  of  management  to 
include,  among  other  things,  (4)  interest,  if  the  earnings 
from  rates  are  devoted  to  these  indispensable  items  of  plant 
operation,  and  not  diverted  to  capital  expenditures.  Under 
the  present  policy  of  reinvesting  earnings  in  extensions,  etc., 
the  Chinook  consumers  have  become,  in  equity,  owners  of 
about  one-third  of  the  plant. 

The  insistence  of  the  city  administration  on  rates  which 
will  recoup  and  recruit  all  necessary  capital  and  pay  all 
costs  of  operation,  and  the  practice  of  furnishing  water  for 
fire  protection  and  sewer  flushing  free  of  charge  have  re- 
quired an  examination  of  the  principles  upon  which  rates  of 
a  municipal  water  utility  should  be  constructed.  For  the 
sake  of  brevity,  we  refrain  from  a  discussion  of  opposing 
arguments  and  theories,  deeming  the  following  statement 
of  our  conclusions  sufficiently  explanatory  of  the  reasons 
impelling  their  adoption. 

1.  A  municipality,  being  the  creature  of  the  state,  can 
exercise  no  powers  excepting  those  conferred  upon  it  by 
statute,  or  those  incidental  to  the  powers  expressly  granted, 
or  those  indispensable  to  the  powers  of  its  creation.  The 
powers  granted  to  a  municipality  are  to  be  distinguished 
into  two  classes — the  first  including  those  which  are  legis- 
lative, public  or  governmental  and  import  sovereignty;  the 
second  those  which  are  proprietary  or  quasi  private,  con- 
ferred for  the  private  advantage  of  the  inhabitants  and  of 
the  city  itself  as  a  legal  person.  A  city  has  the  power, 
under  the  general  law  relating  to  cities  and  towns,  to  install 
at  public  expense  a  water  plant  to  supply  water  not  only 
for  its  public  buildings  and  streets,  but  also  for  use  by  its 
inhabitants. 
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2.  When  a  city  is  engaged  in  operating  a  municipal 
plant  under  an  authority  granted  by  the  general  law,  it  acts 
in  a  proprietary  or  business  capacity.  In  this  behalf  it 
stands  upon  the  same  footing  as  a  private  individual  or  a 
business  corporation  similarly  situated.  This  proposition 
being  conceded,  as  it  must  be,  it  logically  follows  that  the 
city  may  install  the  necessary  fixtures  and  appliances  and 
conduct  its  operations  as  does  a  private  corporation  engaged 
in  the  same  kind  of  business.  Common  prudence  requires 
that  it  anticipate  the  probable  growth  of  population  and 
increasing  future  needs ;  that  it  take  note  from  time  to  time 
of  changing  conditions,  and  adopt  improved  devices  in 
order  to  bring  and  keep  the  plant  up  to  the  highest  degree 
of  efficiency;  that  it  make  such  disposition  of  any  surplus 
or  by-product  as  will  promote  economy  in  its  operation  and 
gain  for  the  people,  the  greatest  possible  return  for  the  capi- 
tal invested — in  short,  that  it  do  anything  that  an  intelligent 
business  man  or  corporation,  guided  by  the  dictates  of  pru- 
dence and  experience,  would  do  under  the  same  circum- 
stances. In  the  operation  of  its  water  utility,  the  city  is 
not  to  prefer  itself  in  any  way,  but  is  to  maintain  the  same 
obligations  toward  the  plant  as  if  the  latter  were  in  private 
ownership,  and  render  its  operations  and  funds  the  respect 
which  is  due  so  important  a  social  trust.  The  line  between 
water  funds  and  other  city  funds  must  be  drawn  sharply 
and  distinctly,  and  rigidly  adhered  to.  In  too  many  in- 
stances the  distinction,  in  practice,  is  fine  and  fluid,  and 
injurious  dissipation  of  water  funds  results.  (Milligan  v. 
City  of  Miles  City,  51  Mont.  374,  153  Pac.  276.  for  1  and  2, 
supra;  in  this  case  the  use  of  light  and  power  funds  for 
steam  heat  mains  to  convey  the  steam  by-product  to  public 
and  private  takers  was  upheld.) 

3.  Whether  a  city  shall  operate  a  municipal  water  util- 
ity at  a  profit  depends  chiefly,  upon  two  considerations, 
first,  rates  for  water  service  must  be  reasonable,  their  rea- 
sonableness to  be  determined  by  this  Commission,  and,  sec- 
ond (within  the  limitation  of  reasonable  rates),  the  public 
policy  to  be  pursued  in  conducting  the  utility's  affairs,  a 
matter  primarily  within  the  scope  of  the  Council's  author- 
ity. Ordinarily,  of  course,  a  municipality  is  satisfied  to  do 
with  a  less  return  than  would  be  fair  to  a  private  concern 
under  similar  circumstances  due  both  to  its  usual  ability  to 
procure  money  at  a  smaller  rate  of  interest  and  its  willing- 
ness to  forego  the  profit  that  is  the  actuating  motive  for  pri- 
vate investment,  in  order  to  benefit  its  citizens.  Indeed,  the 
willingness  to  sacrifice  profit,  or  in  other  words,  to  avoid  the 
tribute  to  private  capital,  is  almost  invariably  the  induce- 
ment   (and    always   a   persuasive   argument)    for    municipal 
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ownership.  But,  after  a  plant  has  been  installed,  the  city, 
representing  its  inhabitants,  may  determine  that  it  is  best 
to  operate  on  a  profit-making  basis,  and  it  is  entitled,  if  it 
so  desires,  to  earn  a  return  upon  the  investment  commen- 
surate with  what  would  be  reasonable  in  the  case  of  a  pri- 
vate corporation.  Of  course,  the  gain  is  for  the  public  as  the 
Supreme  Court  of  the  United  States  has  recently  said:  "The 
private  corporation,  whatever  its  public  duties,  is  organized 
for  private  ends,  and  may  be  presumed  to  intend  to  make 
whatever  profit  the  business  will  allow.  The  municipal  cor- 
poration is  allowed  to  go  into  the  business  only  on  the  theory 
that  thereby  the  public  welfare  will  be  subserved.  So 
far  as  gain  is  an  object,  it  is  a  gain  to  a  public  body,  and 
must  be  used  for  public  ends."     Springfield  Gas  and  Electric 

Co.  v.  Springfield,  292  111,  236,  126  N.  E.  739, U.  S. 

,  2  U.  S.  S.  C.  Adv.  Ops.  1921,  38. 

It  is  a  significant  fact  that  the  Public  Service  Commis- 
sion Act  does  not  hint  at  a  different  method  of  rate-making 
for  municipally  owned  plants  as  distinguished  from  plants 
held  in  private  ownership.  Since,  however,  the  plant  is  pub- 
licly owned,  its  owner,  the  municipal  corporation,  represent- 
ing, or  responsive  to,  the  wishes  of  taxpayers  and  inhabi- 
tants, may  desire  to  forego  rates  capable  of  producing  any 
profit,  and,  indeed,  any  bond  interest.  Within  the  limits  of 
reasonable  rates,  and  bearing  in  mind  always  the  best  inter- 
ests of  the  plant  and  the  service,  this  result  may  be  reached. 
In  applying  for  the  establishment  of  municipal  water  rates, 
the  city  council  should  indicate  which  of  the  following  pol- 
icies it  is  pursuing  in  its  proffered  schedule  or  which  policy 
it  desires  to  pursue: 

(a)  Bare  Living  Policy.  Whereby  rates  are  to  be  con- 
structed to  cover  all  legitimate  operating  expenses  and,  in 
addition,  depreciation,  but  no  other  elements  of  cost.  Bond 
interest  and  amortization  of  bond  indebtedness  to  be  provided 
by  tax  levy.  This  plan  is  possible  because  of  the  present 
condition  of  our  statutes  governing  municipally  owned  util- 
ities, but  it  ignores  interest  as  a  cost  of  furnishing  service. 
It  would  seem  proper  to  resort  to  it  only  in  extreme  cases. 

(b)  Service  at  Cost  Policy.  Whereby  rates  are  to  be 
constructed  to  cover  all  legitimate  operating  expenses,  de- 
preciation, and,  in  addition,  interest  on  bonds  issued  and  sold 
for  construction  and  installation  of  plant  and  system,  or,  if 
bonds  are  amortized,  interest  at  the  going  rate  for  municipal 
borrowings  on  the  fair  value  of  the  plant.  It  is  our  view 
that  interest  is  as  much  an  element  of  the  cost  of  service  as 
the  superintendent's  salary  or  cost  of  pumping,  etc.,  and,  as 
such,  should  be  borne  by  those  who  use  the  service,  i.  e., 
the  consumers.    Interest  is  the  cost  of  capital  as  wages  are 
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the  cost  of  labor.  While  bondholders  have  the  ultimate  right 
to  insist  on  a  levy  of  taxes  to  meet  bond  interest,  and  would 
so  insist  in  the  face  of  any  circumstance  likely  to  imperil 
their  bonds,  in  ordinary  practice  they  do  not  question  the 
source  of  interest  payments  as  long  as  they  are  forthcom- 
ing promptly.  Nothing  said  under  this  plan  is  to  be  taken 
as  an  intimation  that  the  Commission  will  fix  rates  to  ab- 
sorb all  water  bond  interest  regardless  of  whether  funds 
were  properly  expended,  or  the  issue  of  bonds  a  wise  and 
necessary  step  or  the  interest  rate  is  exorbitant.  Rates  can 
not  be  fixed  unreasonably  high  simply  to  accommodate  water 
bond  interest,  and  there  will  always  be  an  inquiry  as  to 
whether  the  property  reflects,  in  value,  the  obligation  with 
which  it  is  burdened.  Nor  should  rates  be  made  unreason- 
ably low  because  bond  indebtedness  has  been  discharged ; 
prudence  manifested  in  a  far-sighted  policy  and  not  selfish 
demands  of  the  movement  should  govern  consumers'  use  of 
the  plant  and  the  city's  management  of  its  trust. 

(c)  Service  for  Profit  Policy.  Whereby  rates  are  to  be 
constructed  to  cover  all  legitimate  operating  expenses,  de- 
preciation, bond  interest,  and,  in  addition,  a  percentage  of  re- 
turn on  the  value  of  the  property,  representing  the  differ- 
ence, ordinarily,  between  the  interest  rate  being  paid,  and 
such  rate  as  would  be  a  fair  return  on  the  value  of  a  plant 
privately  owned.  For  example,  if  the  city  is  paying  six  per 
cent  for  the  money  invested  in  the  plant  and  secured  by  its 
bonds,  and  a  fair  rate  of  return  for  a  private  entrepreneur 
would  be  eight  per  cent,  rates  constructed  under  this  plan 
would  yield,  in  addition  to  the  elements  under  "B — Service  at 
Cost  Policy,"  above,  two  per  cent  on  the  fair  value  of  the 
municipal  plant.  It  is  not  to  be  assumed  from  anything 
here  said  that  rates  wall  be  fixed  to  provide  a  full  profit  re- 
turn in  addition  to  the  bond  interest  allowance ;  it  is  only  a 
marginal  return  above  a  reasonable  interest  allowance.  If 
the  interest  requirement  was  so  high  as  to  amount,  for  ex- 
ample, to  eight  per  cent  on  the  fair  value  of  the  plant,  and 
an  eight  per  cent  return  on  a  plant  privately  owned  was  con- 
sidered fair,  this  Commission  could  not,  under  the  limitation 
of  reasonableness,  fix  rates  under  this  head  to  provide  a 
profit  over  and  above  the  interest  requirement.  The  cir- 
cumstance that  a  municipal  corporation  is  the  owner  of  a 
utility  will  not  justify  the  exaction  of  unreasonable  rates  for 
any  service  rendered  by  that  utility.  And  as  bond  indebt- 
edness is  amortized  and  the  interest  requirement  from  that 
cause  grows  less,  rates  should  be  reduced  to  interest  charges 
on  plant  value  calculated  not  at  the  rate  for  private  bor- 
rowings, but  the  rate  for  public  borrowings. 

Again,   it  is   not  to  be  inferred  from   the  fact   that  a 
municipal   utility  may  be  operated  at  a  profit,  if  the  tax- 
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payers  and  inhabitants  so  determine,  that  expenditures  of 
other  departments  of  the  municipal  corporation  are  to  be 
provided  by  the  utiKty's  operations,  or  that  taxes  may  be 
escaped  by  the  simple  device  of  dipping  into  water  revenues. 
Too  much  of  this  unfair  practice  is  in  vogue  now,  and  wher- 
ever it  shows  its  head  we  intend  to  restrict  it.  Municipal 
utilities  are  subject  to  physical  valuations  the  same  as  pri- 
vately owned  utilities  and  experience  has  shown  as  great 
necessity  therefor.  Not  every  bond  issue  is  fully  reflected 
in  plant  value,  and  the  proper  rate  of  depreciation  must  rest, 
in  most  instances,  on  the  visual  inspection  of  trained  engi- 
neers. Any  one  of  the  plans  above  indicated  is  not  to  be 
had  as  a  matter  of  absolute  right.  It  is  our  duty  to  pre- 
scribe reasonable  rates  and  such  rates  are  in  most  cases  the 
goal  of  all  concerned,  hence  if  a  given  case  will  not  admit  of 
the  application  of  a  desired  plan  or  any  plan  above,  it  must 
yield  to  the  mandate  of  reasonable  rates  applied  to  the  par- 
ticular facts  of  the  particular  case. 

4.  Capital  Costs.  All  capital,  whether  for  original  in- 
stallation or  subsequent  extensions,  should  be  provided  by 
the  vendor  of  the  service,  i.  e.,  the  municipal  corporation  as 
a  legal  person,  and  it  is  immaterial  whether  this  capital  is 
provided  from  the  general  fund  or  from  the  sale  of  securities 
issued  directly  against  the  utility,  assuming  such  could  be 
done,  or  whether  the  full  faith  and  credit  of  the  municipal 
corporation  are  pledged  in  water  bonds.  Capital  is  not  to  be 
furnished  through  water  rates.  In  this  jurisdiction  the  or- 
dinary method  (in  the  absence  of  funds  on  hand)  is  to  issue 
bonds  for  the  amount  necessary  for  the  construction  or  ac- 
quisition of  the  utility,  with  provision  in  the  bonds  that  in- 
terest and  principal  are  to  be  provided  for  by  tax  levies. 
Cities  may,  however,  construct  water  plants  by  the  issuance 
of  bonds  after  their  constitutional  limit  of  indebtedness 
has  been  exceeded,  under  the  extraordinary  safety  restriction 
that  the  city  "devote  the  revenues  derived  therefrom  to  the 
payment  of  the  debt."  Our  Supreme  Court  has  remarked, 
however,  that  this  pledge  of  revenues  does  not  imply  a  pro- 
hibition to  make  additional  provision  for  payment  by  way  of 
a  tax  levy.  Carlson  v.  City  of  Helena,  39  Mont.  82,  102  Pac. 
39  (Sees.  5039  and  5278-5288,  R.  C.  M.  1921).  It  would 
seem,  therefore,  that  the  capital  outlay  could  still  be  amor- 
tized by  a  tax  levy  and  interest  charges  defrayed  through 
rates  as  contemplated. 

New  extensions  and  improvements  to  the  extent  that 
they  add  to  the  original  value  of  the  plant  should  be  pro- 
vided for  directly  from  the  general  fund  of  the  city  or  from 
the  same  sources  as  the  original  capital  outlay.  It  often 
happens  that  new  extensions  are  made  by   using  the  cash 
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representing  the  offsetting  assets  for  the  depreciation  re- 
serve. In  the  case  of  a  municipal  utihty,  this  postpones  the 
time  when  the  amount  so  used  would  have  to  be  provided 
by  the  city,  either  through  taxation  or  a  sale  of  bonds.  The 
investment  in  these  extensions  can  be  considered  merely 
temporary,  however,  and  when  the  time  arrives  when  re- 
placements are  necessary  and  actual  cash  is  needed  for  this 
purpose,  the  amount  of  cash  required  for  such  replacements 
must  be  provided  by  the  city  and  the  city  equity  increased 
proportionately.  The  city  administrators  should  not  yield 
to  importunities  which  have  for  their  object  the  dissipation 
of  the  depreciation  reserve  in  new  extensions. 

In  case  bonds  have  been  sold  to  secure  funds  for  exten- 
sions the  retirement  of  the  bonds  would  logically  be  cared 
for  by  the  city,  out  of  the  general  funds  of  the  city.  It 
seems,  however,  that  all  bonds  outstanding  which  are  sold  for 
the  purpose  of  financing  the  construction  work  of  the  plant 
should  appear  in  the  balance  sheet  of  the  utility.  The  man- 
ner in  which  they  should  be  carried  in  the  balance  sheet 
would  depend  upon  whether  they  were  general  city  bonds  or 
utility  bonds.  If  they  are  utility  bonds,  the  bonds  them- 
selves will  appear  as  a  liability  of  the  plant.  If  they  are 
general  city  bonds  they  are  not  a  direct  liability  of  the  plant, 
but  as  the  money  obtained  from  theii;.  issue  has  been  used 
for  utility  purposes,  their  value  should  appear  as  a  portion 
of  city  equity,  and  should  be  so  recorded  on  the  balance 
sheet. 

Although  variations  due  to  local  conditions  and  demands 
in  this  respect  may  be  recognized  within  reasonable  limits, 
it  appears  that  as  a  general  rule  consumers  should  contribute 
through  rates  only  enough  to  cover  the  cost  of  furnishing 
the  service.  This  would  include  operating  expenses  and  a 
reasonable  allowance  for  interest  and  depreciation  as  noted 
above.  That  this  may  be  accomplished  as  nearly  as  possible, 
all  capital  expenditures  must  be  provided  for  out  of  the 
general  fund  of  the  city — thereby  increasing  city  equity — 
or  an  additional  burden  will  be  placed  upon  the  consumers 
of  the  utility. 

If  the  earnings  are  such  as  not  only  to  provide  for  op- 
erating and  maintaining  the  business,  keeping  the  investment 
in  it  intact,  and  paying  a  reasonable  interest  requirement, 
but  to  create  in  addition  thereto  new  capital  for  the  pur- 
pose of  retiring  outstanding  securities  and  adding  to  and 
extending  the  plant,  then,  to  the  extent  to  which  this  new 
capital  or  surplus  is  created,  will  injustice  be  done  to  the  pa- 
trons who  involuntarily  furnish  it,  inasmuch  as  they  will  be 
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forced  to  shoulder  a  burden  that  rightly  should  be  borne 
first  by  the  owners,  and  ultimately  a  future  generation  of 
patrons. 

5.  Cost  of  Furnishing  Service;  City's  Shart;  Private 
Consumer's  Share.  The  city  must  may  the  utility  at  a  rea- 
sonable rate  for  all  services  rendered  the  city.  Most  munici- 
pally owned  utilities  serve  the  community  in  two  ways:  first, 
by  rendering  service  directly  to  the  city  as  a  unit  for  public 
purposes,  as,  for  example,  by  providing  water  for  fire  pro- 
tection and  street  sprinkling  or  by  providing  light  for  the 
illumination  of  streets  and  public  buildings;  and  second,  by 
giving  service  to  private  consumers  for  private  use.  Each  of 
these  two  classes  of  service  should  bear  as  nearly  as  possible 
the  cost  of  rendering  that  service.  The  city  should 
meet  the  costs  of  the  first  class  of  service  by  payments  from 
the  general  funds  of  the  city,  and  private  consumers  should 
be  required  to  pay  the  cost  of  the  second  class  of  service. 
Private  consumers  should  not,  however,  be  compelled  to  bear 
any  part  of  the  cost  of  the  service  rendered  the  city  except 
as  they  contribute  as  taxpayers  to  the  general  fund  of  the 
city.  There  is,  of  course,  no  direct  relation  between  taxes 
paid  and  water  service  received  by  a  taxpayer  who  is  a 
water  taker.  In  Re  Laurel  Rates,  14  M.  U.  R.  264,  P.  U.  R. 
1921-D,  817.  The  rule  here  set  forth  should  generally  be 
followed  strictly,  for  the  adoption  of  any  other  policy  is 
likely  to  result  in  unjust  discrimination  in  one  or  the  other 
of  two  ways.  If  the  city  pays  less  than  the  cost  of  the 
service  rendered  to  the  city,  private  consumers  will  have  to 
bear  the  difference  between  this  cost  and  what  the  city  pays 
in  the  form  of  higher  rates  and  will  thus  be  discriminated 
against  in  favor  of  the  taxpayers  of  the  city.  If,  on  the 
other  hand,  private  consumers  are  charged  less  than  the  cost 
of  serving  them,  the  discrimination  will  be  in  their  favor  as 
against  the  taxpayers  of  the  city  and  the  latter  will  be 
forced  to  make  up  the  difference  through  the  payment  of 
higher  taxes. 

6.  Utility's  Duty  to  City  as  an  Investor.  The  utility 
should  pay  the  city  as  an  investor  a  reasonable  amount  for 
interest  on  the  city's  investment,  recruiting  the  interest, 
eouitably,  through  rates  charged  all  consumers  including  the 
city  as  a  consumer.  If  the  plant  has  been  built  out  of  the 
general  funds  of  the  city,  the  city  is  an  investor  in  the  util- 
ity and  is  entitled  to  a  reasonable  rate  of  interest  on  the  in- 
vestment. The  money  in  this  case,  being  furnished  out  of 
the  general  funds  of  the  city,  was  derived  from  local  taxes. 
The  investment  of  these  funds  in  other  lines  would  bring 
a  return  to  the  city  in  the  form  of  interest  and  would  con- 
sequently decrease  the  amount  of  taxes  required  to  be  levied 
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by  the  amount  of  this  interest.  Where  funds  are  borrowed 
for  plant  investment,  the  interest  cost  is  plain.  Interest  is 
always  one  of  the  elements  in  the  cost  of  furnishing  service. 
Unless  the  city  is  paid  a  reasonable  amount  for  interest,  the 
rates  for  private  users  will  be  lower  than  the  actual  cost  of 
serving  them,  and  taxes  will  eventually  have  to  be  increased 
to  make  up  the  deficit.  This  would  result  in  discrimination 
against  taxpayers  in  favor  of  private  consumers.  Ordinarily 
the  rate  of  interest  allowed  corresponds  with  the  ral^j  being 
paid  on  the  bonded  indebtedness  or  what  would  have  to  be 
paid  were  the  plant  bonded.  The  plant  should  render  not 
only  actual  interest  requirements,  decreasing  in  dollars  as 
the  indebtedness  is  amortized,  but  the  going  interest  rate  on 
its  value.  For  instance,  if  the  water  rates  should  produce 
only  enough  to  pay  the  actual  interest  where  bonds  were 
amortized  to  a  figure  under  plant  value,  there  would  be  no 
inducement  to  retire  bonds,  because  as  they  are  retired  and 
the  interest  payments  become  smaller,  the  demand  would 
come  for  rates  yielding  less  revenue.  On  the  other  hand, 
if  interest  is  allowed  on  the  investment,  it  would  be  to  the 
city's  interest  to  retire  the  bonds  as  rapidly  as  possible  and 
earn  the  interest  itself,  holding  it  in  reserve  for  proper  pur- 
poses. 

Some  commissions  take  the  view  that  a  reasonable 
amount  should  also  be  paid  by  the  utility  for  taxes  if  dis- 
criminations in  favor  of  private  consumers  are  to  be  entirely 
eliminated.  The  municipal  water  plant  is  as  much  the  ob- 
ject of  police  protection,  etc.,  as  any  other  property  in  the 
city ;  indeed,  it  will  require  more  of  the  city's  protective 
energy  than  private  property,  as  a  general  rule,  because 
there  is  no  private  owner  or  individual  constantly  solicitous 
of  its  welfare.  And  it  is  argued  that  taxes  should  be  in- 
cluded as  part  of  the  operating  costs  because  they  would  be 
collected  by  the  city  and  placed  in  its  general  fund  if  the 
plant  were  privately  owned  and  operated.  It  is  our  view, 
however,  that  as  taxes  are  not  actually  levied  or  paid,  in 
practice,  they  should  not  be  included  as  a  cost  of  service. 

7.  Apportionment  of  Values  and  Expenses.  When  the 
total  cost  of  furnishing  the  service  is  tabulated,  i.  e.,  oper- 
ating expenses,  depreciation  and  interest,  the  next  problem 
is  to  so  distribute  tliis  cost  that  all  the  different  classes  of 
consumers  will  bear  their  just  share  of  the  burden.  Before 
the  extent  of  this  burden  can  be  ascertained,  it  is  necessary 
to  separate  the  operating  expenses  into  capacity  and  output 
expenses.  In  every  business  there  are  certain  expenses  which 
are  directly  dependent  upon  the  output.  As  the  output  in- 
creases or  decreases,  these  expenses  v/ill  increase  or  decrease. 
But  there  is  a  large  class  of  expenses  which  are  incurred 
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more  or  less  independently  of  the  output.  To  maintain  a 
water  plant  in  readiness  to  supply  service  requires  a  large 
expense,  although  no  demand  may  ever  be  made  upon  the 
system.  Some  expenses  partake  of  the  nature  of  both.  These 
must  be  distributed  over  capacity  and  output  as  nearly  as 
can  be  done.  Again,  some  expenses  are  directly  chargeable 
against  the  muncipality  or  against  some  other  class  of  consu- 
mers. Inasmuch  as  practically  all  consumers  are  or  soon 
will  be  metered  in  Chinook,  it  would  not  be  necessary  to 
segregate  expenses  directly  chargeable  to  metered  con- 
sumers. 

Total  capacity  and  total  output  expenses  being  deter- 
mined (the  former  in  accord  with  the  apportionment  of 
physical  property,  and  the  latter  on  the  basis  of  actual  con- 
sumption for  municipal  and  private  purposes),  it  is  next  es- 
sential to  apportion  these  totals  respectively,  between  the 
public  and  private  demand  as  each  of  these  demands  re- 
quires a  certain  portion  of  the  investment  of  every  municipal 
utility — primarily  an  engineer's  undertaking.  When  the  pri- 
vate and  municipal  proportions  of  the  capacity  and  output 
expenses  are  brought  together,  the  proper  adjustment  of  the 
total  cost  of  furnishing  water  as  between  the  city  and  private 
takers  is  arrived  at,  and  it  is  then  a  comparatively  simple 
matter,  on  past  metered  consumption  to  test  the  adequacy 
of  existing  rates  or  construct  new  schedules. 

We  have  outlined  at  some  length,  the  principles  which 
should  govern  the  formulation  of  rates  for  municipal  water 
utilities,  not  only  because  the  administrators  of  the  Chinook 
plant  fail  to  recognize  the  commercial  nature  of  their  water 
business,  as  distinguished  from  the  general  city  departments, 
but  because  the  same  condition  is  noted  in  many  cities.  It 
is  utterly  impossible  on  the  imperfect  data  furnished  us,  or 
found  by  our  representatives,  to  make  the  proper  adjust- 
ments in  the  case  of  the  Chinook  plant  at  this  time.  Satis- 
fied as  we  are  that  present  rates  are  adequate,  looking  at 
operations  as  a  whole,  if  earnings  are  not  diverted  to  for- 
eign purposes,  we  shall  require  their  continuance  under  re- 
strictions named  in  the  order,  and  subject  to  the  corrections 
following.  In  the  meantime  we  can  complete  an  engineering 
inventory  and  appraisal  of  the  plant,  and  at  the  end  of  a 
year's  experience  in  salvaging  revenues,  definitely  formulate 
a  process  for  proper  fiscal  operation.  The  corrections  in  op- 
eration and  practices  now  necessary  are  these: 

1.  The  establishment  of  rates  for  municipal  water  uses. 
In  Chinook,  as  appears  from  the  record,  water  is  taken  by 
the  public  for  fire  protection,  sewer  flushing  and  public 
buildings ;  in  larger  cities  there  are  additional  uses  by  and 
for  the  public,  among  others,  street  cleaning,  public  schools, 
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street  sprinkling,  sewer  lifts,  street  construction,  fountains, 
playgrounds,  etc.,  and  water  consumed  in  operation  of  the 
water  plant,  flushing  mains,  etc.  To  render  the  public  these 
services  without  charge  is  as  great  an  injustice  to  the  pri- 
vate consumer  as  the  attempt  of  a  private  corporation  using 
a  large  percentage  of  the  output  of  a  public  utility  by  it 
owned  to  pass  all  the  cost  of  such  output  over  on  the  "out- 
side consumers." 

To  illustrate  further,  practically  every  water  utility  fur- 
nishes service  for  the  two  purposes  of  fire  protection  and  of 
general  consumption  as  just  pointed  out.  In  order  to  furnish 
these  two  classes  of  service  the  plant  must  be  equipped  differ- 
ently than  would  be  necessary  if  only  one  of  them  were  fur- 
nished. If  a  utility  were  to  furnish  water  for  fire  protection 
only,  there  would  be  no  requirement  as  to  purity  of  the 
supply,  neither  would  as  extensive  a  distribution  system  be 
required,  nor  would  it  be  necessary  to  have  service  pipes, 
meters  and  other  parts  which  are  essential  in  a  system  fur- 
nishing both  classes  of  service.  If  the  utility  were  to  furnish 
water  only  for  general  consumption  and  had  no  obligation 
to  furnish  fire  protection,  there  would  also  be  certain  econo- 
mies in  construction  and  operation  resulting  from  the  re- 
stricted nature  of  the  requirements  imposed.  If  service 
were  furnished  only  for  the  ordinary  domestic  and  industrial 
uses,  there  would  be  no  necessity,  usually,  for  the  water  plant 
to  be  able  to  maintain  a  high  pressure,  neither  would  it  be 
necessary  to  have  as  large  capacity  in  intakes,  pumping 
equipment  and  distribution  system.  The  extreme  fluctuations 
caused  by  the  demands  for  fire  protection  purposes  would 
be  eliminated,  and  consequently  both  construction  and  operat- 
ing conditions  could  be  adjusted  to  the  more  uniform  de- 
mands for  general  service,  usually  with  considerable  saving 
in  expense.  In  this  very  case  the  filter  plant  furnishes  a 
concrete  illustration  of  the  essential  differences  in  the  two 
kinds  of  service  rendered  by  a  municipal  plant.  The  filter 
plant,  as  such,  is  needed  only  for  service  to  private  consumers. 
Water  for  fires  need  not  be  filtered.  On  the  contrary,  filter- 
ing such  water  would  render  the  fire  protective  service 
almost  useless.  In  most  cities  there  is  a  by-pass  enabling  the 
plant  operators  to  cut  out  the  filter  plant  in  the  event  of 
fire  emergency.  Some  water-works  men  have  held  that  the 
only  charge  which  should  be  paid  for  fire  protection  is  the 
actual  added  cost  of  the  service  above  what  the  cost  would 
be  for  a  system  to  furnish  general  service  only.  This  seems 
to  us  more  logical  than  it  would  be  to  argue  that  the  rates 
for  general  service  should  be  only  enough  to  cover  the  excess 
of  the  operating  costs  of  a  combined  plant  over  the  operating 
costs   of  a  plant   to   furnish   adequate   fire  protection   only. 
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The  correct  principle  seems  rather  to  be  that  the  two  classes 
of  service  furnished  by  water  utilities  are  co-ordinate ;  that, 
as  far  as  possible,  each  should  be  self-supporting,  and  that 
when  this  is  not  the  case  there  is,  to  some  extent,  an  unfair 
discrimination  either  in  favor  of  the  city  which  uses  fire 
protection  or  in  favor  of  the  general  users  who  use  water 
for  culinary  and  sanitary  purposes.  In  a  general  way,  the 
Commission  has  found  that  from  40  to  60  per  cent  of  the 
fixed  charges  upon  the  investment  in  water-  works  plants  is 
chargeable  to  fire  protection  and  other  municipal  service,  the 
amount  in  any  particular  case  being  dependent  upon  the 
extent  of  the  fire  service  demand,  the  location  of  the  area 
of  greatest  fire  risk,  the  character  of  the  water  supply,  the 
nature  of  the  demand  for  general  purposes  and  a  number  of 
other  items ;  also,  the  fire  protection  service  has  generally 
been  charged  with  a  part  of  the  operating  expenses  of  the 
utility,  varying  roughly  from  one-fifth  to  one-third  of  the 
total  expenses.  It  is  important  that  each  branch  of  the 
service  bear  its  own  cost.  In  the  case  of  a  municipal  plant, 
a  charge  for  hydrant  rental  does  not  amount,  as  some  cities 
have  argued,  to  taking  money  from  one  pocket  and  putting 
it  in  another.  When  the  charge  for  fire  protection  is  not 
made  and  the  necessary  revenue  is  secured  from  general 
consumers,  the  distribution  of  the  cost  of  fire  service  is  made 
according  to  the  amount  of  water  used  by  the  various  con- 
sumers, although  there  may  not  be,  and  often  will  not  be- 
very  much  relation  between  the  amount  of  water  used  and  the 
contribution  of  each  individual  consumer  to  the  general  fire 
risk.  For  example,  a  factory  which  materially  affects  the 
fire  risk  of  a  city  might  use  very  little  water,  and  conse- 
auently  pay  very  little  for  its  fire  protection,  if  the  cost  of 
fire  protection  were  to  be  borne  by  the  general  consumers. 
Residence  users  in  areas  not  closely  built  up,  that  is,  in 
ordinary  residence  districts,  do  not  usually  cause  a  heavy 
fire  risk.  Such  fire  risk  as  there  is  can  ordinarily  be  met 
without  calling  upon  nearly  all  of  the  available  capacity  of 
a  properly  constructed  water  utility.  Residence  users,  there- 
fore, would  probably  be  paying  proportionately  large  amounts 
for  fire  protection  if  the  cost  of  such  protection  is  not  borne 
by  the  city.  Any  free  service  to  a  municipality  constitutes 
an  unlawful  discrimination,  prohibited  by  Section  12  of  the 
Public  Service  Commission  Law. 

For  lack  of  data  whereon  to  compute  the  public  charges 
with  accuracy,  we  shall  assess  the  city  a  rate  of  $2.50  per  fire 
hydrant  per  month.  This  means  a  total  charge  of  $1,200  per 
year  to  be  recouped  from  the  general  fund,  or  by  a  special 
tax  levy  for  fire  hydrants  if  the  council  prefers,  and  will 
suffice  for  all  public  purposes  now.  We  feel  that  the  charge 
is  low,  but  it  rests  on  the  best  estimate  we  can  make  now. 
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The  per  hydrant  charge  is  not  an  accurate  method  of  assess- 
ing fire  protection  charges  if  thereby  the  notion  is  engen- 
dered that  the  hydrant  costs  are  the  principal  costs.  They 
are  not.  It  must  be  remembered  that  hydrant  rentals,  or 
charges  for  public  hydrant  service,  consist  largely  of  fixed 
charges  due  to  the  investment  of  capital  in  property  provided 
and  held  ready  to  permit  of  the  delivery  of  large  quantities 
of  water  when  required.  The  mere  cost  of  pumping  the 
water  actually  used  from  the  hydrants  and  the  number  of 
hydrants  per  mile  of  pipe  line  are  comparatively  small  ele- 
ments of  the  cost  of  the  fire  protection  service.  To  illustrate, 
when  the  distributing  mains  of  a  water-works  system  are 
extended  for  the  purpose  of  supplying  water  to  new  hydrants 
installed,  the  larger  part  of  the  added  investment  is  in  the 
pipe  line,  and  only  a  small  part  in  the  hydrants.  The  removal 
of  the  hydrants  cannot  possibly  be  justly  considered  as 
restoring  to  the  investors  the  capital  invested.  Nor  could 
the  removal  of  both  the  hydrants  and  the  mains  be  so  con- 
sidered, for  a  very  substantial  part  of  the  investment  went 
into  the  wages  of  labor  used  in  burying  the  material  in  the 
ground.  The  removal  of  the  material  would  require  further 
expenditure  of  money  for  labor  and  this  would  have  to  be 
charged  against  the  value  of  the  material  removed  in  deter- 
mining the  amount  of  the  original  investment  restored.  It  is 
therefore  obvious  that  onlj^  a  small  part  of  the  investment  in 
such  construction  is  recoverable  by  the  removal  of  the  instal- 
lation. If  fire  hydrants  are  used  simply  as  units  of  charge, 
as  divisors  for  all  fire  protection  charges  in  order  to  state 
rates  in  plain  fashion  (and  this  can  usually  be  done  where 
they  are  laid  at  regular  intervals),  there  is  no  objection  to 
the  per  hydrant  method  of  stating  the  charge. 

2.  The  present  practice  of  furnishing  f'ee  service  for 
irrigation  and  watering  stock  to  the  Chinook  Lumber  Yard, 
through  the  two-inch  fire  hydrant  on  or  near  its  premises,  is 
unlawful.  (Sec.  12,  Ch.  52,  Laws  1913.)  The  pubhc  must 
bear  a  charge  of  $2.50  per  month  for  this  hydrant,  and  the 
water  used  by  the  lumber  company  should  be  metered.  If 
metering  is  not  possible  now  a  careful  estimate  of  the  water 
used  should  be  made  and  a  rate  constructed  therefor  as  near 
the  meter  rate  as  possible  and  the  lumber  company  charged 
for  all  the  water^it  uses. 

3.  All  services  must  be  metered  as  rapidly  as  possible, 
the  meters  now  being  available,  and  when  this  is  done  the 
city  must  charge  the  metered  consumer  for  all  water  used. 
Persons  who  carry  water  from  neighbors'  hydrants,  faucets 
or  taps  will  then  have  these  alternatives:  (1)  connect  with 
the  city's  system;  (2)  make  arrangement  with  the  metered 
consumer  to  pay  him  on   a  basis  mutually   satisfactory,   or 
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(3)  if  agreement  is  impossible,  forego  the  practice.  The  city 
is  not  to  be  required  to  deal  with  disconnected  "bucket  users" 
and  must  look  to  the  connected  consumer  alone. 

4.  All  meters  must  be  owned  by  the  city.  Divided 
ownership  of  facilities  and  equipment  is  one  of  the  most 
frequent  causes  of  irritation  between  a  utility  and  its 
patrons.  Meters  are  a  part  of  the  capital  equipment  of  the 
utility  and,  as  such,  should  never  be  charged  to  operating 
expenses  of  one  year  or  any  year,  as  is  proposed  by  the  city 
in  this  case.  To  do  such  a  thing  would,  in  equity,  make  the 
consumer  a  meter  owner.  Their  cost  should  be  provided  from 
the  general  fund  or  special  water  fund.  Meters  are  no  dif- 
ferent in  this  respect  than  pumping  machinery  or  mains. 

5.  The  question  has  arisen  in  connection  with  this  in- 
vestigation of  charging  for  the  installation  of  meters  under 
certain  conditions.  The  Commission  is  of  opinion  that  the 
city  should  bear  all  the  cost  of  ordinary  meter  installations. 
There  are  instances,  however,  where  installations  necessitate 
considerable  additional  expense  over  an  ordinary  installation 
(average  cost  found  to  be  about  $3.00),  for  example,  where 
a  service  pipe  comes  into  a  basement  under  a  cement  floor, 
with  branches  off  the  main  service,  requiring  digging  and 
cementing,  or  where  the  meter  must  be  set  on  the  outside 
of  the  building  and  thereby  the  construction  of  a  suitable 
box  to  protect  it  from  freezing  becomes  essential.  In  such 
cases  the  consumer  should  bear  all  expense  in  excess  of 
installation  costs  of  $7.50.  The  consumer  must  furnish  the 
most  suitable  place  for  the  installation  of  the  meter,  and  so 
far  as  possible  aid  in  putting  his  premises  in  shape  to  effect 
proper  installation  at  minimum  expense. 

6.  Where  two  or  more  families  or  consumers  live  in  the 
same  residence  a  single  meter  and  a  single  minimum  charge 
are  proper,  the  owner  of  the  premises  being  billed  and  held 
responsible,  if  that  is  possible. 

7.  The  city  shall  cease  the  practice  of  allowing  dis- 
counts from  the  minimum  as  long  as  the  present  system  of 
a  minimum  charge  is  followed.  The  present  minimum  charge 
of  $2.00  per  month  allows  all  metered  consumers  2,000  gal- 
lons each  per  month  on  the  basis  of  the  initial  charge  of 
$1.00  per  1,000  gallons.  To  establish  a  higher  minimum 
charge  than  $2.00  under  these  circumstances  would  be  objec- 
tionable from  an  equitable  viewpoint,  inasmuch  as  it  would 
shift  an  undue  burden  of  water  utility  costs  from  the  large 
consumers  to  the  small  consumers.  It  would  be  inadvisable, 
also,  from  an  economic  viewpoint,  inasmuch  as  it  would  invite 
small  consumers  to  be  wasteful  in  their  use  of  water.  Were 
a  new  rate  schedule  to  be  promulgated  at  this  time,  we  would 
be  tempted   to   substitute   a   service   charge   as   proposed   in 
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place  of  the  present  minimum  charge.  The  minimum  charge 
is  made  uniform,  regardless  of  the  size  of  meters  or  the 
investment  on  the  part  of  the  water  department.  A  much 
fairer  way  of  working  out  a  schedule  is  to  impose  a  separate 
charge  in  the  nature  of  a  service  charge  levied  against  each 
consumer  or  tenant  or  dwelling,  etc.,  a  meter  charge  varying 
with  the  size  and  expense  oi  the  installation,  and  a  nominal 
charge  for  meter  reading  levied  against  each  meter. 

It  is  suggested  that  our  general  conclusions  herein  are 
in  conflict  with  two  previously  announced  decisions  of  this 
Commission,  In  Re  City  of  Laurel  Water  Works,  14  M.  U.  R. 
264,  P.  U.  R.  1921-D,  817,  and  Hollingsworth,  et  al.  v.  City 

of  Kalispell,  15  M.  U.  R ,  P.  U.  R.  1922-A,  582,  the  former 

because  rates  there  in  question  and  which,  it  is  asserted,  we 
sanctioned,  recognized  as  cost  elements  only  operating  ex- 
penses and  depreciation  and  the  differential  saddled  on  extra- 
territorial consumers  was  expressly  constructed  to  include 
their  proportion  of  water  taxes,  i.  e.,  levies  for  bond  interest 
and  principal,  which  elements,  it  is  also  asserted,  we  insisted 
should  be  borne  by  the  taxpayers  instead  of  water  takers.  A 
careful  reading  of  that  decision  will  show,  however,  that  the 
question  of  the  reasonableness  of  the  intra-city  rates  was  not 
before  the  Commission,  and  this  is  plainly  indicated  in  the 
report.  "The  water  rates  to  consumers  within  or  without  the 
city  are,  in  this  case,  equal  and  uniform  for  the  same  service, 
and  hence,  apart  from  the  question  of  reasonableness,  are  not 
open  to  attack,  and  we  do  not  understand  that,  taken  by 
themselves,  they  are  the  subject  of  objection."  Laurel  was 
operating  on  a  ''bare  living  policy,"  and  we  had  no  occasion 
then  to  disturb  that  plan,  or  insist  that  bond  interest  be  pro- 
vided by  rates  instead  of  taxes.  There  was  no  express  ap- 
proval of  the  plan.  The  differential  prescribed,  however, 
insured  that  extra-territorial  consumers  would  bear  their 
proportion  of  bond  interest,  and  to  the  extent  that  such  con- 
sumers were  required  to  share  in  the  bond  principal  or  to 
carry  a  burden  not  borne  by  intra-city  consumers,  the  deci- 
sion must  be  considered  as  designed  to  formulate  some 
device  to  prevent  consumers  and  property  owners  living 
beyond  the  city  limits,  and  therefore  beyond  its  taxing  power, 
from  enjoying  the  benefifs  of  water  service  without  sharing 
in.  the  burdens  incident  to  providing  it.  Such  attempts  are 
not  to  be  encouraged. 

It  is  said  of  the  Hollingsworth  case  that  we  there  took 
the  position  that  funds  for  water  main  extensions  should  be 
furnished  by  consumers  and  not  by  the  city  as  owner  of  the 
system,  notwithstanding  a  4i/:)-mill  levy  to  pay  for  water 
bonds.  In  that  case  application  for  an  order  directing  the 
city  to  extend  water  mains  at  its  sole  expense  was  denied 
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on  the  ground  that  the  city  had  adopted  the  poHcy  requiring 
''main  extensions  to  be  effected  by  the  improvement  district 
plan,  whereby  the  entire  cost,  inchiding  fire  hydrant  installa- 
tion, is  borne  by  abutting  property  owners."  The  report  fails 
to  make  clear  what  the  record  in  that  case  emphasizes, 
namely,  that  the  city  purposes  to  purchase  from  the  several 
improvement  districts,  as  soon  as  its  financial  condition  will 
warrant  the  expenditure,  their  respective  systems.  Thus 
the  city  will  eventually  perform  the  duty  it  should  of  fur- 
nishing the  capital  for  and  making  extensions  of  mains.  All 
that  the  case  stands  for  is  a  declaration  by  the  Commission 
that  it  will  not  interfere  with  a  local  policy  which,  all  things 
considered,  seems  to  be  productive  of  the  best  results,  that 
postponement  of  the  city's  duty  to  make  extensions  in  proper 
cases  will  be  approved  by  the  Commission,  if  the  facts  war- 
rant. It  was  pointed  out  that  the  4i/2-JTiill  tax  levy  which 
applicants  asserted  justified  their  demand  was  in  reality  a 
proper  charge  to  them  as  taxpayers  for  fire  protection,  with 
which  they  are  "adequately  supplied."  An  appropriate  order 
will  be  entered. 

ORDER. 

At  a  session  of  the  Public  Service  Commission  of  the 
State  of  Montana,  held  in  its  office  in  the  Capitol,  Helena, 
Montana,  on  the  3rd  day  of  April,  1922,  commencing  at  10 
o'clock  A.  M.,  in  the  matter  of  the  application  of  the  City  of 
Chinook,  Montana,  for  an  increase  in  its  rates  for  municipal 
water  service,  and  for  proper  adjustment  of  charges  for 
municipal  and  private  uses,  this  matter  being  before  the  Com- 
mission upon  the  application  of  the  municipality  as  aforesaid, 
and  having  been  duly  submitted  by  all  the  parties  interested 
at  regular  public  hearing  in  the  City  of  Chinook,  Montana,  on 
December  8th,  1921,  and  a  full  investigation  of  the  matters 
and  things  involved  having  been  had,  and  the  Commission 
having  on  the  date  hereof  made  and  filed  of  record  a  report 
containing  its  findings  of  fact  and  conclusions  therein,  which 
said  report  is  hereby  approved  and  made  a  part  hereof, 

IT  IS  THEREFIORE  ORDERED,  That  the  application 
of  the  City  of  Chinook  for  an  increase  in  rates  for  municipal 
water  service  be,  and  the  same  is,  hereby  denied,  with  leave 
to  renew  the  same  on  or  about  May  1st,  1923,  if  the  present 
rates  prove  inadequate  under  the  corrective  practices  here- 
inafter prescribed  and  to  be  followed  from  and  after  May 
1st,  1922. 

IT  IS  FURTHER  ORDERED  as  follows,  to-wit: 
1.    That  the  city  council  of  Chinook  shall,  in  the  event  it 
has  not  already  done  so,  by  lawful  ordinance,  provide  for  a 
water  bond  sinking  fund  and  a  water  bond  interest  fund  in 
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accord  with  the  statutes  of  Montana  for  the  purpose  of 
amortizing  the  city's  capital  investment  and  interest  thereon 
in  the  municipally-owned  water  utility,  and  that  all  and  singu- 
lar the  moneys  for  said  funds  be  raised  and  provided  by 
uniform  tax  levy,  and  that  water  rates  proper  be  no  longer 
charged  with  the  duty  of  providing  for  the  amortization  of 
water  bond  principal;  provided,  however,  that  if,  at  the  end 
of  one  year,  plant  revenues  and  plant  condition  admit,  rates 
may  be  proffered  to  absorb  interest  charges,  and  a  tax  levy 
for  interest  charges  may  be  omitted,  but  bond  principal  shall 
always  be  amortized  by  tax  levy. 

2.  IT  IS  FURTHER  ORDERED,  That  all  and  singular 
the  revenues  and  receipts  from  the  operation  of  the  municipal 
water  plant  shall  be  scrupulously  conserved  for  the  benefit  of 
said  plant,  and  all  such  moneys  retained  by  the  municipal 
water  plant,  and  none  of  the  same  shall  be  diverted,  borrowed 
or  appropriated  for  the  use  and  benefit  of  any  other  depart- 
ment of  the  city  government,  or  for  any  purpose  foreign  to 
municipal  water  service. 

3.  That  the  city  council  shall  at  once  levy  a  municipal 
water  tax  sufficient  to  provide  the  sum  of  $1,200  per  year  in 
payment  of  the  public  services  of  fire  protection,  sewer  flush- 
ing, etc.,  rendered  by  the  municipal  water  utility,  and  the 
r.ame  may  be  levied  at  the  rate  of  $2.50  per  fire  hydrant  per 
month  now  in  service  or  hereafter  in  service. 

4.  That  all  free  and  gratuitous  service  be  immediately 
cancelled  and  all  service  rendered  on  the  tariff  rates  pre- 
scribed by  this  Commission  and  incident  to  this  order. 

IT  IS  FURTHER  ORDERED,  That  commencing  witn  the 
first  day  of  May,  1922,  the  city  shall  inaugurate  the  correc- 
tive practices  outlined  on  pages  10  to  14,  inclusive,  of  our 
report  herein,  in  addition  to  inaugurating  the  practices  pre- 
scribed by  this  order. 

IT  IS  FURTHER  ORDERED,  That  the  city  shall  care- 
fully meter  all  water  entering  the  mains  from  the  pumping 
plant  on  the  Milk  River  and  shall,  further,  install  a  meter 
or  meters  to  measure  the  consumption  of  water  for  the 
various  municipal  uses  and  the  consumption  of  water  for 
private  uses,  and  that  regular  and  faithful  recordings  of 
meter  readings  be  had. 

IT  IS  FURTHER  ORDERED,  That  immediate  measures 
be  taken  by  the  superintendent  of  the  water  plant  thoroughly 
and  completely  to  clean  up  the  premises  thereof,  and  particu- 
larly the  pumping  equipment  on  the  premises,  to  the  end 
that  all  possible  danger  from  fire  hazard  be  avoided  and  the 
equipment  receive  that  care  and  attention  which  is  essential 
to  its  proper  function  and  to  sightly  appearance. 
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JURISDICTION  IS  HEREBY  EXPRESSLY  RETAINED 

by  this  Commission  for  the  purpose  of  insuring  the  proper 
execution  of  this  order  and  every  part  thereof  and  for  the 
purpose  of  checking,  from  time  to  time,  the  operations  of 
the  municipal  water  utihty,  with  a  view  to  the  formulation 
of  a  proper  rate  schedule  after  the  trial  period  of  one  year 
herein  prescribed, 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  a  certified  copy  of  this  order  upon  each  of  the  parties 
hereto,  and  that  the  same  shall  be  in  full  force  and  effect, 
according  to  its  terms,  forthwith. 


IN  RE  GREAT  FALLS  GAS  RATES. 

(Dccket  No.  791.  Report  and  Order  No.  1338.) 

(Hearing,  Sept.  28,  29  and  30,  1921.     Decided  May  9,  1922.) 

(P.  U.   R.   1922-D,   385.) 

Eates — Powers   of   Commissions — Franchises. 

1.  The  Montana  Commission  has  power  to  change  rates 
named  in  franchises  or  contracts  executed  prior  to  March  4, 
1913. 

Valuation — Time    of  Inyentory — Weig'ht   of   Evidence. 

2.  A  valuation  of  public  utility  property  made  over  three 
years  before  a  rate  proceeding  should  be  disregarded  as  not 
responsive   to    the   time    of   inquiry. 

Valuation — Utility  as  a  Whole — Disconnected  Inventories. 

3.  A  valuation  must  be  of  a  utility  as  a  whole  in  active 
function  and  not  of  its  bare  parts  without  regard  to  their 
relation  to  the  whole,  and  it  is  not  enough  to  string  various 
inventories    together. 

Valuation — Reproduction    Cost^ — Price   Level. 

4.  Average  prices  over  a  period  of  five  years  are  pre- 
ferable in  a  reproduction  cost  valuation  to  prices  synchron- 
ized with  the  date  of  the  valuation. 

Valuation — Reproduction  Cost  as  Measure  of  Value — Depreciation. 

5.  Present  reproduction  cost  must  be  a  dominant  factor 
in  determining  a  rate  base  when  value  is  to  be  determined 
and  not  cost,  but  consideration  must  be  given  to  accrued  de- 
preciation. 

Valuation — Accrued    Depreciation — Failure    to    Accumulate    Reserve. 

6.  Actual  depreciation  must  be  deducted  from  the  rate 
base  when  rates  have  been  sufficient  to  furnish  a  liberal  de- 
preciation allowance  although  that  allowance  has  not  in  fact 
been   set   aside. 

Valuaiion — Overheads — Reproduction   Cost — Taxes    During-    Construction. 

7.  An  allowance  of  15  per  cent  affords  ample  provision 
for  overheads  in  a  valuation  based  largely  upon  reproduction 
cost  but  1  per  cent  should  be  deducted  for  taxes  during  con- 
struction when  it  appears  that  between  the  time  of  commenc- 
ing construction  and  the  time  when  operation  would  begin 
no   tax   lien    would   attach. 
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Depreciation — Basis — Overheads. 

8.  Accrued  depreciation  should  be  calculated  upon  a  rate 
base  including  overhead  allowances  when  the  physical  basis 
from  which  the  overheads  are  computed  has  been  appreciated 
by  the  cost  of  reproduction  new  process  and  the  overheads 
allowed   are   likewise    appreciated. 

Taliiafion — Working   Capital — Payrolls — Materials   and    Supplies. 

9.  A  public  utility  was  allowed  one-twelfth  of  the  actual 
operating  payroll  exf;luding  construction  and  miscellaneous 
payrolls  for  working  capital  in  addition  to  an  allowance  for 
materials  and  supplies,  it  appearing  that  the  utility  was  a 
solvent  going  concern,  having  thirty  days  for  settlement  of 
its  obligations  and  having  the  right  to  exact  deposits  from 
gas   customers. 

Taluation^Bond   Discount — Amortization — Operating  Expenses. 

10.  Bond  discount  which  has  been  amortized  and  ex- 
tinguished should  be  eliminated  from  the  rate  base  and  from 
annual  charges. 

Taluation — Going  Value — Cost  of  Establishing  Business. 

11.  A  gas  utility  was  allowed  as  a  part  of  its  rate  base 
$10  per  consumer  as  representative  of  any  possible  uncom- 
pensated value  for  their  attachment  to  the  business,  although 
the  ordinary  costs  of  establishing  business  such  as  advertising, 
soliciting,  free  appliances,  etc.,  had  been  absorbed  annually  in 
operating   expenses    and    discharged. 

Return — Gas — Amount — Attraction   of   Capital. 

12.  A  gas  utility  was  allowed  a  return  of  not  less  than 
7  nor  more  than  8  per  cent  on  its  rate-base  as  a  rate  of  return 
adequate  to  attract  capital  for  improvements  and  extensions  of 
its    service. 

Return — Operating  Expenses— Gas  Unaccounted  For. 

13.  Expense  of  gas  manufacture  must  be  computed  on 
the  basis  of  units  actually  sold  and  not  on  units  produced  when 
losses   are  not  due  to  the  manufacturer's   negligence. 

Depreciation — Basis — Annual    Allowance. 

14.  In  estimating  the  annual  allowance  for  depreciation, 
overheads   should   be   eliminated. 

Depreciation — Gas — Amount. 

15.  A  gas  utility  was  allowed  for  annual  depreciation  2 
per   cent  of  the   depreciable   property. 

Rates — Minimum    Charge — Prepayment   Meters — Gas. 

16.  Prepay  meters  should  bear  a  minimum  gas  charge 
as    well    as    regular    meters. 

Return — Reasonableness — Healthy  Public  Serrice. 

Discussion  of  a  return  sufficient  to  insure  healthy  public 
service  rather  than  provide  bare  sustenance. 

Valuation — Land. 

Discussion  of  the  valuation  of  land  belonging  to  a  gas  com- 
pany. 

Return — Operating  Expenses — Gas — Coal  Strike. 

Discussion  of  the  effect  of  a  coal  strike  upon  estimates 
of  future   operating   expenses   of  a  gas   company. 
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Operating  Expenses — Coal   Gas. 

Discussion  of  the  cost  of  coal  gas  production. 

Apportionment — Gas   Company — Steam  Expense. 

Discussion   of   the   apportionment   of   steam    expenses    of    a 
gas    company. 
Return — Gross  ReTeniies — Gas— Residual  Credits. 

Discussion  of  revenues   from   coke,  tar,   and   ammonia  pro- 
duced as  a  by-product  in  the  manufacture  of  gas. 

Return — Operating    Expenses — Water— Gas. 

Discussion  of  the  expenses  of  water  gas  production. 

Application  by  the  Great  Falls  Gas  Company  for  an  in- 
crease in  rates  for  gas  service  in  Great  Falls,  Montana. 
Application  denied,  save  as  to  the  minimum  charge,  which  is 
increased  from  50  cents  per  month  to  $1.00  per  month  for  all 
meters. 

Appearances:  Drew,  McMahon  &  McMahon,  by  Walter 
Drew,  for  the  applicant;  A.  J.  Luick,  E.  T.  Foster,  W.  A. 
Bertke,  Engineering  Counsel,  for  the  applicant;  J.  H.  Cor- 
coran, H.  R.  Eickemeyer,  for  the  patrons ;  J.  H.  Bonner,  Chief 
Engineer,  E.  G.  Toomey,  Counsel,  for  the  Commission. 

Before:     The  Commission,  en  banc,  in  Great  Falls. 

By  the  Commission:  Anticipating  an  application  by  the 
Great  Falls  Gas  Company  for  a  general  rate  .increase,  certain 
consumers  and  other  citizens  of  Great  Falls  filed  complaint 
against  that  utility  on  August  13,  1921,  the  object  of  which 
was  to  secure  an  order  of  this  Commission  directing  the  res- 
toration of  those  rates  for  gas  service  which  are  named  in. 
the  franchise  under  which  the  company  now  operates.  Such 
rates  were  departed  from,  by  our  order,  on  August  1,  1918, 
after  appropriate  investigation  and  hearing  upon  application 
of  the  company.     (11  Mont.  R.  R.  &  P.  S.  C.  Reports,  160.) 

On  August  29,  1921,  the  Great  Falls  Gas  Company 
*  filed  its  formal  application  for  concurrence  of  the  Commis- 
sion in  a  proposed  schedule  of  rates  and  for  the  ascertain- 
ment and  determination  by  the  Commission  of  the  fair  value 
of  petitioner's  property,  used  and  useful  for  the  convenience 
of  the  public.  Paragraphs  three  and  four  of  the  application 
are  as  follows: 

"That  the  said  rates  and  schedules  of  rates  prescribed 
by  said  order  of  the  Commission,  and  since,  and  now  fol- 
lowed, enforced  and  complied  with  by  your  petitioner,  are 
and  each  of  them  is,  and  at  all  times  since  the  date  of  said 
order,  has  been  inadequate  and  unjust  to  this  petitioner,  and 
unreasonable  in  that  the  said  rates  and  schedules  of  rates 
have  operated  and  still  operate  to  deny  the  petitioner  and 
to  prevent  your  petitioner  from  obtaining  for  services  ren- 
dered by  it  to  and  for  the  public  sufficient  revenue  to  cover 
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your  petitioner's  necessary  operating  expense,  including  de- 
preciation, and  a  reasonable  return  upon  the  fair  value  of 
the  property  of  your  petitioner,  used  and  useful  for  the  con- 
venience of  the  public. 

"That  your  petitioner  has  never  made  an  excessive  re- 
turn and  has  never  made  a  reasonable  return  upon  the  fair 
value  of  its  property,  used  and  useful  for  the  convenience  of 
the  public ;  that  your  petitioner  has  never  been  able  to  set 
up  or  provide  for  out  of  earnings,  a  proper  reserve  fund  to 
cover  the  depreciation  on  the  petitioner's  said  property ;  that 
the  city  and  community  of  Great  Falls  is  a  growing,  pros- 
perous and  substantial  city  and  community  and  that  the  fu- 
ture growth,  prosperity  and  development  of  said  city  and 
community  will  require  your  petitioner  to  make  extensions, 
additions  and  betterments  in  and  to  its  gas  plant  and  sys- 
tem, in  order  that  your  petitioner's  service  to  the  public  may 
be  efficiently  maintained  and  be  reasonably  adequate  at  all 
times  to  meet  the  growing  needs  and  demands  of  the  public 
for  said  service ;  that  said  additions,  extensions  and  better- 
ments require  and  will  require  new  and  additional  capital, 
now  and  from  time  to  time;  that  the  owners  of  capital  who 
might  furnish  the  same  for  said  purpose,  cannot  be  required 
to  do  so  by  your  petitioner  or  by  any  mandate  of  govern- 
ment, and  can  only  be  induced  to  furnish  said  capital  by 
offering  and  assuring  to  them  a  fair  rate  of  return,  coupled 
with  such  assurance  for  the  payment  thereof  and  for  the 
repayment  of  the  principal  when  due,  as  can  be  given  only 
by  a  history  of  earnings  satisfactory  and  convincing  to  the 
investor;  that  by  reason  of  the  inadequate  earnings  of  your 
petitioner  in  the  past,  and,  in  particular,  by  reason  of  the 
inadequate  earnings  permitted  and  allowed  your  petitioner, 
now  and  since  the  effective  date  thereof,  under  the  rates  and 
schedules  of  rates  prescribed  by  this  Commission  in  its  said  , 
order  of  July  31st,  1918,  your  petitioner's  credit  and  finan- 
cial standing,  as  an  applicant  or  bidder  for  new  capital,  have 
been  and  are  seriously  impaired,  so  that  the  public  will  not 
invest  in  or  purchase  your  petitioner's  bonds,  notes  or  other 
securities  at  any  reasonable  or  practicable  prices  or  at  ren- 
sonable  or  practicable  rates  of  return,  all  of  which  has 
worked  and,  unless  corrected  and  remedied  with  the  concur- 
rence of  this  Commission,  will  continue  to  work  great  and 
irreparable  injury  to  your  petitioner,  to  the  public  served 
by  your  petitioner  and  to  the  public  interests  involved." 

Present   rates   alleged   deficient   and   rates   proposed   a.s 
reasonably  compensatory  follow: 
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PRESENT     RATES 
Schedule    'A' — General     Rate 
First   10,000   cu.    ft.    $1.95   per  1000    cu.    ft.      *Discount    lO^o 
Next   10,000   cu.    ft.      1.75  per   1000   cu.    ft.      *Discount    10c     per  M. 
Next    30,000   cu.    ft.      1.55   per    1000   cu.    ft.      *Discount    10c      per  M. 
Over   50,000  cu.    ft.      1.30   per   1000    cu.    ft.      *Discount    10c     per  M. 

Minimum    monthly   bill   50c. 

*  Discounts    allowed    if    bill    is    paid    by    the    10th    of    the    month 
following    the    month    in   which    service    was    rendered. 

Schedule     'B' — Prepayment     Meters 

Meters   set   at    $1.80    per    1000    cubic    feet 

PROPOSED     RATES 
Schedule     'A' — General     Rate 

Net 

For    the    First    10.000    cu.     ft $2.00    per    1000    cu.     ft. 

For    the    Next    10,000    cu.     ft 1.90    per    1000    cu.     ft. 

For    the    Next    30,000.  cu.    ft 1.70    per    1000    cu.    ft. 

All    Over  50,000    cu.    ft 1.45    per   1000    cu.    ft. 

Bills  are  due  and  payable  on  or  before  the  tenth  (10th)  day  of  the  month 
following  the  month  in  which  service  is  rendered.  For  failure  to  pay 
bills  before  the  10th  of  the  month  a  penalty  of  ten  (10)  cents  per  thousand 
cubic    feet    shall    be    added. 

Minimum     Bill $1.00 

Schedule    'B' — Prepayment    Meters 
Prepayment    Meters    set    at    $2.00    per    1000    cubic    feet. 

Following  submission  of  the  case  by  all  interestecJ  at  the 
conclusion  of  the  hearing  on  September  3,  1921,  the  Com- 
mission has  been  giving  the  testimony  that  careful  stuciy 
which  is  demanded  of  a  record  at  once  voluminous  and  of 
highly  technical  content.  The  Commission's  engineer  and 
auditor  have  been  employed  in  field  and  book  investigations 
subsequent  to  the  hearing  as  a  result  of  this  study  and  dur- 
ing its  continuance.  Their  labors  result  in  additional  evi- 
dence. 

So  far  as  the  effort  to  gain  restoration  of  franchise 
rates  is  premised  on  the  proposition  that  we  may  not  disturb 
rates  named  in  franchises  or  contracts  executed  prior  to 
March  4,  1913,  it  is  without  merit  in  law.  (State  ex  rel. 
City  of  Bilhngs  vs.  Billings  Gas  Company,  55  Mont.  102,  173 
Pac.  799;  and  City  of  Helena  vs.  Helena  Light  &  Railway 

Co.,  62  Mont ,  Pac ,  decided  April  4,   1922;  in 

view  of  the  opinion  in  the  latter  case,  it  is  idle  now  to  pre- 
tend that  Helena  Light  &  Railway  Company  vs.  Northern 
Pacific,  57  Mont.  93,  186  Pac.  702,  casts  any  doubt  on  the 
Billings  case.)  If  franchise  rates  are  asserted  as  reasonable 
rates  the  effort  is  equally  devoid  of  merit  for  such  rates, 
promulgated  in  1909,  rest  on  price  levels  and  economic  sea- 
sons too  remote  and  unlike  our  own  to  warrant  serious  con- 
sideration now.  Indeed,  protesting  consumers  made  no  at- 
tempt to  show  their  fitness  to  our  day.  The  system  of  stat- 
ing rates  in  franchises,  grants  or  contracts  is  obsolete,  for 
it  lacks  ability  to  accommodate  itself  to  changing  price  levels. 
The  system  attempts  the  impossible  in  its  effort  to  bind  the 
future  to   conditions  of  the  present.     Such   franchise   rates 
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as  survive  today  are  merely  reminders  of  a  time  when  the 
functions  of  pubHc  service  corporations  were  less  clearly 
comprehended  both  by  those  who  operated  them  and  those 
who  essayed  their  active  regulation. 

Our  duty  is  to  find  a  reasonable  rate.  This  desideratum, 
not  alone  because  it  is  profit  which  concerns  stockholders  of 
the  company  and  which  we  may  be  coerced  to  grant,  but  be- 
cause attainment  thereof  is  indispensable  to  that  efficient 
public  service  upon  which  the  welfare  and  happiness  of  so 
many  depend.  In  consequence,  our  attitude  differs  from  that 
of  a  court.  "It  does  not  try  to  do  justice  between  the  com- 
pany and  the  public,  but  only  to  see  whether  the  actual  rate 
can,  by  any  possibility,  still  be  a  fair  rate."  Con.  Gas  Co.  v. 
Newton,  267  Fed.  231,  269.  We  are  not  to  labor  to  avoid 
confiscation ;  rather  to  promote  that  healthy  function  which 
induces  capital  to  invest  in  public  enterprises  and  which  in- 
sures consumers  satisfactory  product,  consistently  served 
within  the  limitations  of  a  reasonable  toll.  The  principles 
we  are  to  follow,  in  the  main,  are  found  in  opinions  of  the 
Supreme  Court  of  the  United  States  from  Smyth  v.  Ames, 
169   U.  S.  466    (1898)    to   Consolidated   Gas   Co.   v.   Newton 

(March   6th,   1922),   .....   U.   S ,   and   Galveston   Electric 

Company  v.  City  of  Galveston   (April  10,  1922),   U.  S. 

These  principles  are  so  familiar  now  as  to  render  un- 
necessary their  restatement  at  large.  We  shall  notice  them, 
in  precise  application,  as  that  becomes  necessary  hereafter. 
It  is  to  be  noted,  however,  that  the  cases  afford  little  com- 
fort by  way  of  definitions  and  furmulae  that  relieve  labor 
or  charter  a  certain  course.  While  we  are  to  ascertain  the 
"fair  value"  of  the  property  being  used,  the  court  has  never 
attempted  a  definition  of  "fair  value,"  or  directed  a  method 
for  finding  it  (if,  indeed,  either  thing  is  possible  of  realiza- 
tion). What  the  court  has  done  is  to  observe  and  reject  what 
is  not  fair  value,  at  the  most,  to  indicate  some  of  the  items  of 
its  content.  Even  these  indications  are  in  the  nature  of 
warnings  to  exploit  the  field  for  items  whose  propriety  seems 
sufficiently  recognized  to  admit  them  into  the  group  of  facts 
whereon  judgment  is  to  be  exercised.  Against  the  shifting 
and  uncertain  guides  put  forth  by  the  court  of  last  resort 
(not  to  mention  the  morass  of  decisions  of  inferior  judicial 
tribunals  and  the  wilderness  of  commission  precedent),  there 
is  generally  presented  a  mass  of  technical  facts,  considera- 
tions of  economics  and  social  equities  challenging  orderly 
arrangement  and  fair  deduction.  The  instant  case  is  no  ex- 
ception, in  consequence  whereof  we  have  been  eagerly  solic- 
itous to  guard  against  error  to  the  prejudice  of  either  inter- 
est, but  we  are  frank  to  confess  the  influence  of  desire  to 
insure  healthy  public  service  rather  than  provide  bare  sus- 
tenance.    As  long  as  the  community  is  to  be  served  by  a 
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private  corporation,  it  must  render  that  tribute  which  is  fair 
within  present  American  conceptions. 

Investigation  to  establish  the  fair  value  of  petitioner's 
property  used  and  useful  for  the  convenience  of  the  public 
has  taken  the  conventional  course  of  an  engineering  inven- 
tory and  appraisal.  For  the  company  the  work  was  prose 
cuted  by  Foster  and  Luick;  independently  of  the  company, 
by  Bonner,  our  engineer.  We  think  that  all  efforts  show 
some  haste  but,  conceding,  as  we  must,  the  capacities  of  the 
engineers  for  the  work  and  their  experience,  we  have  not 
gone  into  matters  affecting  their  individual  engineering 
judgments  and  lying  behind  the  more  or  less  accepted  theo- 
ries on  which  they  proceeded. 

To  visualize  differences  the  several  valuations  constructed 
on  the  theories  noted  in  the  captions  over  them  and  by  the 
engineers  noted,  appears  on  the  folded  page. 

The  absence  of  certain  intangibles  from  Bonner's  valua- 
tion is  not  to  be  taken  as  signifying  his  rejection  of  them. 
His  allowance  of  $500  for  cost  of  securing  the  franchise  is 
wholly  arbitrary.  Working  capital  appearing  in  his  table, 
above,  is  in  reality  store  department  materials  and  supplies, 
and  his  report  leaves  that  element  and  "interest  during  con- 
struction" "to  the  judgment  of  the  commission."  Bonner's 
report  omits  any  consideration  of  bond  discount.  The  only 
overhead  allowances  are  two  per  cent  (2%)  on  buildings,  two 
per  cent  (2%)  on  gas-making  machinery,  and  four  per  cent 
(4%)  on  distribution  system  for  "omissions  and  waste,"  and 
71/2%  on  buildings,  71/?%  on  gas-making  machinery  and 
71/^  7c  on  distribution  system,  all  on  cost  of  reproduction 
basis,  for  "engineering."  The  matter  of  going  concern  value 
Bonner  thinks  a  "question  for  the  judgment  of  the  Com- 
mission, and  therefore  not  to  be  included  in  the  engineering 
report."  Bonner's  methods  in  this  respect  accord  with  prac- 
tice approved  in  previous  cases. 

None  of  the  foregoing  estimates  of  value  is  pressed 
upon  us  by  their  authors  with  any  claims  for  finality;  they 
are  all  proffered  as  judgments  to  be  employed  as  guides  to 
our  judgment.  We  are  compelled,  we  think,  to  disregard 
the  Bonner  valuation  for  the  reason  that  it  is  not  responsive 
to  the  time  of  inquiry,  having  been  made  as  of  April  1, 
1919,  over  three  years  ago.  "What  the  company  is  entitled 
to  demand,  in  order  that  it  may  have  just  compensation,  is 
a  fair  return  upon  the  reasonable  value  of  the  property  at 
the  time  it  is  being  used  by  the  public."  San  Diego  Land 
and  Town  Co.  vs.  National  City,  174  U.  S.  739  (which  is  just 
another  way  of  saying  "at  the  present  time"),  and  see  San 
Diego  Land  and  Town  Co.  vs.  Jasper,  189  U.  S.  439,  and 
Spring  Valley  Water  Works  vs.  San  Francisco,  124  Fed.  574; 


386  MONTANA    UTILITIES    REPORTS 

"upon  the  then  value  of  the  property  actually  used,"  Stanis- 
laus Co.  vs.  San  Joaquin,  etc.,  Co.,  192  U.  S.  201.  "The  value 
of  the  property  is  to  be  determined  as  of  the  time  when  the 
inquiry  is  made  regarding  the  rates."  Wilcox  v.  Consohdated 
Gas  Co.,  212  U.  S.  19.  Of  course,  January  1,  1921,  is  some 
sixteen  months  behind  us,  but  rate  inquiries  cannot  be  com- 
menced and  concluded  in  a  day,  and  time  flies  while  review 
progresses,  hence  some  date  must  be  selected  for  convenience 
and  certainty.  That  date  which  is  nearest  the  time  the 
matter  is  submitted  for  decision,  and  at  the  same  time 
allows  full  opportunity  to  all  concerned  to  inventory  and 
present  carefully  constructed  valuations,  should  satisfy  the 
principle  which  guards  against  confiscation,  temporary  or 
permanent.  Again,  Bonner's  valuation  was  made  in  a  lull 
between  formal  rate  inquiries  and  commenced  before  the 
1918  rates  had  been  tried  a  year  (In  Re  Great  Falls  Gas 
Company,  11  Mont.  R.  R.  &  P.  S.  C.  Reports  160),  scarcely 
time  enough  for  a  rational  test.  The  times  of  Bonner's 
efforts  w^ere  not  of  his  selection,  but  of  our  own.  It  is  not 
enough  to  string  various  inventories  together.  A  valuation 
must  be  of  the  utility  as  a  whole,  in  active  function,  and  not 
of  its  bare  parts,  without  regard  to  their  relation  to  the 
whole. 

Omitting  Bonner's  valuation  brings  us  face  to  face  with 
necessity  for  choosing  between  the  price  point  of  January  1, 
1921,  and  the  price  level  found  as  an  average  during  the 
period  1916-1920,  for  either  theory  of  valuation,  i.  e.,  cost  of 
reproduction  January  1,  1921,  or  cost  of  reproduction  less 
depreciation,  as  of  January  1.  1921,  must  move  forward  on 
a  determined  price  level  or  it  becomes  meaningless.  The 
difficulty  is  whether  prices  are  to  be  synchronized  with  the 
date.  We  conclude  against  synchrojiization,  persuaded  by 
these  considerations:  (a)  The  matter  is  decidedly  a  prac- 
tical one.  resting  no  more  on  the  speculation  of  experts  than 
on  an  inborn  desire  for  a  return  to  the  imagined  solace  of 
lower  prices.  Those  prices  ought  to  be  taken  which,  in  the 
instant  case,  are  identified  with  the  realities  of  the  existing 
situation  and  which  will  make  for  relative  rate  composure 
instead  of  barometerical  fluctuations.  The  existing  realities 
form  the  underlying  basis  on  which  our  rate  structure  is 
raised ;  they  constitute  the  platform  of  prophecy.  Rate  com- 
posure is  a  matter  of  policy  dictated  by  regard  for  the  sta- 
bility of  capital,  the  peace  of  the  consumer,  necessity  for 
an  adequate  trial  period  for  rates,  and  elimination  of  costly 
adjustments  before  commissions  and  courts,  (b)  Realities 
here  and  now,  however,  are  (or,  at  least,  seeiin)  so  shifting 
and  transitory  as  to  defy  analysis :  certainly  the  inferences 
they  offer  carry  no  conviction  of  endurance.  Since  1918 
prices  have  soared  and  fallen ;  constant  agitation  and  more 
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or  less  violent  changes  mark  the  quotations.  Causes  are  so 
patent  as  to  render  their  recitation  a  work  of  supererogation. 
Notwithstanding  the  unstable  solution  presented  by  the  facts, 
We  are  duty  bound  to  attempt  precipitation  of  "fair  value" 
therefrom.  The  present  is  all  that  is  vouchsafed  to  man. 
(c)  Prices  of  January  1,  1921,  ruling  the  commodities  that 
enter  the  "rate  base"  had  undergone  some  material  diminu- 
tion by  October,  1921,  when  this  proceeding  was  submitted. 
Indeed,  one  of  the  obtrusive  facts  of  that  year  was  the  price 
decline  which,  commencing  in  the  spring  (felt  perhaps  six 
months  earlier  on  the  eastern  markets  than  in  Montana), 
became  precipitate  in  the  autumn  (a  precipitate  drop  since 
November,  1920,  Luick  says),  and  we  think  it  has  been  shown 
now  that  the  wave  which  rose  before  January  1,  1921,  is 
receding.  "The  decline  in  prices  of  commodities  in  general 
has  been  so  continuous  and  so  marked  that  the  court  will 
take  judicial  notice  of  the  same."  City  of  Winona  v.  Wis- 
consin-Minnesota LAght  &  Tower  Co.,  276  Fed.  996.  And 
see  Galveston  Electric  Company  v.  Galveston,  supra.  Its 
recession  may  not  be  repaid  and  former  low  levels  will  prob- 
ably not  be  reached  for  years,  if  at  all.  The  noteworthy 
thing,  however,  is  the  reverse  tendency,  exhibited  in  the  case 
of  this  utility  by  a  reduction  in  price  of  steam  coal  $3.50  to 
$3.25  per  ton,  decrease  of  a  cent  per  gallon  in  cost  of  oil, 
8  cents  to  7  cents,  elimination  of  a  3  per  cent  transportation 
tax,  and  a  wage  decrease  of  about  $1,700  per  annum.  These 
things  at  least  convince  us  that  prices  expressed  at  a  given 
moment  of  time  in  a  period  of  acute  price  agitation  furnish 
no  real  footing  for  a  valuation ;  it  is  bad  enough  to  be  com- 
pelled to  regard  a  whole  period  of  such  prices.  But  certainly 
an  isolated  price  expression  of  the  moment,  not  known  to 
have  weathered  trial  for  a  year  at  least  is  the  merest  straw. 
The  same  reasoning  would  determine  the  value  of  a  given 
stock  by  a  single  quotation  in  the  day's  business,  (d)  On 
the  other  hand,  it  would  be  as  vicious  for  us  to  select  the 
lowest  prices  appearing  in  the  period  from  January,  1921,  to 
May,  1922,  because  the  tendency  is  down.  Tendencies  are 
one  thing,  values  quite  another.  An  average  over  a  period 
of  years  is  the  only  device  that  admits  all  relevant  realities. 
The  period  1916-1920  contains  price  elements  created  and 
influenced  by  the  Great  War,  and  while  they  may  not  recur, 
looking  at  long  stretches  of  time,  save  under  similar  condi- 
tions, they  are  still  extant.  Hostilities  have  ceased,  but 
prices  do  not  subside  with  the  sheathing  of  battle  flags. 
What  tempering  these  war  prices  require  by  deflation  sinca 
January.  1921,  is  supplied,  we  feel,  by  the  inclusion  of  the 
years  1916  and  1917.  So  we  reject  prices  of  a  single  day  for 
prices  averaged  over  the  period  1916-1920.  This  course 
recognizes  the  weakness  of  the  first  method  and  at  the  same 
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time  views  the  present  level  of  prices  as  one  which  is  to 
obtain  long  enough  for  a  composing  rate  adjustment.  The 
realities  and  relevant  considerations  of  policy  are  thus  satis- 
fied, (e)  If  authority  is  wanted  for  rejection  of  January  1, 
1921,  prices,  and  resort  to  the  five-year  average,  we  are  con- 
tent to  rest  on  Con.  Gas  Co.  v.  Newton,  267  Fed,  231,  af- 
firmed March  6,  1922,  U.  S While  Learned  Hand, 

D.  J.,  rejected  prices  averaged  over  ten  years  prior  to  1919, 
because  "the  experience  of  the  first  of  the  seven  of  the  ten 
years  is  of  little  present  value,"  he  thought  "the  average  of 
the  last  three  years  (1918,  1919  to  August  1,  1920)  is  the 
proper  basis."  The  Supreme  Court  did  not  exploit  this  ques- 
tion of  "war  prices,"  much  to  the  disappointment  of  public 
utility  students,  but  its  blanket  approval  of  Hand's  conclu- 
sions must  be  taken  to  cover  the  use  of  averages.  Nor  have 
we  seen  the  principle  of  Justice  Hughes'  reasoning  in  Brook- 
lyn Borough  Gas  Company  v.  Public  Service  Commission 
subsequently  questioned. 

"It  will  be  observed  that  Mr.  Shattuck's  estimate  includes 
an  allowance  for  'working  capital'  of  $96,175,  and  for  'going 
value'  of  $489,939.  Before  adding  these  and  other  percent- 
age items,  as  stated,  his  cost  of  reproduction  (new),  land 
excluded,  amounted  to  $1,858,453.  He  allowed  for  'observed 
depreciation'  the  sum  of  $9,821.  While  this  estimate  was 
made  as  of  December  31,  1916,  it  is  manifest  that  it  is  not 
in  fact  an  estimate  of  the  cost  of  reproduction  as  of  that 
date.  Mr.  Shattuck  was  of  the  opinion  that,  in  view  of  the 
extremely  high  prices  then  prevailing,  it  would  not  be  proper 
to  take  the  actual  cost  of  reproduction  as  of  that  time,  and 
for  this  reason  he  made  an  estimate  based  upon  the  average 
cost  of  various  parts  of  the  plant  spread  over  a  period  of 
five  years  ending  December  31,  1916.  As  plaintiff's  counsel 
says,  the  high  cost  of  material  and  the  scarcity  of  labor 
rendered  the  end  of  1919  'a  prohibitive  time  to  build  public 
utilities  of  this  sort,'  and  Mr.  Shattuck  'showed  his  fairness 
by  adopting  a  spread-out  of  five  years  in  obtaining  his  costs.' 

"While  it  is  important  to  consider  the  cost  of  reproduc- 
tion in  determining  the  fair  value  of  a  plant  for  rate-making 
purposes,  it  cannot  be  said  that  there  is  a  constitutional 
right  to  have  the  rates  of  a  public  service  corporation  based 
upon  the  estimated  cost  of  the  reproduction  of  its  property 
at  a  particular  time,  regardless  of  circumstances.  To  base 
rates  upon  a  plant  valuation  simply  representing  a  hypotheti- 
cal cost  of  reproduction  at  a  time  of  abnormally  high  prices 
due  to  exceptional  conditions  would  be  manifestly  unfair  to 
the  public,  and  likewise,  to  base  rates  upon  an  estimated 
cost  of  reproduction  far  lower  than  the  actual  bona  fide  and 
prudent  investment  because  of  abnoramlly  low  prices  would 
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be  unfair  to  the  company.  This  question  of  taking  the  hypo- 
thetical reproduction  cost  under  abnormal  conditions  as  a 
rate  base  should,  of  course,  not  be  confused  with  the  necessity 
of  recognizing  actual  costs  of  operation,  even  though  abnor- 
mal. A  public  service  corporation  is  entitled  to  be  reason- 
ably compensated  for  its  service,  and  the  actual  cost  of  its 
operations  must  always  be  taken  into  consideration  in  deter- 
mining whether  or  not  it  receives  a  fair  compensation  above 
that  cost.  But  it  is  a  different  thing  after  cost  has  been 
defrayed,  and  the  question  is  as  to  the  compensation  to  be 
allowed  in  excess  of  cost,  to  take  as  the  basis  for  a  compen- 
satory return  an  asserted  plant  value  far  above  the  actual  in- 
vestment, which  is  reached  merely  by  expert  estimates  of 
a  cost  of  reproduction  under  abnormal  conditions.  This 
would  result  in  allowing  a  public  service  corporation  to  take 
advantage  of  a  public  calamity  by  increasing  its  rates  above 
what  would  be  a  liberal  return  not  only  on  actual  invest- 
ment, but  upon  a  normal  reproduction  cost,  in  the  view  that 
unless  it  could  make  an  essentially  exorbitant  demand  upon 
the  public  it  would  be  deprived  of  its  property  without  due 
process  of  law.  The  enforcement  of  the  constitutional  guar- 
anty does  not  require  the  application  of  any  artificial  for- 
mula. It  has  constantly  been  pointed  out  that  the  rate  base 
must  be  what  is  called  'the  fair  value  of  the  property,'  and 
that  as  to  this  there  must  be  a  reasonable  judgment  based 
on  a  proper  consideration  of  all  relevant  facts.  (Smyth  v. 
Ames,  169  U.  S.  466,  546,  547,  42  L.  ed.  819,  849,  18  Sup. 
Ct.  Rep.  418;  San  Diego  Land  &  Town  Co.  v.  National  City, 
174  U.  S.  739,  757,  43  L.  ed.  1154,  1161,  19  Sup.  Ct. 
Rep.  804;  San  Diego  Land  &  Town  Co.  v.  Jasper,  189 
U.  S.  439,  446,  47  L.  ed.  892,  896,  23  Sup.  Ct.  Rep.  571; 
Willcox  V.  Consolidated  Gas  Co.,  212  U.  S.  19,  41,  53  L.  ed. 
382,  395,  48  L.  R.  A.  (N.  S.)  1134,  29  Sup.  Ct.  Rep.  192,  15 
Ann.  Cas.  1034;  Minnesota  Rate  Cases  (Simpson  v.  Shep- 
hard)  230  U.  S.  352,  434,  57  L.  ed.  1511,  1555,  48  L.  R.  A. 
(N.  S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18; 
People  ex  rel.  Kings  County  Light  Co.  v.  Willcox,  210  N.  Y. 
479,  485,  495,  51  L.  R.  A.  (N.  S.)  1,  104  N.  E.  911.  As 
was  said  by  the  court  of  appeals  in  the  case  last  cited:  The 
cost  of  reproduction  less  accrued  depreciation  rule  seems  to 
be  the  one  generally  employed  in  rate  cases.  But  it  is  merely 
a  rule  of  convenience  and  must  be  applied  with  reason.'  Mr. 
Shattuck  properly  shrank  from  predicating  the  validity  of 
rates  on  a  hpyothetical  cost  of  reproduction  on  December 
31,  1916,  and  it  is  also  to  be  observed  that  he  did  not  take 
the  cost  of  reproduction  as  of  any  particular  time.  His 
endeavor  was  to  get  at  a  basis  for  rate  making  by  seeking 
*a  fair  reproduction  value  based  on  a  period  of  five  years' 
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and  thus  to  avoid  what  he  regarded  as  an  abnormal  repre- 
duction  cost."  Brooklyn  Borough  Gas  Co.  v.  Public  Service 
Commission,  P.  U.  R.  1918F,  335. 

(f)  Luick's  judgment  on  prices  supports  the  conclusion 
to  employ  the  five  year  average.  He  finds  objection  to 
cost  of  reproduction  as  of  January  1,  1921,  as  a  rate  base 
"for  a  rate  to  be  made  for  a  period  into  the  future/'  and 
elucidates  as  follows: 

"That  figure  would  be  somewhat  too  high.  There  has 
been  a  decrease  in  prices  since  January  1,  1921,  and  it  is 
my  judgment  that  over  a  period  of  from  three  to  five 
years,  there  will  be  a  further  decrease  in  prices.  At  pres- 
ent there  appears  to  be  a  tendency  to  stabilize  prices  at  the 
present  level,  but  I  think  there  will  be  a  gradual  decrease, 
say,  beginning  six  months  from  now,  from  the  present  level 
down  to  a  somewhat  lower  level.  Consequently,  if  the  value 
to  be  fixed  as  a  rate  base  in  this  matter  is  to  apply  for 
rates  to  be  fixed  for  a  period  of  several  years,  it  will  be  my 
judgment  that  the  figure  which  I  have  given  as  to  cost  of 
reproduction  as  of  January  1,  1921,  would  be  somewhat  too 

high. 

*         *         *         * 

"I  believe  that  for  a  period  into  the  future  the  cost  of 
reproduction  as  arrived  at  by  me,  by  taking  five-year  aver- 
age prices,  for  the  years  1916  to  1920,  inclusive,  might  be 
a  good  guide  for  that  period.  Considering  prices-  current 
as  of  January  1,  1921,  and  the  five-year  average  prices  as 
shown  here,  it  would  be  my  judgment  that  the  fair  value 
of  this  property  for  rate  making  purposes  for  a  period  of 
from  three  to  five  years,  would  be  $650,000.00,"  apparently 
somewhere  between  the  two  price  levels. 

Of  course,  we  are  doing  nothing  unless  we  are  making 
rates  "for  the  future,"  and  we  hope,  withou'  necessity  for 
immediate  reappraisement.  And  counsel  thinks  the  five- 
year  basis  "of  value,  even  as  disparaged  by  Mr.  Luick,  be- 
cause in  his  testimony  he  has  conceded  that  a  rate  base 
should  be  somewhere  between  the  five-3'^ear  value  and  the 
value  or  basis  of  January  1,   1921." 

Our  determination  to  apply  the  five-year  average 
prices,  1916-1920,  to  an  inventory  as  of  January  1,  1921, 
implies  adoption  of  the  cost  of  reproduction  theory  as  a 
guide.  As  long  as  value  is  to  be  determined  and  not  cost 
("never  was  it  held  that  the  cost  of  a  thing  is  the  test  of 
its  value,"  C.  C.  C.  &  St.  L.  Ry.  v.  Backus,  154  U.  S.  439), 
and  as  long  as  that  value  must  be  present  value  we  see  no 
escape  from  the  dominant  influence  of  present  reproduction 
cost.  Since  the  war  period  commenced  the  cases  are  em- 
broiled in  hopeless  conflict — what  line  of  demarcation  is  dis- 
tinguishable  separates   courts   and    commissions.     "The   con- 
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elusion  of  this  review  of  recent  cases  is  that  the  Commis- 
sions working-  at  first  hand  with  the  practical  problems  of 
valuation  generally  lean  more  and  more  decidedly  toward 
fixing  value — so-called — of  public  utilities  on  prudent  invest- 
ment largely,  and  in  not  a  few  cases,  wholly.  The  courts  on 
the  other  hand  still  wallow  in  the  uncertainties  of,  the  rule, 
which  is  scarcely  a  rule  at  all,  of  Smyth  v.  Ames,  making 
value  a  question  of  judgment.  In  the  cases  judgments  con- 
tinue to  vary  as  widely  as  ever."  19  Mich.  Law  Review, 
849,  852.  One  of  the  clearest  commission  expressions  is 
found  in  the  report  of  the  Indiana  Public  Service  Commis- 
sion in  re  Laporte  Gas  &  Electric  Company,  P.  U.  R.  1921-A, 
824,  while  the  opposing  view  of  the  courts  appears  in  Con. 
Gas  Co.  vs.  Newton,  supra,  and,  somewhat  modified,  in  the 
Galveston  case.  The  Wisconsin  Commission  has  adopted 
the  so-called  "split  inventory"  method,  which  consists  in 
applying  to  the  elements  of  property  existing  prior  to  the 
war  a  pre-war  average  cost  and,  to  the  elements  installed 
or  acquired  later,  an  estimate  of  the  actual  cost.  The  aim  is  to 
obtain  as  nearly  as  possible  a  proper  investment  cost.  La 
Crosse  v.  Wisconsin-Minnesota  L.  &  P.  Co.,  P.  U.  R.  1922-B, 
113.  Whatever  may  be  our  inclinations  we  are  conscious  of  the 
force  of  the  14th  Amendment,  that  the  courts  are  the  ulti- 
mate arbiters  thereunder,  and  while  we  may  think  their 
methods  crude  and  uncertain,  their  conclusions  are  law. 
Even  in  an  old  plant  appreciation  must  be  given  its  weight. 
However,  we  are  dealing  not  with  a  putative  plant,  but  with 
the  present  plant  of  the  Great  Falls  Gas  Company  and  cost 
of  reproduction  new  must  yield  to  reality.  Stockholders 
are  entitled  to  a  fair  return  on  the  fair  value  of  the  prop- 
erty now  used,  property  of  varying  age,  capacity  and  serv- 
iceability, facts  which  bring  us  to  a  consideration  of 

Depreciation. 

If  possible,  this  subject  presents  more  difficulty  than 
that  of  prices,  but  here  necessity  for  original  consideration 
of  the  problem  is  largely  obviated  by  the  attitude  of  the 
company  itself.  Notwithstanding  its  protests  against  any 
deduction  for  accrued  depreciation  the  fact  remains  that  in 
its  valuations  on  each  price  basis  it  has  made  deductions 
in  value  corresponding  with  what  it  considered  the  condi- 
tion per  cent  of  the  property  on  January  1,  1921,  deductions 
ranging  from  10  to  22  per  cent.  Actions  speak  louder  than 
words.  In  this  instance  the  company's  action  accords  with 
what  the  members  of  this  Commission  personally  observed  to 
be  the  fact,  i.  e.,  with  reference  to  all  property  save  that 
underground  the  commission  observed  a  very  marked  condi- 
tion of  depreciation.  This  was  particularly  impressive  upon 
inspection  of  buildings,  structures  and  plant  equipment,  from 
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the  broken  and  missing  flooring  (timber  or  stone)  under- 
foot to  the  metal  roof  over  the  boiler  plant,  coal  gas  and 
water  gas  buildings,  which  gaped  with  holes  admitting  snow 
and  rain,  and  sheets  of  which,  long  since  broken  from  their 
moorings,   flapped  in  the  wind. 

Luick  puts  this  proposition  in  speaking  of  his  cost  of 
reproduction  estimate  at  January  1,  1921,  prices,  "the  ques- 
tion of  depreciation  is,  of  course,  a  factor,  and  if  the  com- 
pany had  been  able  to  earn  a  sufficient  and  adequate  re- 
turn and  in  addition  to  set  aside  a  proper  allowance  for  de- 
preciation, then,  in  my  judgment,  there  should  have  been 
deducted,  or  should  be  deducted  from  the  cost  of  reproduc- 
tion the  amount  shown  here  as  a  difference  between  the 
cost  of  reproduction  and  the  cost  of  reproduction  new,  less 
depreciation ;  or,  in  other  words,  the  accrued  depreciation. 
That  sum,  however,  amounting  to  $83,542,  would  not  in  my 
opinion  be  a  fair  deduction,  because  of  the  fact  that  the 
company  has  not  been  able  to  set  aside  any  such  amount 
in  its  depreciation  reserve  account,  and,  therefore,  I  believe 
that  the  only  deduction  that  should  be  made  from  the  cost 
of  reproduction  of  the  property  is  the  amount  which  the 
company  has  been  able  to  set  aside  in  the  depreciation  re- 
serve, and  which  represents  the  total  amount  which  the  con- 
sumers have  paid  back  to  the  company  as  far  as  the  invest- 
ment in  the  property  is  concerned." 

Putting  aside  for  the  moment  the  question  of  whether, 
earnings  being  sufficient  to  set  aside  an  adequate  allowance 
for  depreciation,  but  not  such  an  allowance  plus  a  fair  re- 
turn, it  is  the  investor's  duty  to  build  up  a  depreciation  re- 
serve before  using  earnings  for  a  return  or  other  purposes, 
w^e  think  it  reasonably  clear,  in  the  case  of  this  company 
that  rates  have  provided  a  reasonable  depreciation  allow- 
ance since  the  year  ended  June  30,  1914,  which  includes 
practically  the  whole  period  of  our  control. 
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The  case,  then,  comes  to  this,  that  while  rates  have 
been  and  now  are  adequate  to  furnish  a  hberal  depreciation 
allowance,  that  allowance  has  not,  in  fact  been  set  aside. 
Gross  income,  which  was  adequate  to  furnish,  among  other 
things,  a  depreciation  allowance,  has  been  distributed  as 
follows,  according  to  the  annual  reports. 


Year 
Knded 


Gross 
Income 


Int   on 

Funded 

Debt 


Pref  d 
Stock 
Div'ds 


Depre- 
ciation 


Misc. 
Deduc- 
tions 


Total 


6-30- 

6-30- 

6-30- 

fi-30- 

fi-30- 

♦12-31- 

12-31- 

12-31- 

12-31- 


1914  1$   10.Tn2.S5l.$ 

i:'15  ...|      l!i.O!)l.t;f)'l 

1916  1     2«.!)r,2.30| 

1917  1      30,251.911 

1915  I      29,nL'.TO| 

191S  I      12.3i;.-..37i 


1919 
1920 
1921 


42.702.091 
38.953.331 
39,755.871 


I 


7.358. 32|. 

7.fiS5  55 1 

8,400.001 
13,352.171 
14.828.751 

7,845,001 
15.958.841 
Ifi, 920.001 
18,214.761 

1- 

I 


-M 


4,768.34|. 
4,623.50., 
9,555.00  ., 


I- 


2,129.571. 
313.79. 


•  I 


5.466.001 
11.146.001 
18,337.121 

1- 


149.651 
608.131 
268.511 


183.25 
256.81 
475.17 
763.32 
383.67 
117.15 
655.84 


'Jotal |.?250,188.11|$110,563.39|.$53,895.96|.|     3.469.65|$20,835.21 


$     9, 

7, 
13, 
20, 
27, 

9, 
24, 
33, 
41, 


487.89 
999.34 
351.59 
232.48 
858.92 
608.32 
958.16 
791.28 
476.23 


5188,764.21 


Six    Month.s. 


The  difference  between  gross  income  and  the  total  of  all 
deductions  made,  including  actual  deductions  for  deprecia- 
tion, is  $61,423.90,  a  sum  which  should  have  been  devoted 
to  depreciation  reserve. 

The  fact  that  from  60  to  70  per  cent  of  the  utility's 
property  was  installed  before  1914,  the  plain  evidence  of 
depreciation  furnished  our  eyes,  the  light  maintenance  ex- 
hibited b.v  the  reports,  the  distribution  of  sums  adequate 
for  depreciation  in  other  channels  ('it  is  true  that  we  have 
paid  dividends  when  such  funds  might  have  been  used  or 
might  have  been  set  aside  in  a  depreciation  reserve"),  and 
the  admission  that  since  1916,  at  least,  "a  considerable 
amount  of  money  has  been  put  back  into  the  pronert.v  out  of 
earnings,"  earnings  which  would  have  suDplied  depreciation, 
persuade  us  that  it  would  be  most  uniust,  in  this  particular 
case,  not  to  deduct  for  palpable  depreciation.  We  think  that 
it  is  the  investor's  duty  to  empJoy  rate  earnings  to  the  pres- 
ervation of  the  plant  before  embarking  them  in  additions 
and  extensions.  But  from  this  record  it  is  impossible  to 
escape  the  conviction  that  the  effort  in  the  case  of  this 
utility  has  ever  been  to  extend,  to  add,  and  to  enlarge,  rather 
than  to  preserve  so  that  not  only  true  gross  income  but 
gross  income  properly  the  subject  of  use  for  depreciation 
has  been  employed  as  capital.  Clearly  rates  are  not  to  fur- 
nish capital.  "It  was  obligatory  upon  the  complainant  to 
show  that  no  part  of  the  money  raised  to  pay  for  deprecia- 
tion was  added  to  capital,   upon  which  a  return  was  to  be 


PUBLIC    SERVICE    COMMISSION  395 

made  to  stockholders  in  the  way  of  dividends  for  the  future. 
It  cannot  be  left  to  conjecture,  but  the  burden  rests  with 
the  complainant  to  show  it.  It  certainly  was  not  proper  for 
the  complainant  to  take  the  money,  or  any  portion  of  it, 
which  it  received  as  a  result  of  the  rates  under  which  it 
was  operating-,  and  so  to  use  it,  or  any  part  of  it,  as  to  per- 
mit the  company  to  add  to  its  capital  account,  upon  which 
it  was  paying  dividends  to  shareholders.  If  that  were  al- 
lowable, it  would  be  collecting  money  to  pay  for  deprecia- 
tion of  the  property,  and,  having  collected  it,  to  use  it  in  an- 
other way.  upon  which  the  complaintant  would  obtain  a  re- 
turn and  distribute  it  to  its  stockholders.  That  it  was  right 
to  raise  more  money  to  pay  for  depreciation  than  was  actu- 
ally disbursed  for  the  particular  year  there  can  be  no 
doubt,  for  a  reserve  is  necessary  in  any  business  of  this 
kind,  and  so  it  might  accumulate,  but  to  raise  more  than 
money  enough  for  the  purpose  and  place  the  balance  to  the 
credit  of  capital  upon  which  to  pay  dividends  cannot  be 
proper  treatment.  *  *  *  We  are  not  considering  a  case  where 
there  are  surplus  earnings  after  providing  for  a  depreciation 
fund,  and  the  surplus  is  invested  in  extensions  and  addi- 
tions. We  can  deal  with  such  a  case  when  it  arises.  *  *  '^ 
But  the  burden,  as  we  have  said,  rests  with  the  complainant 
to  prove  its  case,  and  it  has  not  performed  its  obligation 
when  this  fact  as  to  the  disposal  of  the  so-called  deprecia- 
tion fund  is  left  so  wholly  in  doubt.  What  is  the  amount 
reserved  for  payments  for  depreciation?  What,  if  any  of  it, 
has  been  carried  into  capital?  How  much  of  the  floating 
debt  would  carry  interest  which  might  be  charged  as  against 
the  amount  of  the  depreciation  fund  actually  used  for  ex- 
tensions and  additions  and  charged  to  capital.  All  these  are 
questions  not  answered  by  the  evidence  in  the  case,  and 
which  should  be  made  as  clear  as  possible  before  an  at- 
tempt ought  to  be  made  to  answer  the  question  as  to  rates. 
The  whole  case  should,  therefore,  be  opened,  so  that  both 
sides  can,  on  a  new  trial,  bring  out  all  the  material  fact's 
upon  which  a  decision  can  finally  be  based/'  Louisiana 
Railroad  Com.  vs.  Cumberland  Tel.  &  Tel.  Co.,  212  U.  S.  414, 
29  Sup.  Ct.  357,  53  If.  ed.  577.  And  actual  depreciation  is 
to  be  deducted.  "The  witness'  valuation  of  the  tangible 
property  was  somewhat  reduced  by  the  master,  but  the  re- 
ductions were  not  based  upon  the  theory  of  depreciation, 
but  upon  a  difference  of  opinion  as  to  the  reproduction  cost. 
The  cost  of  reproduction  is  not  always  a  fair  measure  of 
the  present  value  of  a  plant  which  has  been  in  use  for  many 
years.  The  items  composing  the  plant  depreciate  in  value 
from  year  to  year  in  a  varying  degree.  Some  pieces  of 
property,  like  real  estate,  for  instance,  depreciate  not  at 
all,  and  sometimes  on  the  other  hand,  appreciate,  in  value. 
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But  the  reservoirs,  the  mains,  the  surface  pipes,  structures 
upon  real  estate,  stand  pipes,  pumps,  boilers,  meters,  tools 
and  appliances  of  every  kind  begin  to  depreciate  with  more 
or  less  rapidity  from  the  moment  of  their  first  use.  It  is 
not  easy  to  fix  at  any  given  time  the  amount  of  deprecia- 
tion of  a  plant  whose  component  parts  are  of  different  ages 
with  different  expectations  of  life.  But  it  is  clear  that  some 
substantial  allowance  for  depreciation  ought  to  have  been 
made  in  this  case.  *  *  *  it  is  enough  to  say  that  there  should 
have  been  a  considerable  diminution,  sufficient  at  least  to 
raise  the  net  income  found  by  the  court  above  six  per  cent 
upon  the  whole  valuation  thus  diminished."  Knoxville  vs. 
Knoxville  Water  Co.,  212  U.  S.  1,  10.  And  the  deduction 
is  to  rest  on  fact, 

"The  master  allowed  the  cost-of-reproduction-new  with- 
out deduction  for  depreciation.  It  was  not  denied  that 
there  was  depreciation  in  fact.  As  the  master  said,  'every- 
thing on  and  above  the  road-bed  depreciates  from  wear  and 
weather  stress.  The  life  of  a  tie  is  from  8  to  10  years  only. 
Structures  become  antiquated,  inadequate  and  more  or  less 
dilapidated.  Ballast  requires  renewal,  tools  and  machinery 
wear  out,  cars,  locomotives  and  equipment,  as  time  goes  on, 
are  worn  out  or  discarded  for  newer  types.'  But  it  was 
found  that  this  depreciation  was  more  than  offset  by  appre- 
ciation ;  that  'the  road-bed  was  constantly  increasing  in 
value ;'  that  it  'becomes  solidified,  embankments  and  slopes 
or  excavations  become  settled  and  stable  and  so  the  better 
resist  the  effects  of  rains  and  frost;'  that  it  'becomes  ad- 
justed to  surface  drainage,  and  the  adjustment  is  made  per- 
manent by  concrete  structures  and  riprap ;'  and  that  in 
other  ways  a  road-bed  long  in  use  'is  far  more  valuable 
than  one  newly  constructed.'  It  was  said  that  'a  large  part 
of  the  depreciation  is  taken  care  of  by  constant  repairs,  re- 
newals, additions  and  replacements,  a  sufficient  sum  being 
annually  set  aside  and  devoted  to  this  purpose,  so  that  this, 
with  the  solidification  of  road-bed  and  adaptation  to  the 
needs  of  the  country  and  of  the  public  served,  together  with 
working  capital  *  *  *  fully  offsets  all  depreciation  and  ren- 
ders the  physical  properties  of  the  road  not  less  valuable 
than  their  cost-of-reproduction-new.'  And  in  a  further  state- 
ment upon  the  point,  the  'knowledge  derived  from  expe- 
rience' and  'readiness  to  serve'  were  mentioned  as  additional 
offsets. 

"We  cannot  approve  this  disposition  of  the  matter  of 
depreciation.  It  appears  that  the  master  allowed,  in  the 
cost  of  reproduction,  the  sum  of  $1,613,612  for  adaptation 
and  solidification  of  road-bed,  this  being  included  in  the  item 
of  grading  and  being  the  estimate  of  the  engineer  of  the 
state  commission  of  the  proper  amount  to  be  allowed.     It  is 
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also  to  be  noted  that  the  depreciation  in  question  is  not  that 
which  has  been  overcome  by  repairs  and  replacements,  but 
is  the  actual  existing  depreciation  in  the  plant  as  compared 
with  the  new  one.  It  would  seem  to  be  inevitable  that  in 
many  parts  of  the  plant  there  should  be  such  depreciation, 
as  for  example,  in  old  structures  and  equipment  remaining 
on  hand.  And  when  an  estimate  of  value  is  made  on  the 
basis  of  reproduction-new,  the  extent  of  existing  deprecia- 
tion should  be  shown  and  deducted.  This  apparently  was 
done  in  the  statement  submitted  by  this  company  to  the 
Interstate  Commerce  Commission  in  the  Spokane  rate  case 
in  connection  with  an  estimate  of  the  cost  of  reproduction 
of  the  entire  system  as  of  March,  1917.  (See  15  I.  C.  C.  395, 
396.)  In  the  present  case,  it  appears  that  the  engineer  of  the 
state  commission  estimated  the  depreciation  in  the  property 
at  between  eight  and  nine  million  dollars.  If  there  are  items 
entering  into  the  estimate  of  cost  which  should  be  credited 
with  appreciation,  this  also  should  appear,  so  that  instead 
of  a  broad  comparison  there  should  be  specific  findings 
showing  the  items  which  enter  into  the  account  of  physical 
valuation  on  both  sides. 

"It  must  be  remembered  that  we  are  concerned  with  a 
charge  of  confiscation  of  property  by  the  denial  of  a  fair  re- 
turn for  its  use;  and  to  determine  the  truth  of  the  charge 
there  is  sought  to  be  ascertained  the  present  value  of  the 
property.  The  realization  of  the  benefits  of  property  must 
always  depend  in  large  degree  on  the  ability  and  sagacity 
of  those  who  employ  it,  but  the  appraisement  is  of  an  in- 
strument of  public  service,  as  property,  not  of  the  skill  of 
the  users.  And  when  particular  physical  items  are  esti- 
mated as  worth  so  much  new,  if  in  fact  they  be  depreciated, 
this  amount  should  be  found  and  allowed  for.  If  this  is  not 
done,  the  physical  valuation  is  manifestly  incomplete.  And 
it  must  be  regarded  as  incomplete  in  this  case."  Minnesota 
Rate  Case,  230  U.  S.  352,  at  456-458. 

To  the  suggestion  that,  because  the  plant  is  rendering 
good  service,  no  deduction  should  be  made  for  depreciation, 
we  think  it  enough  to  quote  the  answer  found  in  People  ex 
rel.  King's  County  Lighting  Co.  v.  Willcox,  156  App.  Div. 
603,  616,  when,  after  quoting  a  portion  of  the  opinion  in 
the  Knoxville  Case,  supra,  it  was  said:  "This  quotation  com- 
pletely answers  the  contention  on  the  part  of  the  relator  that 
no  allowance  should  be  made  for  depreciation,  because  the  evi- 
dence is  that  the  efficiency  of  the  relator's  plant  continued 
to  be  equal  to  100  per  cent ;  since  it  is  manifest  that  de- 
terioration to  some  extent  must  precede  the  loss  of  effi- 
ciency, and  the  mere  fact  that  the  efficiency  remains  stable 
does  not  necessarily  contravene  the  other  fact  that  deterior- 
ation has  set  in.    The  property  may  be   100  per  cent   effi- 
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cient  for  operating  purposes,  but  not  be  at  anything  like  100 
per  cent  as  representing  what  the  securities  outstanding 
were  put  out  for  or  what  the  properties,  as  shown  by  the 
balance  sheet,  have  cost  the  investors.  Securities  author- 
ized by  the  Commission  should  be  protected  by  the  rates 
fixed  by  the  Commission,  provided  the  property  has  been 
kept  up  in  efficiency  and  in  value  and  a  sufficient  depre- 
ciation reserve  has  been  maintained  to  be  applied  when  the 
time  comes  for  that  puipose.  The  various  buildings  and 
apparatus  which  are  used  in  the  service  of  a  public  utility 
corporation  have  been  designed  to  work  and  to  last  in  their 
working  as  long  as  possible.  The  value  of  such  items  in 
any  operating  property  is  the  ability  of  the  items  to  give 
their  service  and  if  the  power  to  give  service  is  partly  ex- 
hausted and  the  items  are  on  the  way  to  the  point  where 
severally  they  have  to  be  discarded  and  replaced  by  new, 
there  is  a  lessened  power  to  serve  in  the  plant  represented 
at  least  by  what  the  necessary  replacement  items  not  yet 
put  in  will  cost.  There  is  no  reason  why  this  partial  ex- 
haustion of  capital  or  value  should  not  be  regarded  in  de- 
termining the  value  of  the  property  and  the  rate  of  return 
which  the  consumer  is  to  be  called  upon  to  pay  to  the  in- 
vestor for  the  use  of  the  latter's  property  estimated  upon 
the  basis  of  the  cost  of  that  property  less  such  depreciation. 
The  reserve  for  amortization  of  capital,  that  is  to  say,  for 
such  depreciation,  is  required  to  be  shown  by  the  Commis- 
sion's uniform  system  of  accounts.  This  reserve,  set  up 
by  the  Company  itself,  is  the  Company's  own  admission  of 
an  accrued  depreciation  and  as  far  as  it  will  go  should  be 
deducted  from  fixed  capital  shown  by  the  books  in  endeav- 
oring to  determine  the  value  of  the  properties  less  the  de- 
preciation, which  has  come  about  in  the  course  of  operation. 
There  may  be  no  such  reserve  provided  by  the  Company ; 
but  whether  or  not  there  is  such  reserve  there  is  such  de- 
preciation in  fact  and  to  the  extent  that  the  property  has 
fallen  away  in  its  ability  to  continue  to  give  service  without 
replacement  of  worn-out  parts  it  has  ceased  to  be  used  in 
the  public  service  and  the  consumer  of  its  service  should 
not  be  called  upon  to  pay  a  return  to  the  owner  for  the  use 
of  property  which  is  not  then  or  there  in  the  plant.  One 
may  call  this  partial  exhaustion  theoretical,  if  he  likes.  It 
is  true  the  exhaustion  is  not  complete  so  that  work  stops, 
but  it  is  real  all  the  same.  There  are  those  who  use  the 
word  'theoretical'  and  the  words  'theoretical  depreciation'  in 
this  connection  in  order  that  we  may  be  made  to  believe 
that  the  thing  is  mythical  and  does  not  exist  at  all,  but 
there  is  nothing  that  is  less  mythical  than  the  partial  ex- 
haustion of  the  power  to  work  and   ultimate  death." 
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And  again  ''even  the  scissors  grinder  who  may  be  un- 
familiar with  economic  sophistries  knows  that  a  stone  worn 
to  one-half  its  original  diameter  is  not  worth  full  price.  One 
may  argue  that  it  has  had  good  care,  that  the  bearings 
have  been  well  lubricated,  that  it  will  sharpen  shears  as  effi- 
ciently as  a  new  stone,  and  that  the  purchaser  will  be  able 
to  replace  it  when  it  is  worn  out,  but  he  can  convince  no 
grinder  that  it  is  worth  as  much  as  a  new  stone.  There  is 
no  magic  about  street  railway  operation  that  differentiates 
cars,  track,  buildings,  etc.,  from  ordinary  property  and  every 
one  knows  that  practically  all  mechanical  devices  decrease  in 
value  with  age."  Re  Metropolitan  St.  Ry.  Reorganization, 
3  P.  S.  C.  1st  Dist.  N.  Y.  113,  147.  After  all,  "the  appraise- 
ment is  of  an  instrument  of  public  service,  as  property,  not 
of  the  skill  of  the  users,"  per  Hughes,  Justice,  in  the  Minne- 
sota Rate  Cases,  supra. 

The  foregoing  determinations  at  once  imply  the  conse- 
quence of  proceeding  upon  a  valuation  constructed  on  the 
cost-of-reproduction-new  less  depreciation  theory,  at  aver- 
age prices,  1916-1920,  i.  e.,  the  alternative  proposal  of  the 
company.  It  remains  to  ascertain  whether  the  application 
of  the  theory  to  the  fact  by  the  company,  results  fairly,  for, 
after  all,  the  application  of  the  theory  will  not  "justify  the 
acceptance  of  results  which  depend  upon  mere  conjecture." 
Minnesota  Rate  Cases,  230  U.  S.  352.  We  notice  the  items, 
seriatim : 

Land:  The  plant  of  the  company  is  located  on  a  trian- 
gular tract  of  ground,  at  the  intersection  of  Ninth  Street 
and  Ninth  Avenue,  and,  consisted  in  1919,  of  Lots  1  to  14, 
Block  77,  and  Lots  3  to  14,  Block  78—186,053  square  feet— 
an  admirable  location  in  that  the  ground  adjoins  the  right 
of  way  of  two  railroads,  whereby  the  handling  of  coal  and 
shipment  of  by-products  are  greatly  faciliated.  All  of  the 
engineers  disclaim  any  knowledge  of  real  estate  values  in 
and  about  Great  Falls.  A  real  estate  dealer  put  the  value 
of  the  land  in  Block  77  and  78,  at  $22,200  in  November, 
1920.  The  record,  however,  supplies  a  fair  check  as  to 
values.  In  1921  the  company  purchased  fractional  Lots  8, 
9,  10  and  11  in  Block  32,  thereby  gaining  title  to  all  of  the 
triangular  tract  bounded  by  the  Great  Northern  Railway 
right-of-way  on  the  north,  Ninth  Avenue  on  the  south  and 
the  Tenth  Street  bridge  approach  on  the  east.  This  trans- 
fer covered  11,967  square  feet  and  the  company  paid  $1,200. 
approximately  ten  cents  per  square  foot.  The  same  figure 
applied  to  the  larger  area  of  186,053  square  feet  results  in 
a  value  of  $18,605.30,  or  a  total  for  the  whole  tract  of  $19,- 
805.30.  Bearing  in  mind  that  all  of  this  tract  is  not  now 
used  in  the  public  service  or  reasonably  necessary  therefor 
under    existing    conditions,    that    its    future    employment    is 
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not  imminent,  that  Luick  admits  his  addition  of  20  per  cent 
to  land  for  overhead  values  "is  probably  rather  high,"  that 
there ,  is  not  a  scintilla  of  fact  to  rest  this,  or  any,  addi- 
tional percentage  allowance  upon,  and  that  the  rule  of  "pres- 
ent market  value  as  to  land"  seems  approved  for  this  class 
of  cases  (Denver  v.  Denver  Union  Water  Co.,  246  U.  S.  178) 
we  shall  allow  $20,000  for  the  land,  against  the  Company's 
claim  for  $28,080. 

Physical  Property  Other  Than  Land: 

Reproduction  of  the  physical  units  other  than  land  fig- 
ured at  1916-1920  prices  on  an  inventory  as  of  January  1, 
1921,  is  included  under  the  heads  of  Transmission  and  Dis- 
tribution, $241,799;  Buildings  and  Miscellaneous  Structures, 
$24,773;  Plant  Equipment,  $167,668;  General  Equipment, 
$8,512.  This  figure  includes,  in  each  instance,  an  allowance 
designated  "Items  of  Additional  Cost,  20  per  cent"  being  a 
straight  20  per  cent  addition  to  the  value  of  the  physical 
units.  This  addition  is  explained  by  Luick  as  follows:  "The 
items  of  additional  cost  or  what  is  frequently  known  as  over- 
head charges  represent  costs  which  would  actually  be  in- 
curred in  reproducing  the  property  as  of  January  1,  1921,  or 
for  that  matter,  costs  which  were  actually  incurred  when 
the  property  was  originally  built,  not  necessarily  in  the 
amounts  shown,  but  nevertheless  costs  which  were  actually 
incurred  to  some  extent.  These  costs  are  not  included  in 
the  figures  on  various  physical  units  because  they  are  not 
figures  that  can  be  readily  allocated  to  particular  pieces  of 
equipment,  to  particular  buildings,  or  to  mains,  services  and 
meters ;  in  other  words,  they  are  general  costs  which  apply 
to  the  physical  property,  and  consequently  J  have  applied 
them  in  this  way.  I  should  perhaps  state  that  in  the  costs 
of  physical  units,  leaving  out  the  land,  that  they  include 
only  the  cost  of  material  and  labor  actually  incurred — 
which  would  be  actually  incurred  in  reproducing  the  property 
under  the  basis  assumed,  or  costs  actually  incurred  in  orig- 
inally building  the  property  but  not  in  the  amounts  as 
shown.  Consequently,  to  the  costs  of  material  and  labor 
there  must  be  added  an  item  to  cover  other  costs  which  I 
divided  into  five  classifica.tions,  as  follows: 

"First,  the  legal,  organization  and  general  expenses ; 
second,  engineering  and  superintendence;  third,  contingen- 
cies and  omissions ;  fourth,  interest  during  construction ;  and 
fifth,  taxes  during  construction. 

"All  of  these  items,  by  their  very  nature,  are  general 
costs  and,  as  I  said  before,  cannot  be  distributed  or  allo- 
cated to  particular  buildings  or  particular  items,  but  they 
are  a  part  of  the  cost  which  would  be  necessarily  incurred 
in  reproducing  the  property,  or  actually  incurred  in  the  orig- 
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inal   building   of   the    property,    and    consequently    must    be 
taken  into  account. 

"Thus,  in  the  Class  1,  namely,  legal,  organization  and 
general  expenses,  there  would  be  covered  the  general  in- 
spection of  the  territory  to  be  served,  a  general  situation 
to  determine  whether  or  not  it  would  be  feasible,  for  in- 
stance, to  build  a  gas  plant  in  Great  Falls,  and  whether  or 
not  it  might  be  profitable,  an  investigation  of  laws  covering 
such  matters,  an  investigation  of  franchise  possibilities.  That 
work  would  be  undertaken  by  the  entrepreneur,  the  man 
who  conceived  the  idea  of  putting  a  gas  plant  in  Great  Falls. 
That  would  be  followed  by  a  preliminary  engineering  report, 
assuming  that  this  man  were  not  himself  an  engineer,  in 
order  to  determine  from  an  engineering  standpoint  whether 
the  project  were  feasible  or  not;  also  what  type  of  plant 
might  be  desirable,  what  was  the  investment  required,  and 
the  probable  business  to  be  secured. 

"Under  the  same  class  there  is  included  the  expense 
of  incorporation  and  the  expense  of  forming  the  business, 
legal,  engineering  and  office  organizations ;  also  the  re- 
tainer of  the  firm  of  attorneys  to  look  after  the  legal  af- 
fairs of  the  company. 

"Then  under  this  Class  1  there  would  be  also  included 
the  optioning  of  real  estate,  office  rent,  while  the  plant  was 
being  constructed,  salaries  of  executive  officers,  such  as  of- 
fice clerks,  such  as  would  be  required,  cost  of  stockholders' 
and  directors'  meetings,  expense  of  traveling  for  such  direc- 
tors as  do  not  live  in  the  city,  the  expense  of  heating  and 
lighting  the  office,  janitor  service,  telephone  service,  sta- 
tionery and  sundry  supplies,  and  other  items  of  this  char- 
acter. 

"Under  Class  2,  that  is  engineering  expense,  there  would 
be  included  the  salaries  and  expenses  of  the  engineering  and 
superintending  force.  I  might  say  here  by  way  of  explana- 
tion that  I  have  assumed  that  only  the  buildings  would  be 
built  under  contract  and  that  the  company  itself  would  de- 
velop a  construction  organization  which  would  install  the 
equipment,  with  the  exception  of  such  equipment  as  might 
be  installed  and  directed  by  the  contractor,  such  as  holders, 
and  that  the  company  itself  would  lay  all  mains,  install  all 
services  and  install  all  maters. 

"Under  engineering  and  superintendence  there  would 
be  included  the  cost  of  preparing  detailed  plans  and  specifi- 
cations, of  compiling  bids,  letting  of  contr?,cts.  and  the  su- 
perintending and  adjusting  of  contract  work;  also  the  inves- 
tigating of  real  estate,  for  the  purpose  of  determining  the 
necessary  depth  of  foundations,  and  the  best  location  of  the 
various  buildings  and  pieces  of  equipment.     That  naturally 
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would  include  surveys  and  other  engineering  work  of  that 
character. 

"Under  Class  No.  3,  or  that  of  contingencies  and  omis- 
sions, I  included  such  costs  as  will  be  incurred  in  practically 
every  enterprise,  or  every  piece  of  construction  work  that  is 
undertaken  and  which  cannot  be  foreseen  by  ordinary  and 
prudent  investigation  in  advance  of  its  occurrence.  There 
is  also  included  some  allowance  for  omissions  in  the  inven- 
tory, although  in  this  case,  because  of  the  care  taken,  I  do 
not  believe  that  this  item  would  be  at  all  considerable. 

"In  the  matter  of  contingencies,  however,  I  might  say 
that  it  is  usually  the  experience  in  construction  that  regard- 
less of  what  care  may  be  exercised  in  advance  of  the  con- 
struction there  are  some  contingencies  which  develop  and 
which  add  considerably  to  the  cost  of  doing  the  work.  It 
might  be  found,  for  instance,  that  even  though  soil  investi- 
gations have  been  made,  when  it  comes  to  erecting  a  holder 
the  sub-soil  is  not  strong  enough  to  support  the  holder,  and 
it  may  be  necessary  to  drive  piles.  We  had  that  experience 
with  a  half  a  million  foot  gas  holder  which  we  erected  for 
the  Oshkosh  Gas  Light  Company  at  Oshkosh,  Wisconsin.  In 
another  case  we  erected  an  electric  light  plant.  We  had  fig- 
ured by  driving  sheet  piling  for  a  distance  of  200  feet  along 
the  river's  edge  we  would  be  able  to  do  all  of  our  excavating 
without  pumping.  We  found,  however,  that  the  soil  around 
that  site  was  composed  largely  of  cinders  through  which  the 
water  seeped  at  a  very  rapid  rate;  so  that  we  had  to  drive 
sheet  piling  around  the  entire  plant  site.  That  added 
materially  to  the  estimated  cost  of  reproducing  that  plant, 
and  it  is  items  of  this  character  which  are  continually  en- 
countered in  construction  work. 

"In  the  same  way  there  are  delays  due  to  storms.  We 
may,  for  instance,  be  running  a  main  out  on  a  certain  street, 
have  your  crews  ready  to  work,  and  possibly  are  working 
when  a  sudden  and  severe  storm  comes  up,  which  makes 
the  abandonment  of  work  for  that  day  necessary.  That  of 
course,  adds  considerably  to  the  cost  of  laying  that  main. 

"I  might  go  on  indefintely  and  enumerate  items  of  this 
kind.  I  think  that  every  engineer  who  has  had  any  ex- 
perience in  construction  work  has  met  with  such  costs  and 
realizes  that  they  are  unavoidable. 

"Under  Class  4.  that  is,  interest  during  construction, 
that  practically  explains  itself;  in  other  words,  it  is  merely 
an  allowance  to  cover  the  carrying  charges  of  money  which 
is  invested  in  the  plant  before  the  plant  goes  into  operation, 
and  while  it  is  in  process  of  construction. 

"The  same  is  true  of  Class  5,  or  taxes  during  construc- 
tion." 
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The  precise  percentages  applied  are  as  follows:  legal,  or- 
ganization and  general  expense,  3  per  cent ;  engineering  and 
superintendence,  7  per  cent ;  contingencies  and  omissions,  4 
per  cent ;  interest  during  construction,  5  per  cent ;  taxes  dur- 
ing construction,  1  per  cent,  or  a  total  of  20  per  cent.  After 
careful  and  somewhat  prolonged  consideration  of  these  al- 
lowances for  overheads,  we  are  satisfied  that  acceptance  of 
them  at  their  face  would  result  in  an  expansion  of  values 
not  at  all  representative  of  the  particular  instrument  of 
service  whose  value  is  here  to  be  taken.  The  considerations 
which  oppose  and  overcome,  to  some  extent,  the  company's 
proposal  are  these:  (a)  Even  if  the  cost-of-reproduction-new 
theory  were  to  be  followed  in  this  case  with  a  fidelity  which 
excluded  the  actual  plant  before  our  eyes  and  substituted  a 
fictitious  plant  presently  to  be  created,  we  are  satisfied  that 
a  contemporaneous  allowance  of  20  per  cent  for  overheads 
is,  as  a  matter  of  percentage,  excessive.  We  have  given 
the  question  of  overhead  allowances  careful  study  in  a 
rather  large  number  of  cases  during  a  period  of  nearly  ten 
years,  most  of  which,  witnessing  considerable  public  util- 
ity development,  has  elapsed  during  a  reign  of  high  prices. 
From  this  study  and  observation  we  are  convinced  that  an 
allowance,  in  general  of  about  15  per  cent,  affords  ample 
provision  for  overheads,  and  in  this  particular  case  the  rec- 
ord fails  to  suggest  any  valid  reason  against  adherence  to 
the  latter  figure.  (b)  The  danger  of  proceeding  on  the 
single  track  of  cost-of-reproduction-new  is  pointedly  empha- 
sized when  a  valuation  of  overheads  is  attempted.  In  the 
valuation  of  physical  units,  per  se,  actual  and  more  or  less 
standard  pieces  of  property  in  being  catalogued,  handled  and 
sold  in  the  markets  past  or  present,  afford  a  sheet  anchor 
of  fact  which  prevents  drifting  on  a  sea  of  speculation.  What 
prices  may  be  applied  are  for  the  most  part,  actual,  or 
should  be  themselves  actual.  If  not,  the  units  to  which  they 
are  applied  restrain  guesswork,  or  at  least  render  correction 
a  comparatively  simple  matter.  These  costs  the  investor, 
ordinarily,  has  no  control  over,  and  users  of  the  property 
will  have  to  pay  at  least  what  the  investor  would  be  re- 
quired to  pay.  When  reproduction  of  overheads  is  reached, 
however,  there  is  no  concrete  basis  presented  for  estimate 
by  the  application  of  such  rough  factors  as  percentages.  The 
whole  matter  of  creation,  after  determining  on  the  bare 
physical  units,  is  a  prophecy  depending  on  such  shifting 
matters  as  future  natural  phenomena,  labor  capacities,  etc. 
Realizing  this  fact,  engineers  have  evolved  from  long  prac- 
tice certain  standards  for  overheads  expressed  in  percent- 
ages of  the  only  certain  factor,  i.  e.,  cost  of  physical  units, 
resting  on  the  law  of  average.  These  percentages  generally 
beg  the  whole  question,  however,  for  they  involve  assump- 
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tions  which  the  instant  case  may  or  may  not  accommodate. 
The  fundamental  fallacy  is  that  variations  in  production  are 
so  extreme  as  to  preclude  the  theory  of  averages  which  as- 
sumes variations,  certain  or  nearly  certain,  in  a  given  type 
of  production.  The  only  safe  course  is  to  look  at  what  has 
occurred  in  the  instant  case,  with  reference  to  each  partic- 
ular overhead  instead  of  endeavoring  to  divine  the  future, 
and  that  has  not  been  done  here,  or  if  it  has,  the  record  is 
silent  on  the  point,  (c)  Another  deficiency  exhibited  in  the 
treatment  of  overheads  in  this  case  is  the  rough  method  of 
applying  percentages.  Percentages  are  rough  factors,  per 
se,  and  hence  their  bases  should  be  strictly  identified.  It  is 
testified  that  if  the  allowance  for  overheads,  on  land,  for 
example,  were  decreased  from  20  per  cent  to  15  per  cent, 
because  the  former  figure  is  "rather  high"  as  applied  to 
land  alone,  it  would  be  necessary  to  increase  the  allow^ances 
on  other  items,  and  again,  that  if  excessive  discrepancies 
on  some  items  were  lopped  off,  additions  would  have  to  be 
made  for  deficiencies  on  other  items.  "Instead  of  broad  com- 
parisons there  should  be  specific  findings  showing  the  items 
which  enter  into  the  account  of  physical  valuation  on  both 
sides."  (Minnesota  Rate  Cases,  230  U.  S.  352.)  The  whole 
matter  is  too  uncertain,  at  best,  to  attempt  the  serious  task 
of  stating  fair  rates  on  individual  notions  of  rough  equities, 
especiall3%  where,  as  here,  no  basis  is  vouchsafed  to  us 
whereon  we  may  test  the  propriety  of  the  individual  judg- 
ment, (d)  When  the  actual  accrued  overheads  in  the  case  of 
the  Great  Falls  Gas  Company  are  observed  for  the  purpose 
of  predicating  reproductions  at  present  prices,  it  is  found 
that  present  reproduction  of  the  property  as  an  entity  is 
totally  at  variance  with  the  facts.  Going  back  to  1914,  con- 
struction expenditures  are  shown  as  follows:   1914,   $6,946; 

1915,  $31,105;  1916,  $35,029;  1917,  $50,922;  1918,  $8,458: 
1919,  $22,667;  1920,  $23,407;  1921,  $24,613.91,  a  total  of 
$203,147  in  round  numbers  against  a  figure  of  $289,601  for 
all   physical   property   on   January    1,    1914.     From    May    1, 

1916,  to  December  31,  1921,  construction  expenditure 
amounting  to  $150,003.79,  appear  in  some  nineteen  different 
authorizations.  Before  January  1,  1914,  mains  installed 
totalled  59,260  feet,  and  there  have  been  added,  vearlv.  1914, 
695  feet;  1915,  22,504  feet;  1916,  7,956  feet;  1917,  8,754 
feet;  1918,  2,409  feet;  1919,  8.942  feet:  1920,  428  feet;  1921, 
18,575  feet,  or  a  total  of  74,122  feet.  Tables  showing  yearly 
additions  of  consumers  and  number  of  meters  and  appli- 
ances attached  are  in  keeping  with  these  facts,  and  all  of 
them  clearly  indicate  a  strong  year-to-year  growth  in  busi- 
ness w^hich  the  company  met  by  responsive  piece-meal  con- 
struction of  mains  and  services  and  like  installation  of 
meters   and   appliances.     There   is   no   suggestion   that   this 
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construction  required  retention  of  special  engineers,  or  any 
extraordinary  outlays.  On  the  contrary,  we  know  that  since 
1913  these  additions  have  been  installed  by  the  regular 
staff,  and  part  of  the  expense  thereof,  charged  to  and  borne 
by  operating  expenses  of  the  particular  year.  Such  construc- 
tion makes  for  the  elimination  of  overheads.  As  stated  by 
the  Wisconsin  Commission  in  re  Wisconsin-Minnesota  Light 
and  Power  Co.,  P.  U.  R.  1920-D,  428:  "The  allowance  of  15 
per  cent  in  connection  with  the  valuation  designed  to  repre- 
sent the  actual  investment  may  be  high  because  in  the  actual 
construction  of  the  property  over  a  period  of  years,  much 
of  the  property  having  been  constructed  after  the  plant  was 
put  in  operation,  there  was  a  large  proportion  of  the  in- 
ventory on  which  little  or  no  general  overhead  expense  was 
incurred  except  as  it  was  included  either  in  the  direct  costs 
as  charged  to  the  construction  jobs  for  specific  items  or  in 
the  operating  expenses  of  the  utility.  There  is  very 
little  in  the  way  of  engineering  and  supervision  involved  in 
the  purchase  and  installation  of  gas  meters,  and  frequently 
no  interest  during  construction.  These  meters,  as  added  to 
the  system  from  time  to  time,  are  purchased  by  the  operat- 
ing management  as  needed  and  almost  immediately  put  into 
service — some  of  them  probably  even  before  the  bill  for  them 
is  paid.  The  situation  is  much  the  same  as  to  service  con- 
nections. These  are  installed  as  called  for  by  new  custom- 
ers and  are  in  service  within  a  few  days  from  the  date  of 
issuance  of  the  order  for  the  work.  In  many  cases  they 
are  probably  in  service  even  before  the  wages  of  the  men, 
who  put  them  in,  are  paid.  No  interest  during  construction 
is  involved  and  very  little  in  the  way  of  engineering.  Even 
the  extensions  of  gas  mains  are  in  much  the  same  class." 

Whatever  may  be  the  necessity  for  allowances  for  piece- 
meal construction  in  some  cases  this  is  not  one  of  them  for 
such  a  course  has  operated  in  this  case  to  diminish  custom- 
ary overheads  of  reproduction,  (e)  The  various  bases  to 
which  these  overhead  percentages  have  been  applied  are 
constructed,  generally,  by  adding  these  items:  unit  f.  o.  b. 
point  of  shipment  plus  freight  to  Great  Falls  plus  cost  of 
erection  or  installation  plus  an  allowance  for  "general  ex- 
pense" of  5  per  cent  of  the  first  three  factors.  This  allow- 
ance is  said  to  be  for  "time  keeping  and  cost  keeping,  in- 
surance, adaptation  expenses,  with  such  cost  of  testing  out 
a  unit  to  find  out  whether  it  is  in  working  condition,  and 
items  of  that  character."  Clearly  this  5  per  cent  addition 
takes  care  of  some  of  the  overhead  involved  in  engineering 
and  supervision,  for  example,  cost  of  testing  out  a  unit,  and 
omissions  and  waste  shade  into  "adaptation  expenses."  When 
it  is  remembered,  too,  that  taxes  during  construction  have 
been  figured  at  1  per  cent  on  a  base  which  includes  many 
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items  on  which  taxes  are  never  computed,  omissions  and 
waste  at  4  per  cent,  on  a  base  which  includes  cost-keeping, 
time-keeping  and  insurance,  and  that  there  are  other  kindred 
hberaUzations,  customary  overheads  have  been  more  than 
well  supplied  here. 

From  all  of  the  foregoing  considerations  we  have  de- 
termined that  an  allowance  of  14  per  cent  is  fairer  for  over- 
heads, than  an  allowance  of  20  per  cent.  This  we  arrive  at 
by  adhering  to  our  experience  standard  of  15  per  cent,  less 
1  per  cent  for  taxes  during  construction.  The  latter  item 
is  eliminated  because  giving  full  play  to  the  assumption  of 
present  reproduction,  there  would  be  no  taxes  during  con- 
struction. Construction  w^ould  ordinarily  be  commenced  in 
the  spring,  scarcely  before  the  first  Monday  in  March  in 
Montana  and  by  the  succeeding  March,  as  Luick  says,  "you 
ought  to  have  some  parts  of  the  plant  in  operation."  "You 
could  put  the  water  gas  set  in  operation  in  that  time  and 
have  sufficient  gas  for  any  amount  of  consumption  you 
would  have  so  early  in  the  history  of  the  company."  This 
being  true,  and  the  tax  lien  becoming  fixed  on  the  first 
Monday  in  March,  the  first  tax  lien  would  not  attach  until 
March  of  the  second  year  when  the  propertv  was  in  func- 
tion and  payment  of  taxes  in  the  following  November  would 
properly  come  from  the  operating  revenues  of  the  first  year. 
There  is  no  claim  for  taxes  other  than  taxes  during  con- 
struction. Adding  14  per  cent  to  the  cost  of  reproduction 
new  of  the  nhysical  property  other  than  land,  we  reach  these 
figures :  Transmission  and  Distribution.  $201,499.  plus  14 
per  cent  thereof.  $28,209.  total  $229,708;  Buildings  and 
Miscellaneous  Structures.  $20,644,  plus  14  per  cent  thereof. 
$2,890.  total  $23,584;  Plant  Eouipment,  $139,723,  plus  14 
per  cent  thereof,  $19,561,  total  $159,284;  Gene-al  Equipment. 
$7,093,  plus  14  per  cent  thereof,  $993,  total  $8  086,  or  a  total 
cost  new  for  the  foregoing  classes  of  property  of  $420,612. 

It  remains  now  to  deduct  for  depreciation  in  accord 
w)<"li  our  determination,  supra,  and  the  first  matter  to  be 
settled  is  whether  the  overheads  added  in,  are  now  to  be 
deducted  before  applving  the  percentages  based  on  condition. 
We  think  they  should  not  be  deducted.  The  physical  bases 
from  which  the  overhead  allowances  are  computed  having 
been  appreciated  bv  the  cost  of  reproduction-new-process,  at 
1916-1920  prices,  it  follows  that  all  the  overheads  allowed 
are  likewise  appreciated.  "Or.  putting  it  otherwise,  for  the 
purpose  of  this  calculation,  the  synthetic  process  is  em- 
ployed, and  the  overheads  are  not  treated  as  distinct  items, 
but  as  parts  of  a  complete  whole,  and  while  I  do  not  find  that 
the  items  of  overhead,  such  as  interest  during  construction, 
have  appreciated  in  cost,  or  that,  viewed  as  items  apart  from 
the  physical  property,    there  should  be  any  appreciation  applied 


PUBLIC    SERVICE    COMMISSION  407 

to  them,  I  do  find  that,  when  the  base  which  is  used  to  find 
the  amount  of  these  items  by  the  application  of  percentage 
is  increased,  the  sum  of  these  items  must  necessarily  itself 
increase."  Galveston  Electric  Co.  v.  Galveston,  272  Fed. 
147.  If  there  is  anything  to  depreciation  at  all  these  over- 
heads, as  part  of  the  concept  of  value  wear  away  with  the 
other  values  and  are  bound  to  be  incurred  again  on  the  re- 
production theory.  While  some  Commissions  figure  depre- 
ciation deductions  on  a  so-called  depreciable  base,  i.  e., 
phj^sical  property,  on  the  assumption  that  overheads  do  not 
depreciate,  or  that  they  will  not  be  again  incurred,  we  think 
there  is  no  distinction  in  fact  whereon  to  justify  this  dif- 
ference in  practice.  Overheads  are  not  alone  incurred  in 
assembling,  constructing  and  installing  a  public  utility  as 
an  instrument  of  service.  They  have  equally  been  incurred 
in  the  production  of  the  individual  physical  units  which  are 
fabricated  into  the  system  entity,  in  the  bricks,  the  boiler 
and  the  mains,  and  as  these  units  depreciate  in  terms  of 
value,  the  constituents  of  value,  material,  labor,  and  crea- 
tive overheads  are  scaled  down.  The  integration  of  the 
whole  plant  and  the  creation  of  its  separate  units  involve, 
essentially,  similar  processes  which  the  '-oncept  of  vnlue 
recognizes  as  it  makes  allowance  not  only  for  the  sand  in 
the  brick  or  the  iron  in  the  boiler,  but  for  the  creative 
energy  and  organization  that  aided  in  producing  the  brick 
and  boiler.  On  the  cost  of  reproduction  theory,  the  general 
overheads  incurred  in  creating  the  plant  are  to  be  treated 
in  the  same  manner  as  the  overheads  which  entered  the 
separate  units,  so  far  as  depreciation  is  concerned.  While 
the  reasons  therefor  do  not  appear  in  the  opinion  it  is  noted 
that  Booth,  D.  J.,  deducted  accrued  depreciation  from  the 
total  of  physical  property  less  land  plus  an  overhead  allow- 
ance of  15  per  cent  in  City  of  Winona  v.  Wisconsin-Minne- 
sota li^'ght  &  Power  Co.,  276  Fed.  996.  We  shall  employ  the 
same  percentages  used  by  the  company.  Transmission  and 
Distribution,  $229,708,  less  10  per  cent  thereof,  $22,970, 
$206,738;  Buildings  and  Miscellaneous  Structures,  $23,534, 
less  22  per  cent  thereof,  $5,177,  $18,357;  Plant  Equipment, 
$159,284,  less  18  per  cent  thereof,  $28,671,  $130,613;  General 
Equipment,  $8,086,  less  16  per  cent  thereof,  $1,293,  $6,793, 
or  a  total  cost  of  reproduction  new,  less  depreciation,  of 
$362,501  for  the  items  named,  to  which  must  be  added  land, 
$20,000.  making  a  total  for  the  physical  property  of  $382,- 
501.  The  total  deduction  for  accrued  depreciation  comes  to 
$58,111,  substantially  less  than  depreciation  earned,  but  not 
set  aside,  as  shown  above.  There  remain  for  considera- 
tion in  the  rate  base,  the  items  of  working  capital,  cost  of 
financing,  and  going  value. 
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Working  Capital. 

"An  established  utility  is  required  in  carrying  on  its 
business  to  tie  up  a  certain  amount  in  material  and  sup- 
plies and  to  keep  on  hand  a  certain  amount  of  cash  for  the 
payment  of  employes  and  the  regular  discharge  of  accounts 
payable.  This  amount  represents  an  essential  capital  in- 
vestment, usually  termed  'working  capital,'  and  it  is,  there- 
fore, proper  to  make  allowance  for  this  purpose."  In  re 
Helena  Light  and  Railway  Company,  13  M.  U.  R.  191,  P.  U. 
R.  1920-D,  668.  The  allowance  is  not  to  depend  on  gener- 
alities or  what  may  be  necessary  for  other  plants.  In  Con. 
Gas  Co.  V.  New  York,  157  Fed.  849,  the  necessity  for  par- 
ticular inquiry  into  the  affairs  of  the  particular  plant  is 
emphasized.  Hough,  D.  J.,  concluding,  "unless  these  mat- 
ters, and  perhaps  others,  be  looked  into,  no  comparison  can 
be  drawn  between  one  business  and  another,  or  even  be- 
tween those  of  the  same  general  nature."  The  company's 
claim  is  for  $35,000,  which  Luick  arrived  at  by  "taking  the 
total  of  the  manufacturing  materials  on  hand,  as  estimated 
by  me,  or  rather  as  the  necessary  amount  for  a  30  days' 
supply,  taking  an  average  of  the  merchandise  stock  on  hand 
for  the  last  five  years,  pipe  and  fittings  stock  as  of  January 
1,  1921,  10  per  cent  of  the  gross  revenue  as  the  cash  re- 
quirements," this  process  resulting  in  a  total  of  $40,540.70. 
Apparently  this  seemed  excessive  for  Luick  testifies  that  he 
"used  a  more  conservative  figure  in  arriving"  at  his  "esti- 
mate," and,  accordingly  struck  off  $5,540.70  and  included 
"as  a  fair  value  for  working  capital,"  the  sum  of  $35,000. 
We  are  willing  to  follow  Luick's  judgment  on  gas  manufac- 
turing materials  required  for  a  normal  operation,  since  ex- 
amination of  recent  plant  history  discloses  that  his  amounts, 
though  freely  liberalized  on  past  high  prices  to  nearly  a 
sixty  (60)  day  supply,  bear  a  fair  relation  to  the  amounts 
of  materials  consumed  in  and  which  should  be  on  hand  for 
normal  operation  of  about  that  period.  The  items  are :  229.3 
tons  of  gas  coal  at  $10,523,  $2,412.92;  139.31  tons  of  coke 
at  $10.00,  $1,393.10;  71.92  tons  of  steam  coal  at  $3.23, 
$232.30 ;  7,204  gallons  gas  oil  at  8.906  cents  per  gal.,  $641.59 
and  not  to  err  against  the  company,  $624.78  for  residuals, 
total,  $5,304.69,  or,  say,  $5,400.  To  this  is  added  $15,000 
in  round  numbers  for  pipe  and  fittings,  plus  about  $12,000 
for  cash.  We  can  not  approve  these  additions  for  they  bear 
no  sensible  relation  to  the  plant  before  us.  There  may  have 
been  $15,000  worth  of  pipe  and  fittings  on  hand  January  1, 
1921,  but  if  so,  the  quantity  was  far  in  excess  of  a  working 
supply  for  ordinary  needs,  if  past  experience  is  any  criterion 
at  all,  and  must  have  been  assembled  for  permanent  capital 
additions.  The  sum  of  $15,000  is  quite  enough  for  both  pipe 
and  fittings  and  merchandise  stock.  Having  provided  for  the 
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manufacturing  materials  and  requisite  stock,  it  remains  to 
take  care  of  cash  requirements.  Luick  says  that  a  sum  which 
is  the  equivalent  of  45  days  operating  expenses  ought  to  be 
set  up  because  the  company  usually  has  about  45  days'  worth 
of  gas  service  outstanding  for  which  it  has  not  received  com- 
pensation, and"  the  expenses  of  which  have  been  met.  The 
sum  his  theory  produces  is  $11,245.30,  not  one-eighth  of  the 
annual  expenses  as  45  days  is  to  360  days,  but  10  per  cent 
of  the  gross  revenue  for  he  says  "as  it  happens  in  ordinary 
practice  one-eighth  of  the  operating  expenses  for  the  year 
is  practically  equivalent  to  10  per  cent  of  the  gross  revenue." 
The  theory  is  too  wide  a  departure  from  the  facts.  In  the 
first  place  ordinary  commercial  mechanism  allows  the  Great 
Falls  Gas  Company,  a  solvent  going  concern,  thirty  days 
for  settlement  of  its  obligations,  and  Rule  31  of  our  Rules 
and  Regulations  for  Gas  Service  (14  M.  U.  R.  612)  permits 
the  company  for  its  own  protection  to  exact  a  deposit  from 
gas  consumers  who  do  not  own  "the  property  served  with 
gas"  estimated  on  the  amount  of  a  forty-five  days'  bill,  a 
practice  now  followed.  Again,  the  prompt  paying  customer 
is  overlooked.  These  factors  militate  against  necessity  for  a 
blanket  insurance.  But  the  significant  fact,  however,  is  that 
45  days  operating  expenses  must  include  items  for  which 
allowances  have  already  been  made  under  this  head,  i.  e., 
materials  are  part  of  operating  expenses.  At  the  least  we 
should  not  be  invited  to  duplicate  insurance.  All  that  re- 
mains in  substance  is  to  allow  one-twelfth  of  the  actual  op- 
erating payroll,  excluding  construction  and  miscellaneous 
payrolls,  and  this,  on  the  basis  of  the  actual  payroll  for  the 
year  ended  March  31,  1921,  $31,509.55  would  be  about 
$2,625.00.  Accordingly,  we  allow  $23,000  for  working  capi- 
tal, against  the  company's  claim  for  $35,000,  thereby  satis- 
fying, as  nearly  as  we  now  can,  the  rule  that  "this  item 
ought  to  be  a  practical  conception  and  concretely  established 
from  the  company's  books."  City  of  Winona  v.  Wisconsin- 
Minnesota  Light  &  Power  Co.,  Fed.  ,  P.  U.  R. 

1921-A,  146. 

Cost  of  Financing. 

The  nature  of  the  company's  claim  under  this  head  ad- 
mits of  explanation  only  in  the  language  of  the  record,  and 
an  excerpt  therefrom  follows: 

"In  speaking  of  the  cost  of  financing,  which  is  fre- 
quently referred  to  as  bond  discount,  and  I  believe  that  some 
confusion  has  arised  in  this  regard,  bond  discount  should 
properly  be  divided  into  two  classes.  First  of  all,  true  dis- 
count, which  is  the  difference  in  dollars  between  the  amount 
paid  for  the  security  by  the  ultimate  purchaser  and  its  par 
value.  Assuming,  for  instance,  that  this  company  sold  6 
per  cent  first  mortgage  bonds  at   95  to  the   ultimate  pur- 
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chaser.  The  true  discount  in  that  case  would  be  five  dol- 
lars, or  5  per  cent.  I  do  not  include  that  portion  in  my  al- 
lowance for  cost  of  financing,  because  that  is  merely  an  ad- 
justment of  interest  rate;  in  other  words,  we  will  say  a 
company  such  as  the  People's  Gas,  Light  &  Coke  Company, 
might  be  able  to  market  6  per  cent  first  mortgage  bonds  at 
par  value  and  with  a  direct  yield  of  6  per  cent;  a  smaller- 
company,  such  as  the  Great  Falls  Gas  Company,  in  order  to 
compete  with  money,  or  with  the  People's  Gas  Light  and 
Coke  Company  for  money,  would  have  to  offer  a  somewhat 
higher  yield,  which  would  be  taken  care  of  by  selling  the 
security  at  something  less  than  par.  So  that  in  the  ex- 
ample I  have  taken,  if  the  security  sold  to  the  ultimate 
purchaser  at  95,  the  interest  yield  would  be  6.83  per  cent, 
not  allowing  anything  for  the  accrual  in  value  of  the  bond 
over  its  life. 

"As  I  have  said,  this  portion  of  what  is  ordinarily 
termed  bond  discount,  is  an  adjustment  of  the  interstate 
rate,  and  to  my  mind  should  not  be  capitalized  but  should 
be  amortized  over  the  life  of  the  bond.  However,  if  a  com- 
pany, such  as  the  Great  Falls  Gas  Company  sold  its  6  per 
cent  first  mortgage  bonds,  or  its  preferred  stock,  or  its  con- 
struction notes  at  the  figure  named,  the  net  amount  which 
this  company  would  realize  from  the  sale  of  such  securities 
might  range  as  low  as  eighty-five  dollars  to  ninety  dollars 
per  share ;  in  other  words,  in  addition  to  its  discount  of  five 
dollars,  there  is  the  actual  cost  and  expense  of  marketing 
the  securities,  which  represents  the  charge  of  the  broker 
who  does  the  marketing,  who  has  a  rriarket  and  has  the  or- 
ganization necessary  to  sell  such  securities. 

"That  is  an  actual  cost,  which  would  be  re-incurred  if 
this  property  would  be  reproduced,  and  must  have  been  in- 
curred in  some  amount  or  other  when  this  property  was 
originally  built.  It  is  impossible  to  sell  securities  without 
incurring  some  expense. 

"Assuming  that  the  company  had  or  received  for  each 
bond  of  one  hundred  dollars  par  value  eighty-five  dollars, 
the  brokerage  fee  in  that  case  would  be  ten  dollars,  or  10 
per  c^nt,  and  that  expense  is  what  I  include  under  my  al- 
lowance for  cost  of  financing. 

"It  is  frequently  argued  that  in  taking  that  allowance 
or  brokerage  expense,  the  company  receives  all  that  it  is  en- 
titled to  when  that  expense  is  amortized  over  the  life  of  the 
security ;  in  other  words,  if  the  bonds  were  twenty-year 
bonds,  and  this  brokerage  were  ten  dollars,  or  10  per  cent, 
if  it  is  allowed  to  set  aside  one-half  per  cent  per  year  for 
ten  years,  or  twenty  years  rather,  it  is  assumed  that  the 
company  receives  all  that  it  is  entitled  to,  but  that  is  not 
correct,  because  the  cost  of  securing  money  is  a  direct  out- 
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of -pocket  expense,  just  as  the  cost  of  a  boiler,  of  a  gas 
holder,  of  a  bench  or  a  water  gas  machine.  If  the  company- 
buys  a  water  gas  machine,  no  one  argues  just  because  it  is 
allowed  to  set  up  a  depreciation  reserve  fund,  which  is  so 
computed  as  to  return  to  the  company  at  the  end  of  the  life 
of  such  unit  the  first  cost  of  the  same,  the  company  has  been 
fairly  used.  Every  one  admits  and  every  one  thinks  that  the 
company  is  entitled  to  a  fair  return  upon  the  value  of  this 
unit,  in  addition  to  setting  aside  a  fund  sufficiently  large  so 
that  at  the  expiration  of  the  life  of  the  unit  it  will  have  on 
hand  enough  money  to  replace  the  unit. 

"In  the  same  way,  where  actual,  honest  expense  is  in- 
curred in  selling  securities,  it  is  not  sufficient,  therefore,  to 
return  to  the  company  over  a  period  of  ten  or  twenty  or 
thirty  years  the  sum  total  of  the  expense  which  was  thus 
incurred,  but  there  must  also  be  returned  to  it,  or  be  given 
to  it  a  fair  return  upon  such  amount  while  it  is  outstanding 
and  until  it  has  been  returned  to  the  investor. 

"That  is  why  I  believe  that  this  element  which  I  have 
included  in  the  cost  of  financing  is  a  proper  charge  to  capi- 
tal account  and  is  properly  includable  in  the  value  of  the 
property  on  a  cost  of  reproduction  basis. 

"With  this  explanation  in  mind,  I  will  enumerate  some 
of  the  expenses  which  were  incurred.  First  of  all,  there 
would  be  the  brokerage  fee,  the  profit  of  the  broker  who 
markets  the  bonds  or  sells  the  preferred  stock  or  the  con- 
struction notes.  Then  there  would  be  the  expense  of  the 
broker  which  he  incurs  in  selling  these  securities  that  might 
be  included  in  his  charge,  assuming  that  he  makes  a  flat 
charge  for  selling  the  securities ;  or  it  might  be  a  separate 
item,  assuming  that  he  fixes  the  profit  which  he  requires 
for  selling  the  securities  and  adds  to  it  the  expense  which 
he  actually  incurs. 

"In  addition  there  will  be  the  cost  of  independent  en- 
gineering and  accounting  reports.  When  securities  are  sold 
on  utility  properties  it  is  usually  necessary,  and  it  is  standard 
practice,  to  engage  a  consulting  engineer,  who  will  look  over 
the  property  and  report  to  the  broker  or  banker  concerning 
the  advisability  of  selling  the  security  for  the  company.  That 
expense  is  incurred  at  the  instance  of  the  banker  or  broker, 
but  is  always  charged  to  the  utility  company  which  is  at- 
tempting to  sell  the  securities,  and,  necessarily,  it  is  a  fairly 
considerable  expense. 

"In  the  same  way,  where  a  company  has  started  opera- 
tion, independent  accounting  reports  are  required,  and  they 
again  are,  and  must  be,  paid  for  by  the  company  which 
issues  the  securities,  even  though  the  banker  or  broker  may 
request  them. 

"Furthermore,  the  legal  expense  incurred  in  investigating 
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titles,  deeds  of  trust,  preparing  and  drawing  up  mortgages, 
and  expenses  of  that  kind,  are  all  included  in  this  allowance. 
The  cost  of  printing  and  engraving  the  bonds  or  certificates 
of  stock  which  may  be  issued,  while  perhaps  not  a  large 
element  in  the  total  allowance  which  I  have  made,  is  never- 
theless included,  and  the  cost  of  documentary  stamps  and 
smaller  items  of  that  character  are  also  included. 

"The  second  element  in  this  allowance  is  the  reward  of 
the  man  who  conceives  the  enterprise  and  who  puts  it  into 
being,  or  who  brings  it  into  being.  A  man  who  has  the  fore- 
sight, initiative  and  ability  to  conceive  the  idea  of  furnishing 
a  community  with  gas  service,  for  instance,  and  who  has  suf- 
ficient credit  and  financial  standing  to  enable  him  to  go 
through  with  the  project,  must,  necessarily,  be  a  man  of 
high  ability  and  integrity  and  one  who,  in  the  ordinary  course 
of  business,  could  command  a  very  high  salary,  or  who, 
devoting  his  time  in  other  lines,  would  make  fairly  large 
profits  or  returns. 

"If  such  a  man,  therefore,  devotes  his  time  for  a  period 
of  six  months  or  twelve  months  or  eighteen  months,  depend- 
ing upon  the  size  of  the  community,  to  promoting  and  organ- 
izing a  utility  company,  arranging  for  the  financing  and  fol- 
lowing up  the  construction  and,  finally,  seeing  to  it  that  the 
company  is  put  into  operation,  he  certainly  is  entitled  to 
some  reward  for  his  efforts  commensurate  with  the  risks 
which  he  takes.  There  is  no  doubt  that  he  has  added  some- 
thing to  the  betterment  of  the  community,  and  in  that  way 
the  community  has  a  service  which  it  otherwise  would  not 
have.  Since  he  rendered  a  service  to  the  community,  he  is 
entitled  to  a  reward  for  it,  and  since  he  has  added  to  it  by 
constructing,  we  will  say,  a  gas  plant,  and  bringing  it  into 
being,  he  has  added  a  value  to  the  plant  over  and  above  the 
actual  value  of  the  physical  property  and  which  has  nothing 
whatever  to  do  with  the  value  of  the  business  itself. 

"That  reward  is,  I  think,  an  element  of  value  which 
should  be  added,  and  I  have  included  that  in  my  allowance 
for  cost  of  financing. 

"Considering  our  own  experience  in  marketing  our  secur- 
ities, not  only  those  of  the  Great  Falls  Gas  Company,  but 
also  those  of  other  companies  with  which  we  are  connected, 
I  believe  that  as  of  January  first  or,  as  a  matter  of  fact,  as 
of  the  present  time,  an  allowance  of  ten  per  cent  for  this 
cost  is  extremely  conservative.  We  find  that  on  an  average 
it  costs  considerably  more  than  that.  As  a  matter  of  fact, 
for  the  past  six  months,  at  least,  it  has  been  absolutely  im- 
possible for  us  to  market  certain  of  our  securities,  and  such 
as  we  have  been  able  to  sell  have  been  sold  at  figures  and 
at  a  cost,  rather,  which  greatly  exceeded  the  ten  per  cent 
which  I  have  here  allowed. 
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"In  order  to  enable  you  to  get  a  clear  understanding  of 
the  figures  I  will  explain  that  the  allowance  of  ten  per  cent 
is  not  ten  per  cent  of  the  total  of  the  items  previously  enu- 
merated on  Page  I  of  Exhibit  2.  It  is  assumed  that  the  total 
amount  of  money  that  would  be  provided  would  be  100  per 
cent,  and  that  the  cost  of  financing  would  be  ten  per  cent 
of  one  hundred  per  cent,  and  the  cost  of  the  physical  property 
and  other  items  would,  therefore,  be  the  other  90  per  cent. 
In  order  to  arrive  at  the  dollars  which  I  have  used  as  the 
cost  of  financing,  therefore,  I  have  taken  the  cost  of  the 
physical  property,  including  the  allowance  for  working  cap- 
ital, and  divided  by  90  in  order  to  get  the  100  per  cent,  or 
the  total  amount  of  money  which  would  have  to  be  provided, 
and  then  ten  per  cent  of  that  total  amount  is  the  amount 
which  I  have  used  as  my  allowance  for  cost  of  financing." 

This  is  the  language  of  conjecture.  Nor  will  closest 
scrutiny  of  it  uncover  any  assumption  based  upon  or  closely 
related  to  the  facts  in  the  case  of  the  Great  Falls  Gas  Com- 
pany. Without  some  relation  between  assumptions  and  the 
utility  now  before  us,  we  are  not  justified  in  making  the 
allowance  claimed  by  the  company,  or  any  allowance  predi- 
cated on  these  hypotheses.  The  situation  appears  to  be  the 
same  as  in  the  City  of  Winona  v.  Wisconsin-Minnesota  Light 
&  Power  Company,  supra.  There  the  court  declined  any 
allowance  for  cost  of  financing.  Booth,  D.  J.,  saying: 

"I  have  eliminated  entirely  the  item  of  cost  of  financing. 
Not  but  what  such  an  item  is  proper  in  cases  where  the 
evidence  shows  such  expense  was  incurred,  but  I  have  been 
unable  to  find  any  such  evidence  in  the  present  record.  There 
is  evidence  as  to  what  the  cost  of  financing  would  be  in  a 
reproduction  of  the  present  plant  on  the  different  bases 
proposed  but,  in  my  judgment,  this  is  not  enough.  The 
reproduction  method  may  theoretically  call  for  such  an  item 
as  cost  of  financing,  but  in  making  a  reasonable  valuation 
for  rate-making  purposes  I  do  not  think  that  items  which  are 
theoretical  only,  so  far  as  the  case  in  hand  is  concerned, 
should  have  any  place.  In  my  judgment  the  cost  of  financ- 
ing stands  on  the  same  basis  as  a  theoretical  replacement  of 
pavement  which  has  never  in  fact  been  disturbed.  The  ex- 
clusion of  the  latter  item  was  approved  in  the  case  of  Des 
Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  172;  35  Sup. 
Ct.  811,  59  L.  ed.  1244. 

"It  might  be  said  that  the  foregoing  criticism  on  cost 
of  financing  would  apply  equally  to  some  of  the  items  in- 
cluded in  'overheads.'  To  some  extent  this  is  true,  and  I 
should  feel  much  better  satisfied  if  the  evidence  had  shown 
that  all  of  the  items  of  expense  included  in  overheads  had 
been  actually  incurred  in  the  construction  of  the  Winona 
plant  and  placed  in  capital  account. 


414  MONTANA    UTILITIES    REPORTS 

"There  is  this  to  be  said,  however,  that  it  is  practically 
certain  from  the  very  nature  of  the  items  included  in  over- 
heads that  expense  items  of  such  nature  were  actually  in- 
curred, whereas  in  respect  to  the  item,  cost  of  financing,  it 
seems  practically  certain  in  my  mind  that  in  the  construction 
of  this  small  plant  at  Winona  no  such  item  of  expense  was 
actually  incurred." 

And  in   Galveston   Electric   Company   v.   Galveston,   

U.  S ,  supra,  the  court  found  no  error  for  refusing  "to 

include  in  base  value  an  allowance  for  hypothetical  broker's 
fees." 

Subsequent  to  the  hearing,  and  pursuant  to  request 
made,  the  company  furnished  a  statement  of  stock  and  bond 
operations,  from  which  it  appears  that  on  or  about  November 
30,  1913,  an  issue  of  $350,000.00  worth  of  common  stock  was 
authorized.  Of  this  stock  the  exhibit  states :  "We  have 
no  information  relative  to  the  amount  realized  from  the 
sale  of  the  original  issue  of  $350,000.00  common  stock.  On 
June  23,  1921,  the  authorized  common  stock  was  increased 
to  $700,000.00  and  the  original  issue  was  called  in  and  ex- 
changed par  for  par."  The  same  statement  shows  that  on 
November  30,  1913,  an  issue  of  7  per  cent  of  cumulative 
preferred  stock  was  authorized  and  sale,  apparently,  followed. 
Of  this  stock  the  exhibit  says:  "We  have  no  information 
relative  to  the  amount  realized  from  the  sale  of  the  original 
issue  of  $150,000.00  7  per  cent  preferred  stock.  On  June  22, 
1921,  the  authorized  preferred  stock  was  increased  to  $700,- 
000.00  and  the  original  issue  was  called  in  and  exchanged 
par  for  par."  The  company  has  never  asserted  that  the  com- 
mon stock  possessed  any  value  save  that  represented  by 
attached  business,  and  since  it  was  a  bonus  issue  to  pre- 
ferred stock  purchasers  (11  Mont.  R.  R.  &  P.  S.  C.  Reports 
160),  it  is  fair  to  assume  that  no  discounts  were  incurred  in 
its  disposal.  At  any  rate,  the  foregoing  record  will  not  admit 
of  any  inference  as  to  the  cost  of  stock  financing. 

A  statement  of  bond  operations  shows  that  from  Janu- 
ary 1,  1916,  through  December  31,  1921,  bond  sales  totaling 
$319,000.00  were  effected,  of  which  $200,000.00  were  in  the 
form  of  6  per  cent  First  Mortgage  Gold  Bonds  dated  May  1, 
1916,  due  May  1,  1936,  and  the  remainder,  apparently,  were 
issued  pursuant  to  the  terms  of  a  standing  trust  indenture. 
Part  of  the  proceeds  from  the  $200,000.00  issue  was  used  to 
refund  $140,000.00  face  amount  of  negotiable  coupon  gold 
notes  due  July  1,  1916.  Discount  on  the  $319,000.00  total  of 
bonds  is  put,  by  the  same  statement,  at  $35,612.50,  leaving 
$275,887.50  as  cash  realized.  The  first  ten  bond  items, 
issued  from  January  1,  1916,  to  April  29,  1918,  ranging  from 
$200,000.00  to  $3,000.00.  were  discounted  at  10  per  cent ;  the 
remaining  .  nine    bond    items,    ranging    from    $12,500.00    to 
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$2,000,00,  save  one  discounted  at  9.6  per  cent,  were  dis- 
counted at  from  12.5  per  cent  to  25  per  cent.  Discounts 
actually  shown,  $35,612.50,  are  $13,452.50  less  than  the 
claim  for  $49,065.00  on  cost  of  reproduction  new,  less  depre- 
ciation at  1916-1920  prices. 

The  excessive  discounts  lately  reflected  in  the  more 
recent  bond  certifications  of  this  company  are  due,  we  are 
convinced,  not  to  any  lack  of  credit,  but  rather  to  a  system 
of  financing  established  by  interests  holding  and  operating 
the  Great  Falls  utility,  along  with  others  in  various  parts  of 
the  country.  But  however  this  may  be,  the  size  of  the 
discounts  well  illustrates  the  injustice  of  saddling  bond  dis- 
count on  the  consumer.  The  greater  the  discount,  whether 
from  lack  of  credit  or  the  cupidity  of  holding  interests,  the 
greater  the  perpetual  exaction  from  the  patron,  notwith- 
standing the  fact  that  such  a  charge  is  not  reflected  in  the 
permanent  means  of  production  as  property  dedicated  to 
pubhc  use. 

In  accord  with  past  practice  on  our  part,  practice  seem- 
ingly approved  by  most  courts  and  commissions  (In  Re 
Helena  Light  and  Railway  Company,  13  M,  U.  R,  191,  210 ; 
Galveston  Electric  Co.  v.  Galveston,  supra),  actual  bond  dis- 
count is  to  be  amortized  over  the  period  of  the  bonds.  In 
this  case,  however,  it  is  plain  from  a  glance  at  the  company's 
analysis  of  earnings  and  operating  expenses,  1914  to  1920, 
that  all  accrued  bond  discount  has  been  extinguished.  Hence, 
we  eliminate  the  item  from  the  rate  base  and,  hereafter, 
from  annual  charges. 

Going   Value. 

The  company  makes  claim  for  $90,000  as  a  fair  allow- 
ance for  going  value,  and  this  sum  is  fixed  irrespective  of 
the  various  methods  of  valuation  employed,  with  their 
varying  results.  In  Des  Moines  Gas  Co.  v.  Des  Moines,  238 
U.  S.  153,  the  Supreme  Court  of  the  United  States  said: 
"That  there  is  an  element  of  value  in  an  assembled  and 
established  plant,  doing  business  and  earning  money,  over 
one  not  thus  advanced  is  self-evident.  This  element  of  value 
is  a  property  right  and  should  be  considered  in  determining 
the  value  of  the  property  upon  which  the  owner  has  a  right 
to  make  a  fair  return  when  the  same  is  privately  owned, 
although  dedicated  to  a  public  use."  Under  the  impetus  of 
that  decision  courts  and  commissions  have,  almost  without 
exception,  made  allowances  for  going  value — but,  notwith- 
standing the  court's  characterization  of  the  element  as  "self- 
evident,"  we  venture  the  assertion  that  there  is  not  a  case 
in  the  books  which  discloses  a  satisfactory  method  for  meas- 
uring going  value.  In  this  case  the  companys'  engineer  says: 
"There  is  no  method  by  which  this  amount  can  be  definitely 
defined  and  no  computations  by  which  it  can  be  accurately 
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arrived  at."  Some  students  are  disposed  to  eliminate  the 
item  on  the  theory  that  absence  of  means  of  measurement 
justified  rejection  of  the  element  in  this  world  of  dollars  and 
cents.  But  failure  of  an  obvious  fact  to  accommodate  itself 
to  some  standard  of  measurement  improvised  by  humans  is 
no  reason  at  all  for  ignoring  the  fact. 

The  only  guide  the  court  has  advanced  is  that  "each 
case  must  be  controlled  by  its  own  circumstances."  Des 
Moines  Gas  Co.  v.  Des  Moines,  supra.  Luick  applied  four 
methods,  as  follows: 

"(1)  The  first  of  these  methods  is  known  as  the  gross 
revenue  method.  It  is  assumed  that  the  going  value  was 
equivalent  to  the  annual  gross  revanue  of  the  company,  on 
the  basis  of  the  service  that  the  average  utility  is  rendering, 
and  the  average  cost  of  attaching  one  dollar  of  annual  rev- 
enue is  one  dollar;  so  that  the  average  utility  will  spend  one 
dollar  for  the  business  that  it  can  create  and  continue  to 
hold  such  business.     Allowance  on  this  method,  $112,453.02. 

"(2)  The  second  method  is  known  as  the  cost  of  secur- 
ing a  consumer.  This  is  based  upon  the  fact  that  it  will 
take,  on  the  average,  an  expenditure  of  about  thirty  dollars 
to  attach  a  new  consumer  to  the  system.  Some  of  this 
expense  may  be  in  advertising,  some  in  soliciting,  some  in 
appliance  demonstration,  some  in  free  appliances,  some  in 
running  services  free  of  charge,  and  in  innumerable  ways 
costs  are  incurred  which,  divided  up  and  averaged,  would, 
in  my  judgment,  fairly  amount  to  thirty  dollars  per  con- 
sumer. I  have  not  in  this  case,  but  I  have  in  other  cases, 
analyzed  new  business  costs,  not  only  those  that  were  in- 
cluded under  the  head  of  new  business  expense,  but  other 
costs  of  the  company  that  I  have  enumerated,  and  find  from 
these  analyses  that  thirty  dollars  per  consumer  is  a  fair  and 
conservative  figure.  Allowance  on  this  method,  3,129  con- 
sumers, $93,870. 

"(3)  The  next  method  is  what  I  call  the  percentage 
of  physical  property  method.  It  has  its  justification  in  the 
fact  that,  with  proper  and  fair  rates,  which,  of  course,  means 
a  proper  and  adequate  return,  the  going  value  of  a  utility 
company  will  vary  practically  with  the  amount  invested  in 
the  property,  or  with  the  amount  of  the  cost  of  the  physical 
property.  There  is,  of  course,  a  great  deal  of  variation  in 
the  amounts  thus  allowed.  Analyzing  the  decisions  of  courts 
and  commissions,  taking  the  allowance  for  going  value  and 
dividing  it  by  the  cost  of  the  physical  property,  I  have  found 
percentages  ranging  from  6I/2  per  cent  to  as  high  as  33 1^ 
per  cent.  In  my  judgment  6I/2  per  cent  is  too  low  and  33 
per  cent  is  too  high,  but  I  believe  an  allowance  of  20  per 
cent  of  the  cost  of  the  physical  property  is  fair  and  reason- 
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able,  and  that  is  the  figure  which  I  have  used  in  this  case. 
Allowance  on  this  method,  $113,320.20. 

"(4)  I  have  also  made  a  study  of  the  earnings  or 
revenues  and  expenses  and  the  return  upon  the  cost  of  re- 
producing the  property  of  the  Great  Falls  Gas  Company  on 
the  basis  of  prices  prevailing  for  a  five-year  period  from 
1916  to  1920.  Taking  the  value  which  I  found  on  that  basis 
for  the  physical  property  as  of  January  1,  1921,  and  taking 
the  expenditures  for  construction  as  shown  by  the  books 
year  by  year  back  to  1914,  which  is  as  far  as  we  were  able 
to  find  the  records,  and  on  the  basis  of  a  10  per  cent  return, 
the  deficit  accumulated  in  that  time  amounted  to  $216,318." 

Since  this  element  of  value  depends  entirely  on  an 
"established  business,"  we  are  of  opinion  that  the  most 
reasonable  means  of  measurement  is  the  cost  of  establishing 
such  business.  When  we  come  to  look  for  cost  items  ger- 
mane to  the  establishment  of  business,  such  as  advertising, 
soliciting,  appliance  demonstration,  free  appliances,  gratuitous 
operation  of  services,  etc.,  the  company's  available  records 
show  that  such  costs  have  been  absorbed  annually  in  operat- 
ing expenses,  and  hence  long*  since  discharged,  making  their 
capitalization  unnecessary.  Our  uniform  classification  of 
accounts  provides  for  such  a  course  in  the  following  language : 

"Promotion  of  Business,  Salaries  and  Commissions. 
Charge  this  account  with  the  salaries  and  wages  of  all  em- 
ployes whose  services  are  devoted  to  the  promotion  and 
extension  of  the  gas  utility  business,  including  canvassers, 
solicitors,  demonstrators,  distributors  of  circulars  and  adv'^r- 
tising  material;  also  commissions  paid  to  canvassers,  solic- 
itors and  dealers  for  the  introduction  and  sale  of  gas 
appliances. 

"Promotion  of  Business,  Supplies  and  Expenses.  Charge 
to  this  account  the  cost  of  all  supplies  used  and  expenses 
incurred  by  the  promotion  of  gas  business  department.  This 
includes  office  stationery  and  periodicals,  the  cost  of  adver- 
tising by  means  of  posters,  dodgers,  handbills,  circulars,  car 
signs,  booklets  and  all  related  expenses,  also  the  cost  of 
materials  and  expenses  of  demonstration  and  exhibition." 

Every  annual  report  filed  by  the  company  discloses 
annual  charges  of  this  sort  to  operating  expenses  under  the 
head  of  commercial  expense  promotion  or  new  business,  and 
there  is  no  suggestion  anywhere  in  the  company's  records, 
nor  was  it  claimed  at  the  hearing,  that  any  outlays  in  con- 
nection with  establishing  the  business  have  been  deferred. 
Moreover,  this  company  has  enjoyed  a  steadily  growing 
patronage  from  July,  1914,  and  while  the  efficiency  of  its 
present  local  manager  is  not  to  be  overlooked,  it  is  plain  that 
a  struggle  for  customers  has  not  been  necessary. 
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In  order,  however,  that  no  injustice  be  done,  we  shall 
make  an  arbitrary  allowance  of  $10  per  consumer  as  repre- 
sentative of  any  possible  uncompensated  value  for  their 
attachment  to  the  business.  On  the  basis  of  the  3,235  con- 
sumers attached  December  31,  1921,  the  sum  would  be 
$32,350,  say  $33,000,  for  going  value. 

The  foregoing  components,  then,  come  to  this  total: 

Land    $  20,000 

Transmission    and    Distribution 206,738 

Tiuildiiifrs    and     Miscellaneous     Structures 18.357 

riant    Equipment    130,613 

General   Equipment   6,793 

Working  Capital    23,000 

Going   Value   33,000 

Total,    as    of    January    1,    1921 $438,501 

To  bring  the  property  and  plant  account  down  to  date  it 
is  necessary  to  add  the  items  entering  therein  from  January 
1,  1921,  to  April  1,  1922,  the  latter  date  marking  the  last 
recorded  figures  available  to  us.  The  company  claims  addi- 
tions amounting  to  $28,750.  Of  this  sum  $4,624  represents 
discount  on  bonds,  which  we  decline  to  allow.  Adding  the 
remainder,  $24,126,  to  $438,501,  we  arrive  at  our  rate  base 
as  of  April  1,  1922,  $462,627.  ' 

Rate  of  Profit. 

The  company  asks  for  a  return  of  10  per  cent  upon  the 
rate  base  as  its  profit.  The  matter  is  to  be  settled  by  resort 
to  a  consideration  of  such  returns  as  attract  investors.  As 
we  said  in  Lien,  et  al.  v.  Superior  Light  and  Water  Works, 
14  M.  U.  R.  211,  "Now  as  to  rates.  The  recurrent  appeal 
to  a  just  rate  and  a  fair  value  assumes  that  the  effort  is  to 
insure  such  a  profit  as  would  induce  the  venture  originally 
and  that  the  public  will  keep  its  faith  so  impliedly  given. 
That,  I  think,  involves  a  tacit  comparison  of  the  profit  pos- 
sible under  the  rate  with  projects  available  elsewhere,  i.  e., 
under  those  competitive  enterprises  which  offer  an  alterna- 
tive investment.  The  implication  is  that  the  original  ad- 
venturer would  compare  future  rates,  varying  as  they  would 
with  the  going  profit,  and  would  find  them  enough,  but  no 
more  than  enough,  to  induce  him  to  choose  this  investment. 
By  insuring  such  a  return,  it  is  assumed  that  the  supply  of 
capital  will  be  secured  necessary  to  the  public  service.  As 
the  profits  in  the  supposed  alternative  investment  will  them- 
selves vary,  so  it  is  assumed  to  be  a  condition  of  the  in- 
vestor's bargain  that  their  profit  shall  measurably  follow 
the  general  rates.'  ConsoHdated  Gas  v.  Newton,  P.  U.  R. 
1920-F,  483.  In  addition  to  inducing  the  venture  originally, 
continuing  a  fair  return  on  the  capital  outlay,  and  providing 
for  the  natural  exhaustion  and  disintegration  of  machines 
and  processes,  rates  must  persuade  improvement  and  exten- 
sion  of   the   service   whenever   there   is   justifiable   demand 
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therefor,  i.  e.,  additional  capital  outlay."  And  see  In  Re, 
Missoula  Street  Railway,  14  M.  U.  R.  171.  Experience  is 
the  best  guide  and  so  far  as  public  service  corporations 
operating  in  Montana  are  concerned,  a  return  of  between 
7  and  8  per  cent  is,  and  now  does,  attract  entrepreneurs  to 
the  dedication  of  private  property  to  public  use.  The  new 
services  and  the  improvements  to  old  service  made  to  our 
personal  knowledge  year  after  year  under  the  rates  of 
return  mentioned  are  proof  of  this  fact.  Interest  rates  have 
descended  in  these  and  competitive  avenues  for  investment 
since  June,  1919,  when  the  Supreme  Court  of  the  United 
States  uttered  its  caution  in  Lincoln  Gas  Co.  v.  Lincoln,  250 
U.  S.  256.  We  shall  allow  for  a  return  of  not  less  than  7 
nor  more  than  8  per  cent  on  the  rate  base. 
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We  have  selected  the  year  1921  as  the  basis  for  com- 
putations on  probable  future  costs.  It  is  true  that  that  year 
witnessed  acute  industrial  depression  in  Great  Falls,  and  the 
community  suffered  from  adverse  conditions  in  the  agricul- 
tural territory  which  it  serves,  but  notwithstanding,  this 
utility  weathered  the  storm  in  a  fashion  that  is  little  short  of 
remarkable.  With  but  one  less  consumer  attached  at  the 
close  of  the  year  than  was  served  at  the  close  of  1920,  when 
the  high  water  mark  was  reached,  5,391,300  more  cubic  feet 
of  gas  were  sold  and  used  than  in  1920,  more  gas  than  at 
any  previous  time  in  the  company's  history.  Net  operating 
revenues  were  $32,411.61,  nearly  $1,000  in  excess  of  any 
previous  annual  earnings.  The  company  then,  in  1921,  not 
only  successfully  held  the  business  it  had  acquired  in  pros- 
perous days,  but  actually  extended  its  business.  This  evi- 
dence of  stability  in  a  year  of  varying  general  misfortunes 
commends  operations  for  the  period  as  a  sufficiently  secure 
basis  for  an  operating  prophecy.  The  showing  is  a  distinct 
tribute  to  the  management  of  the  property. 

Gas  Sales. 

During  the  year  ended  December  31,  1921,  the  company 
sold  66,553,100  cubic  feet  of  gas.  In  view  of  the  fact  that 
each  year  has  witnessed  a  substantial  acquisition  of  new 
business,  that  sales  in  the  ebb  year  of  1921  show  an  increase 
of  8.46  per  cent  over  sales  in  1920,  that  industry  in  the  com- 
munity has  expanded  and  accelerated  over  that  year  by  the 
resumption,  in  January,  of  ore  smelting,  the  community's 
basic  industry,  and  allied  pursuits,  after  a  shutdown  of 
nine  or  ten  months,  wherefrom  increased  gas  consumption 
should  result,  and  that  there  is  room  for  expansion  of 
business,  we  estimate  a  10  per  cent  increase  in  the  sales  of 
gas  for  the  calendar  year  1922.  This  would  put  the  figure 
at  73,208,410  cubic  feet,  or  say,  73,000,000  cubic  feet,  which 
is  the  figure  we  shall  use. 

Gas  Unaccounted  For. 

Losses  of  product  are  inherent  in  the  gas  business.  Due 
to  the  nature  of  the  commodity,  not  all  of  the  product  de- 
livered to  the  mains  finds  its  way  through  consumers' 
meters.  Hence,  the  manufacturer  is  paid  for  a  lesser  quan- 
tity of  gas  than  that  actually  produced,  or,  in  other  words, 
he  must  make  a  quantity  in  excess  of  that  used  in  order  to 
meet  consumers'  needs.  It  follows  that  if  losses  are  not  due 
to  the  manufacturer's  negligence,  expense  of  manufacture 
must  be  computed  on  the  basis  of  units  actually  sold  and 
not  on  units  produced  but  part  of  which  are  non-revenue 
producing.  More  or  less  inevitable  losses  are  due  to  gas 
leakage  in  mains  and  services,  difference  in  volume  due  to 
temperature  of  gas  as  measured,  stolen  gas,  leakage  from 
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storage  holders  and  connections,  gas  lost  in  purging,  gas 
lost  in  street  operationvS,  gas  used  for  filling  new  mains  and 
services,  shrinkage  due  to  condensation,  incorrect  measure- 
ments, incorrect  estimates,  cease-to-record  measuring  devices 
and  discrepancies  due  to  overlapping  at  beginning  and  end 
of  year.  In  this  case  the  difference  between  the  volume  of 
gas  delivered  to  the  mains  and  total  gas  used  and  sold  in 
1921  is  7,045,500  cubic  feet,  or  9.4  per  cent  of  the  former, 
and  with  the  exception  of  the  year  1918,  when  distribution 
losses  were  12.98  per  cent,  and  the  year  1920,  when  distribu- 
tion losses  were  11.29  per  cent,  operations  have  never  shown 
losses  in  excess  of  10.1  per  cent.  This  is  a  very  good  show- 
ing and  effectually  precludes  the  thought  of  penalty  for 
losses  in  excess  of  the  norm,  if  there  is  such  a  thing  as  a 
standard  or  allowable  maximum  of  distribution  losses.  As- 
suming that  losses  for  1922  will  not  exceed  10  per  cent  of 
the  gas  delivered  to  the  mains,  and  taking  73,000,000  cubic 
feet,  the  estimated  sales,  as  90  per  cent  of  the  gas  produced, 
the  latter  will  be  81,111,100  cubic  feet,  which,  divided  accord- 
ing to  the  gas  made  last  year,  shoA^s  25,955,552  (32%)  cubic 
feet  of  coal  gas  and  55,155,548  (68%)  cubic  feet  of  water 
gas.  At  the  hearing  the  company  presented  a  hypothetical 
operation  for  the  year  ended  March  31,  1922,  in  which  two 
extreme  methods  of  operating  were  employed,  (a)  on  the 
assumption  of  the  largest  feasible  production  of  coal  gas,  and 
(b)  on  the  assumption  of  the  largest  feasible  production  of 
water  gas.  What  was  a  putative  period  then  is  history  now, 
and  its  passing  did  not  record  any  marked  departure  from 
the  1921  system  of  operating.  Consequently,  we  think  it 
more  reasonable  to  assume  future  operations  on  the  basis  of 
actual  operations  in  1921.  True,  a  nation-wide  coal  strike  is 
in  progress  now,  but  on  the  assumption  that  it  will  endure 
through  May  and  June,  coal  gas  operations  v  ill  not  be  dis- 
turbed, since  the  company,  very  properly,  has  acquired  a 
stock  of  gas  coal  sufficiently  large  to  supply  coal  gas  pro- 
duction until  July  1,  1922.  In  the  event  of  a  continuance 
of  the  strike  thereafter  and  failure  to  obtain  gas  coal,  con- 
tinuous gas  service  can  be  rendered  through  the  oil  gas  plant. 
However  this  may  be,  it  is  such  an  extraordinary  event  and 
its  duration  so  uncertain  as  to  forbid  inclusion  in  an  operat- 
ing prophecy. 

Coal  Gas  Production. 
In  order  to  fix  definitely  the  amount  of  coal  to  be  car- 
bonized it  is  necessary  to  consider  the  yield  of  gas  per  pound 
of  coal.  The  actual  yield,  as  reported  for  the  past  year,  is 
5.5  cubic  feet.  The  company,  after  considerable  experiment- 
ing, has  determined  upon  Sunnyside,  Utah,  coal  as  best 
suited  to  its  coal  gas  production  and,  we  think,  soundly. 
While  the  per  pound  yield  is  not   as  high   as  the  yield   in 
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eastern  plants,  it  must  be  remembered  that  there  is  avail- 
able to  them  coal  of  superior  gas-generating  quality,  west- 
ward movement  of  which  is  prohibited  by  freight  costs. 
Comparing  results  at  Great  Falls  with  results  at  other  west- 
ern plants,  the  per  pound  gas  yield  is  very  satisfactory.  We 
will  use  a  yield  of  5.5  cubic  feet  per  pound  of  coal  carbonized 
as  representing  normal  performance  for  this  plant.  Dividing 
this  factor  into  25,955,552  cubic  feet  as  estimated  production 
of  coal  gas  for  1922,  gives  us  a  coal  requirement  of  4,719,191 
pounds,  or  2,359  tons,  on  a  basis  of  2,000  pounds  to  the  ton. 
Coal  carbonized  in  1921  averaged  $10.33  per  ton,  made  up  as 
follows:  Cost  f.  0.  b.  mines,  $3.50,  plus  freight,  $6.62V2» 
plus  war  tax,  20  cents.  The  per  ton  cost  at  the  mine  was 
reduced  in  January,  1922,  from  $3.50  to  $3.25  ($1.25  more 
than  in  1917),  and  the  war  transportation  tax  ceased  Jan- 
uary 1.  The  freight  rate  remains  the  same,  hence  the  per 
ton  cost  on  car  at  Great  Falls  plant  is  to  be  figured  at 
$9,871/2-  to  which  we  add  I21/2  cents  per  ton  for  unloading 
and  handling,  making  the  unit  cost  of  coal  carbonized  $10.00 
per  ton,  or  $23,590,  for  1922. 

Bench    Fuel. 

In  the  past  year  364  pounds  of  bench  fuel  (coke)  were 
used  per  ton  of  coal  carbonized.  We  consider  this  a  "rea- 
sonable figure."  The  total  bench  fuel  requirements  will  then 
be  858,676  pounds,  or  429,338  tons.  Using  $13.00  as  the 
reported  selling  price  at  the  works  for  coke  during  1921,  the 
amount  to  be  charged  for  the  year  for  this  item  will  be 
$5,581.39.  The  company  makes  claim  for  a  unit  cost  on 
bench  fuel  of  $16.25  per  ton.  This  is  the  cost  of  petroleum 
coke  used  in  water  gas  operation  exclusively,  and  its  superior 
quality  renders  its  use  as  a  measuring  stick  for  the  value  of 
gas  plant  coke  unreasonable. 

Steam  Apportionment  Expenses. 

The  company  operates  a  separate  boiler  plant  at  the  gas 
works  which  generates  steam  used  in  the  production  of  both 
coal  and  water  gas.  Last  year  800  tons  of  coal  and  62  tons 
of  coke  were  used  as  fuel.  For  greater  output  we  estimate 
950  tons  of  coal  and  70  tons  of  coke.  The  coal  averaged 
$3.33  per  ton  in  1921  and  the  coke  $12.50.  Reductions  for 
1922  bring  the  former  to  $3.00  per  ton,  and  using  $13.00  for 
coke,  the  fuel  cost  will  be: 

Coal     $2,850 

Coke    910 


Total    Steam    Fuel    Cost $3,760 

The  total  of  other  steam  expenses  reported  for  1921  is 
$6,524.72,  making  a  total  steam  generation  expense  of  $10.- 
284.72.     This   expense  we  apportion   according   to   the   esti- 
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mated  amount  of  steam  consumption  for  each  department 
and  results  in  a  charge  of  $2,955.83  to  coal  gas  production 
and  $7,328.89  to  water  gas  production. 

Other  Production  Expenses. 

Under  this  head  we  shall  consider  all  other  coal  gas 
expenses  not  previously  taken  up.  These  include  labor, 
maintenance  and  supplies  and  expenses.  The  10  per  cent 
estimated  increase  in  output  should  not  occasion  any  in- 
creases under  these  heads.  Hence,  we  shall  use  the  1921 
basis,  less  $1,700  for  decreased  labor  costs.    The  items  follow: 

1921  1922 

Coal    Gas    Operatina:    Labor $7,70ii.4O  $6,005.40 

Miscellaneous    supplies    and    expenses 472.72  472.72 

Maintenance    of    coal    gas    apparatus 1,175.45  1,175.45 

$9,353.57         $7,653.57 

A  summary  of  the  gross  coal  gas  production  expenses, 
as  estimated  by  us,  is  as  follows: 

Estimate  of  Gross  Coal  Gas  Propuction  Expense. 

Coal    Carbonized    .?23.500.00 

Bench    Fuel    5,5S1.39 

Steam     Expense    2, 955. 83 

Other    Production    Expense 7,653.57 

Total $39,780.79 

Residual  Credits. 

Coke. 

During  the  past  year  the  utility  realized  1,200  pounds  of 
coke  per  ton  of  coal  carbonized,  or  on  the  basis  of  2,152  tons 
of  carbonized  coal,  2,582,400  pounds,  being  1,291  tons.  Using 
our  figure  for  the  amount  of  coal  carbonized,  we  obtain  a 
production  of  2,359x1,200,  or  2,830,800  pounds  of  coke, 
which,  divided  by  the  ton  factor  of  2,000  pounds,  gives  us 
1,415.4  tons.  The  residual  credit  for  this  coke  at  $13.00 
per  ton  is  $18,400.20. 

Tar. 

Applying  the  reported  yield  of  10  gallons  of  tar  per 
ton  of  coal  carbonized  gives  us  23,590  gallons  as  tar  produc- 
tion for  1922,  and  at  the  residual  credit  of  10  cents  per 
gallon,  the  deduction  from  expenses  will  be  $2,359.00. 

We  make  no  estimate  as  to  the  possible  yield  of  ammo- 
nia, since  past  operations  disclose  a  relatively  trivial  yield. 
Again,  it  appears  that  the  company  will  use  substantially 
all  of  the  coke  produced,  hence  no  credit  is  predicted  on 
account  of  profits  from  coke  sales.  Residual  cost  of  coke  is 
so  high  as  to  make  its  purchase  from  this  utility  relatively 
unattractive.  Our  estimate  of  residual  credits  is,  then,  coke, 
$18,400.20,  plus  tar,  $2,359.00,  a  total  of  $20,759.20.  Deduct- 
ing these  credits  from  the  gross  coal  gas  production  cost  of 


PUBLIC    SERVICE    COMMISSION  425 

$39,780.79,  we  obtain  a  net  production  cost  of  $19,021.59. 
This  is  a  cost  of  73.28  cents  per  1,000  cubic  feet  of  coal 
gas  made. 

Water  Gas  Production. 

Generator   Fuel. 

While  the  reported  requirement  of  40.5  pounds  of  gen- 
erator fuel  per  1,000  cubic  feet  of  water  gas  made  seems 
rather  high,  it  is  an  improvement  over  past  results,  and 
we  find  no  justification  now  for  departing  from  it.  The 
production  of  55,155,548  cubic  feet  of  water  gas  will,  under 
our  estimate,  require,  at  40.5  x  55,155.5  M.  cubic  feet,  2,233,- 
797.75  pounds,  or  1,116.89  tons  of  coke.  In  the  manufacture 
of  water  gas  the  company  mixes  about  2  parts  of  gas  house 
coke  with  1  part  petroleum  coke.  Following  this  ratio, 
744.60  tons  of  gas  house  coke  at  $13.00  and  372.29  tons  of 
petroleum  coke  at  $16.25  will  put  the  cost  of  generator  fuel 
at  $15,729.51. 

Enricher. 

In  1921  oil  enricher  used  per  1,000  cubic  feet  of  gas 
produced  amounted  to  1.72  gallons.  This  figure,  a  very- 
marked  reduction  under  past  requirements,  is  too  low  for 
normal  operation.  At  Billings  the  factor  for  the  same  year 
was  3.08  and  at  Helena  3.61  gallons  per  M.  cubic  feet.  We 
shall  use  2.00  gallons,  and  this  applied  to  55,155.5  M.  cubic 
feet  of  gas,  results  in  a  requirement  of  110,311  gallons.  At 
7  cents  per  gallon  f.  o.  b.  Great  Falls,  as  against  8  cents  dur- 
ing 1921,  the  cost  of  the  enricher  will  then  be  $7,721.77. 

Steam    Apportionment    Expense. 

This  has  already  been  determined  as  $7,328.89. 

Other  Production  Expense. 

Having  already  deducted  the  total  decrease  in  labor  costs 
under  coal  gas  production,  we  shall  use  the  1921  figures  for 
the  remaining  production  expense. 

Water    Gas    Operating    Ijabor $6. 14!).  10 

Miscellaneous    Supplies    and    Expenses 837.25 

Maintenance    9G6 .  95 

Total     '. '.. $7 ,  953 .  30 

Summarizing  our  estimates  of  the  various  costs  involved 
in  the  production  of  water  gas,  we  have  the  following  table: 

Gross   Water   Gas   Production    Costs. 

Generator    Fuel    $15,729.51 

Enricher    7, 721 .  77 

Steam    Apportionment    Expense 7,328.89 

Other    Production    Costs 7.953.30 

Total $38,733.47 
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Residual  Credit. 

Water  gas  operations  in  1921  yielded  .17  gallon  of  tar 
per  M  cubic  feet  of  gas,  or  10  gallons  per  M.  of  oil  used. 
On  the  basis  of  our  estimated  production  of  55,155,548  cubic 
feet  of  water  gas,  there  will  be  a  yield  of  9,376  gallons,  which, 
at  ten  cents  per  gallon,  will  amount  to  $937.60.  Deducting 
this  credit  from  the  gross  water  gas  production  cost  of 
$38,733.47,  we  obtain  a  net  production  cost  of  $37,795.87. 
This  is  a  cost  of  68.52  cents  per  1,000  cubic  feet  of  water 
gas  made. 

Combining  the  costs  of  the  coal  gas  and  water  gas  pro- 
duction, we  find  an  estimated  future  total  production  cost  of 
$56,817.46,  or  an  average  of  70  cents  per  1,000  cubic  feet  of 
gas  produced. 

Joint  Operating  Expenses. 

There  remain  other  items  to  be  charged  in  operating  ex- 
penses not  segregated  to  either  coal  or  water  gas  production, 
and  these  cannot  be  figured  less  than  for  1921.  The  items 
are: 

Distribution — 

Operation     $  4.001.92 

Maintenance    59. 29 

$  4.061.21 

Commercial- 
Collection     Expenses     $  4.SS6.65 

New     Business     2.140.64 

$  7,027.29 

General — 

Clerks'     Salaries    $2,680.71 

General    Office    Supplies    &    Expenses  309.84 

T.aw    Expense    30.5.90 

Rent    1 .  375.  00 

Miscellaneous    1,293.32 

$  5,964.77 

Undistributed    3,396.01 

Total $20, 449. 28 

This  is  a  cost  of  about  $6.32  per  meter,  against  a  stand- 
ard cost  for  plants  of  this  size  of  about  $7.00. 

Taxes  actually  charged  in  for  1921,  exclusive  of  federal 
income  tax,  amount  to  $5,606.22.  Carrying  this  item  into 
operating   expenses,    we   reach   the   following: 

Net    Coal    Gas    Production    Expense $19,021.59 

Net    Water    Gas    Production    Expense 37.795.87 

Joint    Expenses    20, 449. 2S 

Taxes    5, 606. 22 

Total $82 ,  872. 96 

On  an  estimated  sale  of  73,000,000  cubic  feet  for  1922, 
the  foregoing  expenses  will  amount  to  $1,135  per  1,000  cubic 
feet. 

Depreciation  Annuity. 

The  sum  of  the  various  operating  expenses,  as  computed 
above,  must  be  increased  by  the  allowance  of  normal  values 
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for  depreciation  and  return  in  order  to  determine  the  amount 
to  which  the  company  is  fairly  entitled  in  revenues.  This 
allowance  is  generally  expressed  in  a  percentage  of  the  de- 
preciable property,  and  practice  assumes  the  physical  prop- 
erty only  to  depreciate.  Overheads  are,  therefore,  elimi- 
nated. "On  the  other  hand,  when  the  matter  of  establishing 
the  depreciation  annuity  is  considered,  the  analytic  process 
is  employed,  and  the  sum  total  of  the  value  of  the  plant  is 
resolved  into  its  constituent  items,  so  as  to  select  those  items 
making  up  the  whole  which  are  susceptible  to  depreciation. 
Under  the  influence  of  this  process  it  is  clear  that  the  over- 
head items  must  be  discarded  in  arriving  at  the  annual 
depreciation  allowance. 

"That  this  disposition  is  sound  as  to  such  items  as  in- 
terest during  construction,  organization  expense,  law  ex- 
pense, etc.,  admits  of  no  doubt  because,  under  no  kind  of 
theory,  could  they  be  supposed  to  be  subject  to  depreciation, 
and  what  doubt  might  arise  with  reference  to  the  propriety 
of  including  engineering  charges  in  these  figures  is  at  once 
dissipated  when  it  is  considered  that  the  property  will  not 
be  constructed  again  as  an  entirety,  but  is  to  be  kept  up  by 
annual  renewals  from  time  to  time  made,  so  that  engineering 
and  other  such  overheads  caused  by  the  assembling  of  the 
plant  will  not  have  to  be  provided  against,  because  they 
will  not  be  again  incurred. 

"In  short,  while,  if  the  object  of  the  depreciation  annu- 
ity were  to  provide  a  fund  sufficient  at  the  end  of  a  period 
of  years  to  replace  the  plant  as  an  entirety,  the  percentage 
ought  to  be  figured  on  the  entire  cost  of  the  plant,  including 
the  overheads  necessarily  incurred  in  essembling  it,  since 
the  object  is  otherwise,  and  merely  contemplates  the  pro- 
vision of  a  fund  out  of  which  annual  renewals  and  replace- 
ments can  be  made,  none  of  these  items  ought  to  be  con- 
sidered in  arriving  at  the  annuity  rate,  for  the  same  organi- 
zation which  runs  the  plant,  the  expense  of  which  is  provided 
for  in  the  annual  operating  expenses,  looks  after,  provides 
for  and  takes  care  of  the  renewals."  Galveston  Electric  Co. 
V.  Galveston,  272  Fed.  147,  P.  U.  R.  1921-D  547,  578. 

IfUick  has  used  a  factor  of  2  per  cent,  which,  he  avers, 
"has  become  practically  a  standard  allowance."  Applying 
this  factor  to  $386,627,  which  we  have  found  to  be  the  value 
of  the  depreciable  property,  the  annual  amount  to  be  set  up 
for  depreciation  comes  to  $7,732.54. 

Return. 

The  allowance  for  return  at  8  per  cent  is  $37,010.16. 

Annual  Cost  of  Service. 

The  total  annual  cost  of  service  under  the  estimate  is, 
therefore,  as  follows: 


428  MONTANA    UTILITIES    REPORTS 

Per  M. 
Sold  (Estimated) 

Operating     Cost     $  82,872.96  $1,135 

Depreciation     Reserve    7,7.32.54  .lOfi 

Return   on    Present   Fair   Value         37,010.16  .507 

Total ?127,615.66  $1,748 

On  our  estimate  of  73,000,000  cubic  feet  sold  in  1922, 
the  cost  per  M.  cubic  feet  will  be  $1,748. 

Revenues. 

Gas  revenue  in  1921  was  $116,459.71,  which  comes  to 
$1.75  per  1,000  cubic  feet  on  the  basis  of  66,533,100  cubic 
feet  actually  sold.  On  the  basis  of  an  estimated  sale  of 
73,000,000  cubic  feet  at  the  foregoing  rate  the  revenue  will 
be  $127,750.00. 

Minimum  Charge. 

The  present  minimum  charge  of  50  cents  is  the  lowest 
in  the  state,  not  excepting  the  natural  gas  utilities.  Having 
heretofore  approved  the  principle  of  such  a  charge,  we  do 
not  now  find  it  necessary  to  exploit  the  basis  on  which  it 
rests.  Suffice  it  to  say  that  the  present  minimum  in  the 
case  of  this  company  is  unreasonably  low  and  should  be  not 
less  than  $1.00  per  month  to  put  it  on  a  par  with  like 
utilities  in  this  state.  The  company  has  interpreted  Tariff 
No.  3  as  meaning  that  no  minimum  charge  is  to  be  made  for 
prepay  meters  and  accordingly  has  collected  none.  Prepay 
meters  should  bear  a  minimum  charge  as  well  as  regular 
meters.  The  only  difference  between  the  meters  in  actual 
operating  cost  is  due  to  the  fact  that  in  the  case  of  the  pre- 
pay meters  no  bill  is  actually  mailed.  Indeed,  the  company 
makes  a  very  forcible  argument  for  a  greater  minimum 
charge  in  the  case  of  the  prepay  meters  and  shows  in  sup- 
port thereof  that  complaints  in  the  case  of  such  meters 
average  100  per  cent  greater  than  in  the  case  of  regular 
meters.  This  fact  is  shown  for  the  extreme  months  of  July 
and  December.  It  further  appears  that  all  of  the  "No  Gas" 
complaints,  occasioning  many  overtime  payments,  originated 
on  prepay  meters.  It  is  a  notorious  fact  that  the  accessible 
prepay  meters  are  frequently  burglarized  (as  many  as  six 
and  eight  per  month,  at  varying  periods,  in  Great  Falls). 
Notwithstanding  the  company's  investment  in  such  meters 
and  their  high  maintenance  cost,  they  act  in  many  instances 
as  a  revenue  deterrent.  At  present,  however,  we  find  it 
unnecessary  to  prescribe  a  higher  minimum  for  prepay  me- 
ters, but  all  meters  must  bear  a  minimum  of  $1.00  per  month. 
Minimum  charges  vary  with  consumption,  being  more  nu- 
merous in  the  summer  months.  Looking  at  yearly  operations 
we  think  300  minimums  per  month  a  fair  average.  Of 
these  we  estimate  that  about  100  will  be  on  regular  meters 
and  200  on  prepay  meters.     Regular  meters   at   $1.00  per 
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instrument  will  add  $50.00  per  month,  deducting  for  the 
present  50  cent  charge,  and  prepays  $200.00  per  month 
on  estimated  differences  between  actual  and  minimum  con- 
sumption, or  a  total  of  $3,000  to  be  passed  into  our  estimate 
of  increased  revenues  for  1922.  Of  course,  this  figure  will 
probably  be  scaled  down  by  some  collection  expense.  The 
whole  subject  of  minimum  charges  is  now  under  active 
investigation,  hence  the  minimum  here  prescribed  is  to  be 
taken  as  temporary  only  and  subject  to  change  when  future 
policy  in  this  regard  is  determined  upon. 

This  revenue  will  normally  be  augmented  by  the  profits 
from  merchandise  sales  from  piping  and  connections  and 
from  interest  on  bank  deposits.  Last  year  these  sources 
contributed  $7,075.75.  However,  the  fluctuations  from  year 
to  year  are  too  violent  to  admit  of  any  prophecy.  We  prefer 
to  halt  our  calculations  with  gas  operations.  Whatever  sum 
results  from  the  order  over  requirements  by  us  estimated  is 
not  necessarily  indicative  of  excessive  rates.  It  is  not  too 
great  a  margin  of  safety  against  the  frailty  of  prophecy  in 
times  like  the  present.  We  are  anxious  to  reduce  rates  as 
soon  as  possible,  but  cases  must  be  decided  according  to  the 
particular  facts  found  and  not  on  generalities.  Here,  giving 
full  play  to  accrued  and  existing  reductions  in  prices,  the 
utmost  that  can  properly  be  ordered  is  the  continuance  of 
present  rates,  plus  a  minimum  of  $1.00.  The  consumers 
have  shown  no  actual  decreases  in  cost,  nor  have  they  pointed 
out  any  source  of  additional  savings  by  a  change  in  methods, 
practices  or  overhead  expenditures.  An  appropriate  order 
will  be  entered. 

ORDER. 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana held  in  its  office  in  the  Capitol  at  Helena  on  Tuesday, 
the  9th  day  of  May,  1922,  commencing  at  10  o'clock  A.  M., 
present  Chairman  Dennis  and  Commissioners  Boyle  and 
Ross,  in  the  matter  of  the  application  of  the  Great  Falls  Gas 
Company  for  an  increase  in  rates  for  gas  service  in  the  City 
of  Great  Falls,  Montana,  this  matter  being  before  the  Com- 
mission upon  the  application  of  said  company,  and  upon 
protests  of  consumers  against  the  same,  and  having  been 
pending  since  the  30th  day  of  September,  1921,  and  the  Com- 
mission on  the  date  hereof  made  and  filed  of  record  its 
report  containing  its  conclusions  herein,  which  said  report  is 
hereby  approved  and  made  a  part  hereof,  and  a  full  investiga- 
tion of  the  matters  and  things  involved  having  been  had, 
including  public  hearing  in  the  City  of  Great  Falls,  Montana, 
and  the  Commission  now  being  fully  advised  in  the  premises, 

IT  IS  THEREFORE  ORDERED,  That  the  application  of 
the  Great  Falls  Gas  Company  for  an  increase  in  rates,   as 
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aforesaid,  be,  and  the  same  is  hereby,  denied,  save  and  except 
as  to  the  item  in  its  tariff  covering  minimum  bills. 

IT  IS  FURTHER  ORDERED,  That  the  Great  Falls  Gas 
Company  shall,  on  or  before  the  31st  day  of  May,  1922,  file 
with  this  Commission  a  new  tariff,  to  be  known  as  Tariff 
No.  4,  cancelling  Tariff  No.  3  and  all  prior  tariffs,  which 
shall  be  in  words  and  figures  as  follows,  to-wit: 

SCHEDULE    "A"    GENERAL    RATE. 
First   10,000    cu.    ft.    ?1.9r)    per    1,000    cu,    ft.      Discount    10% 
Next    10,000   cu.    ft.      1.75    per   1,000    cu.    ft.     Discount    10c    per   M. 
Next    .30,000   cu.    ft.      1.55    per   1,000   cu.    ft.     Discount    10c    per   M. 
Over    50,000    cu.    ft.      1.30   per   1,000    cu.    ft.     Discount    10c   per   M. 

Minimum    Bill,    $1.00    per   montli. 

Discounts    allowed    if    bi'.l    is    paid    by    the    10th    of    the    month 
following    the    month    in    which    service    was    rendered. 

SCHEDULE    "B"    PREPAYMENT    METERS. 

Meters   set   at   $1.S0  per  1.000   cubic    feet. 
Minimum    Bill,    $1.00   per   month. 

and  that  the  same  shall  be  effective  on  and  after  the  1st 
day  of  June,  1922.  Said  tariff  shall  be  filed  in  the  usual 
duplicate  form. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve,  by  mail,  a  certified  copy  of  this  Report  and  Order  upon 
each  of  the  parties  hereto,  and  that  the  same  shall  be  in  full 
force  and  effect  forthwith,  according  to  its  terms. 

Chairman  DENNIS  and  Commissioner  BOYLE  concur 
in  the  Report  and  Order  as  written. 

Mr.  Commissioner  ROSS  (dissenting  in  part)  :  With 
what  is  said  and  found  in  the  foregoing  report  on  the  subject 
of  the  fair  value  of  the  company's  property  for  rate-making 
purposes  I  concur.  I  cannot  concur,  however,  in  either  the 
report  or  the  order  in  so  far  as  an  increased  minimum 
charge  results  therefrom,  for,  in  my  opinion,  there  is  no 
justification  for  advancing  the  minimum  on  regular  meters 
from  50  cents  to  $1.00  and  for  fixing  the  minimum  on  pre- 
pay meters  at  $1.00.  Uniformity  is  given  as  the  reason  for 
the  advance,  but  nothing  is  vouchsafed  that  suggests  neces- 
sity for  a  uniform  treatment  of  minimum  bills  of  all  or  any 
class  of  utilities  operating  in  the  state,  and  since  minimums 
must  bear  a  direct  and  natural  relation  to  the  particular 
plant  and  business  for  which  they  are  prescribed,  I  doubt 
very  much  whether  any  "standard"  is  desirable  or  attainable. 

But,  apart  from  the  matter  of  uniformity,  a  compelling 
and  satisfactory  reason,  in  my  opinion,  for  rejecting  any  in- 
crease in  rates  is  found  in  the  fact  that  the  price  trend  is 
unmistakably  downward.  The  high  tide  of  prices  has  not 
only  recorded  its  high  water  mark,  but  the  wave  is  rapidly 
receding  to  a  lower  level,  and  this  means  that  it  is  time  to 
call  a  halt  on  rate  increases  of  utilities  operating  under  our 
supervision.  I  realize  as  well  as  my  colleagues  that  each 
case  must  be  determined  on  its  own  merits  and  that  there 
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may  be  utilities  operating  in  Montana  today  whose  rates 
should  be  increased  to  insure  healthy  service  because  they 
have  borne  sacrifices  which  they  can  no  longer  endure,  or 
for  other  reasons,  but  the  Great  Falls  Gas  Company  is  not 
one  of  these.  This  Commission  responded  to  its  war  needs 
by  granting  a  substantial  rate  advance  in  1918,  and  its 
present  success  is  the  best  evidence  of  the  company's  capac- 
ity to  ride  the  price  wave  down  again.  A  fair  reading  of 
the  report  leaves  no  doubt  of  the  adequacy  of  present  rates. 
Past  deficits  are  the  company's  own  fault  and,  like  other 
businesses,  it  must  take  the  bitter  with  the  sweet.  At  any 
rate,  such  deficits  may  not  properly  be  brought  forward  nov 
to  ward  off  the  turn  in  the  economic  cycle. 


IN  RE  OPERATION  OF  EAST  HELENA  CARS  ON  MAIN 

STREET. 

(Docket  No.  812.         Report  and  Order  No.  1340.) 
(Hearing,  April  12,  1922.     Decided  May  29,  1922.) 

(P.  U.  R.  1922-D,  841.) 

Service — Powers    of    Commission — Management — One-man    Cars. 

1.  The  Commission  has  jurisdiction  to  consider  tlie  ques- 
tion of  the  operation  of  one-man  cars  as  a  matter  directly 
affecting  the  service  of  a  street  railway  company  and  the 
safety   and   convenience   of   patrons. 

Service — Interurban   Railways — One-man   Cars. 

2.  A  large  interurban  car.  equipped  with  doublt  trucks, 
should  not  be  operated  by  only  one  man  over  a  route  crossing 
steam  railroads  when  large  numbers  of  school  chldren  and 
workmen  are  carried  in  addition  to  freight. 

Service — Interui-ban  Railways — Operation  Through  City  Business 
District. 

3.  An  interurban  railway  company  was  refused  permission 
to  turn  back  its  cars  at  the  threshhold  of  the  business  district 
of  a  city  although  the  track  through  this  district  was  called 
nonproductive    mileage. 

Service — Abadnonment^ — Business    Interests — Convenience    of    Patrons. 

Discussion  of  the  interests  of  private  business  along  the 
lines  of  a  railway  as  not  affecting  the  question  whether  the 
service    should    be    curtailed. 

Application  by  the  Helena  Light  and  Railway  Company 
for  an  order  permitting  the  discontinuance  of  the  operation 
of  the  East  Helena  cars  between  Sixth  Avenue  and  the  Car 
Barns  on  Main  Street  in  the  City  of  Helena,  Montana,  save 
and  except  for  two  trips  per  day.     Denied. 

Appearances :  Gunn,  Rasch  &  Hall,  for  the  Helena  Light 
&  Railway  Company;  A.  A.  Grorud,  for  the  Central  Trades 
and    Labor    Assembly;    George    W.    Padbury,    Jr.,    for    the 
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Parchen  Drug  Company  and  other  South  Main  Street  busi- 
ness houses;  Charles  A.  McFarland,  pro  se;  John  Gough,  for 
East  Helena  patrons;  Finley  Urqhart,  for  the  Bristol  Hotel; 
W.  C,  Barden,  for  the  Reinig  Company ;  Joseph  Davis,  pro  se ; 
E.  G.  Toomey,  Counsel,  for  the  Commission. 

Before:     The  Commission  en  banc,  at  Helena. 

By  the  Commission:  By  a  notice  published  in  the 
Helena  daily  papers  on  or  about  January  10,  1922,  the  Helena 
Light  and  Railway  Company  proposed,  on  and  after  January 
15,  to  discontinue  the  operation  of  Car  No.  1  of  its  system, 
being  the  East  Helena  car,  on  that  part  of  its  track  on  Main 
Street  in  the  City  of  Helena,  Montana,  south  of  the  inter- 
section of  Sixth  Avenue  and  Main  Street  to  the  car  barns  in 
said  city,  with  the  exception  of  two  trips  daily,  after  6  o'clock 
A.  M.,  one  to  be  made  at  10  A.  M.  and  one  at  2  P.  M,  The 
announcement  informed  patrons  that  on  the  latter  date,  and 
save  for  the  two  trips  mentioned,  the  car  would  be  turned 
back  at  Main  Street  and  Sixth  Avenue  and  would  leave  Sixth 
Avenue  five  minutes  after  the  hour  and  leave  East  Helena 
on  the  return  trip  thirty  minutes  later.  On  January  12,  at 
the  request  of  the  Commission,  the  company  suspended  the 
proposed  change  pending  a  hearing  thereafter  to  be  ordered 
by  the  Commission,  and  the  same  has  not  been  carried  into 
effect  to  this  time.  Following  this  action,  numerous  protests 
were  made  to  the  Commission  against  the  proposal,  among 
others  a  protest  signed  by  55  persons  representing  business 
houses,  firms  and  offices  fronting  on  both  sides  of  that 
portion  of  Main  Street  south  of  the  intersection  of  Main 
and  Edwards ;  a  protest  of  63  residents  of  Helena  and  East 
Helena;  a  protest  from  the  Board  of  Trustees  of  the  East 
Helena  Public  Schools,  and  a  protest  from  John  T.  Taylor,  as 
a  patron  and  on  behalf  of  the  Helena  Trades  and  Labor 
Assembly. 

In  a  formal  petition  subsequently  filed  to  invoke  relief, 
after  formal  hearing,  the  utility  alleges  that  it  has  been  for 
several  years  operating  its  street  railway  system  at  a  loss 
and  that  in  order  to  continue  the  operation  of  such  system 
it  is  necessary  to  reduce  the  operating  expenses ;  that  the 
present  schedule  on  the  East  Heelna  line  provides  for  18 
trips  to  East  Helena  per  day  and  the  cars  now  running  to 
East  Helena  are  operated  on  Main  Street  between  Sixth 
Avenue  and  the  car  barns,  the  latter  being  located  near  the 
city  hall;  that  by  turning  the  East  Helena  car  at  the  corner 
of  Sixth  Avenue  and  Main  Street  instead  of  running  the 
same  between  Sixth  Avenue  and  the  car  barns,  save  for 
three  trips  per  day  for  the  purpose  of  carrying  freight,  there 
would  result  a  saving  in  operating  expenses  of  approximately 
$4,500  per  year.     The  company's  conclusion  is  that  such  a 
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change  in  operation  would  not  result  in  any  great  incon- 
venience to  the  public  because  of  the  light  traffic  served 
by  the  East  Helena  car  on  the  run  from  Sixth  Avenue  and 
Main  Street  through  the  business  district  to  the  car  barns. 
The  protests  may  be  classified  under  two  heads: 
(a)  From  business  houses,  fearing  the  loss  of  patron- 
age or  a  material  diversion  of  patronage  on  account  of  pas- 
sengers being  discharged  from  the  East  Helena  car  from  two 
to  five  blocks  below  their  locations,  and  on  account  of  pas- 
sengers who  would  board  the  cars  above  Sixth  Avenue  and 
Main  Street,  and  who  wait  for  the  same  in  various  business 
houses  in  that  portion  of  the  city,  being  obliged  to  walk  to 
Sixth  Avenue  and  Main  Street  and  there  board  the  cars ;  and 
(b)  the  protests  on  the  ground  that  the  proposal  is  merely 
a  cover  for  one-man  operation  instead  of  the  present  two- 
men  operation  of  the  East  Helena  car,  and  that  such  pro- 
posed operation  is  unsafe  and  inconvenient. 

The  financial  difficulties  of  the  street  railway  system 
operated  by  the  Helena  L;ight  and  Railway  Company  are  not 
new,  and  no  one  is  better  acquainted  with  that  fact  than  this 
Commission.  (In  Re  Application  of  Helena  Light  and  Rail- 
way Company  for  an  increase  in  street  car  fares,  11  Mont. 
R.  R.  &  P.  S.  C.  Reports,  169;  In  Re  the  Helena  Light  and 
Railway  Company,  13  M.  U.  R.  191,  P.  U.  R.  1920-D  668; 
In  Re  Helena  Car  Fares— 1921,  14  M.  U.  R.  282,  P.  U.  R. 
1922-A  112.)  The  cited  cases  show  that  time  and  again  the 
Commission  has  responded  to  the  company's  prayers  for  rate 
relief,  and  always  in  the  hope  that  the  system  might  be  saved 
for  the  City  of  Helena.  As  a  condition  precedent  to  relief 
we  have  always  required  the  utility  to  prune  and  pare 
operating  expenses  and,  in  view  of  that  requirement,  we 
should  be  the  last  public  agency  to  thwart  any  measure 
tending  to  effect  reasonable  economies  in  operation.  In  this 
instance,  however,  we  are  not  convinced  that  the  proposal, 
viewed  in  all  its  aspects,  means  real  economy.  The  reasons 
impelling  us  to  this  conclusion  and  denial  of  the  company's 
application  may  be  briefly  stated. 

1.  The  saving  of  $4,500  is  made  up,  in  applicant's  esti- 
mate, from  two  sources,  (a)  directly  $3,700  on  account  of 
decreased  expense  due  to  one-man  operation  in  place  of  the 
present  two-men  operation,  and  (b)  $800  representing  re- 
maining operating  expenses  as  apportioned  to  the  trips  pro- 
posed to  be  omitted.  Conceding  the  correctness  of  this  esti- 
mate, we  are  of  opinion  that  the  saving  of  $3,700  predicated 
on  one-man  operation  is  not,  strictly,  the  subject  of  consid- 
eration at  this  time,  for  there  is  no  application  before  the 
Commission  for  authority  to  operate  the  East  Helena  line 
with  a  one-man  car.  The  real  object  of  this  proceeding  is 
that  end,  but  it  has  been   covered  up  with  the  matter  of 
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Main  Street  operation.  With  this  estimated  saving  out  of 
consideration,  the  saving  of  $800  per  annum  is  not  substan- 
tial enough,  against  the  pubhc  inconvenience  involved,  to 
grant  the  relief  sought.  While  it  was  stated  in  testimony 
that  the  elimination  of  alleged  non-productive  mileage  be- 
tween the  intersection  of  Sixth  Avenue  and  Main  Street  to 
the  car  barns  would  move  the  company  to  make  the  applica- 
tion, even  if  two  men  operation  was  to  be  retained,  the  five- 
fold saving  from  one-man  operation  is  too  great  to  be  con- 
sidered as  merely  incidental  to  the  elimination  of  the  trips 
south  of  the  corner  of  Sixth  and  Main.     Id  est  magna  res. 

2.  Possibly  the  utility  considers  the  matter  of  one  or 
two-men  operation  beyond  our  jurisdiction,  and  hence  does 
not  frame  its  application  to  present  that  question.  Generally 
speaking,  our  authority  does  not  go  so  far  as  to  permit  us 
to  invade  the  province  or  assume  the  duties  of  the  manage- 
ment. But  when  operation  directly  affects  the  service  being 
rendered  and  the  safety  and  convenience  of  patrons,  it  is 
a  matter  within  our  jurisdiction  whatever  the  terminology 
employed,  i.  e.,  service  or  operation.  It  is  our  function  to 
prescribe  a  standard  of  service,  and  the  fact  that  the  stand- 
ard may  prevent  the  discharge  of  employes  or  require  the 
engagement  of  additional  operatives  does  not  defeat  juris- 
diction. 

Treating  the  application  as,  in  substance,  one  for  diminu- 
tion of  service  by  resort  to  one-man  operation,  we  think  it 
plain  that  it  should  not  be  granted,  (a)  The  East  Helena 
line,  seven  and  one-half  miles  in  length,  is  essentially  an 
interurban  line,  connecting  the  City  of  Helena  with  its  indus- 
trial suburb.  The  car,  equipped  with  double  trucks  and  the 
largest  but  one  on  the  system,  carries  both  freight  and  pas- 
sengers. On  certain  trips  the  car  is  loaded  with  employes  of 
the  American  Smelting  and  Refining  Company,  going  to  or 
returning  from  work  at  the  East  Helena  plant  of  that  com- 
pany. To  charge  one  man  with  the  duty  of  operating  the 
car  and  acting  as  conductor,  particularly  on  these  crowded 
trips,  would  unquestionably  delay  the  boarding  and  discharge 
of  passengers  during  presentation  and  examination  of  their 
tickets,  tokens  or  coins  beyond  the  time  ordinarily  incident 
to  the  operation.  There  is  always  more  delay  in  one-man 
operation  than  under  the  two-men  plan — an  impairment  of 
service  tolerated  for  the  sake  of  economy  in  these  days  of 
failing  trolly  lines — but  in  the  case  of  these  smelter  trips 
we  think  such  delay  as  would  exist  transgresses  the  limit  of 
toleration,  (b)  Another  factor  influencing  us  to  order  the 
service  continued  as  at  present  is  the  number  of  school  chil- 
dren riding  the  East  Helena  car  between  the  two  cities  dur- 
ing nine  months  of  the  year  in  attendance  at  Helena  schools. 
True,   the  greater  part  of  these  riders  are   of  high   school 
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age,  but  many  are  younger,  and  experience  has  shown  the 
necessity  for  the  presence  of  a  conductor  to  maintain  order 
and  assist  in  the  boarding  and  discharge  of  the  younger 
riders,  all  to  discharge  the  carrier's  obligation  of  safe  service. 
This  service  is  entirely  apart  from  the  collection  of  fares 
by  the  conductor.  Particularly  in  the  event  of  trolly  dis- 
connections (always  with  the  serious  possibility  of  pulling 
down  a  line  overhead  wire),  emergency  stops  and  kindred 
interruptions  of  service  when  the  motorman  has  his  hands 
full  in  operation,  the  need  of  a  conductor  to  aid  the  motor- 
man  or  quiet  passengers,  particularly  children,  and,  if  need 
be,  assist  in  their  exit,  is  too  plain  for  extended  exposition. 
This  argument  is  applicable  to  one-man  operation  generally, 
but  we  deem  it  decisive  in  this  case  of  an  interurban  car 
regularly  carrying  school  children.  (c)  Again,  the  East 
Helena  car  classes  the  lines  of  steam  railroads  at  grade  at 
three  points.  The  necessity  for  a  conductor  to  govern  stops 
and  starts  and  do  the  necessary  flagging,  insuring  the 
motorman  full  control  of  his  car,  with  no  occasion  to  leave 
the  same,  is  obvious,  (d)  The  circumstance  that  the  freight 
is  handled  on  car  is  but  an  additional  factor  opposing  the 
company's  petition.  To  demand  of  a  motorman  the  handling 
of  freight  is  to  produce  service  interruptions  too  flagrant 
to  be  included  within  any  concept  of  reasonable  service. 

It  is  significant  in  connection  with  this  proposal  that 
the  company,  notwithstanding  that  one-man  operation  has 
been  in  force  on  all  other  cars  on  the  system  for  nine  years, 
has  constantly  recognized  necessity  for  two  men  on  the  East 
Helena  car.  Conditions  now  or  in  prospect  are  no  different 
from  what  they  have  been  in  the  past.  The  proposal  to  turn 
the  car  at  Sixth  and  Main,  and  thus  obviate  operation  on  the 
poor  track  in  the  more  or  less  congested  business  district, 
does  not  relieve  the  necessity  for  two-men  service  between 
the  junction  of  those  streets  and  East  Helena. 

3.  Even  if  we  were  content  that  reasonable  service 
could  be  rendered  with  one  man,  we  are  not  satisfied  that 
the  company  would  be  justified  in  turning  the  East  Helena 
car  at  Sixth  and  Main.  The  line  from  that  point  to  the  car 
barns,  a  distance  of  five  or  six  blocks,  traverses  nearly  all 
of  the  principal  business  area  of  the  town.  To  create  a  con- 
dition whereby  passengers  from  East  Helena  are  required  to 
leave  the  car  at  the  threshhold  of  the  business  district  and 
walk  through  the  same,  or,  outgoing,  walk  from  one  to  six 
blocks  in  order  to  board  the  car,  seems  subversive  of  good 
service.  The  company  may  not  rightfully  expect  to  make 
operating  expenses  on  every  foot  of  track.  And  of  all  alleged 
non-productive  mileage,  the  72-100  of  a  mile  from  the  junc- 
tion of  Sixth  Avenue  and  Main  Street  to  the  car  bar  through 
the  business  district  would  seem  the  very  last  to  be  elimi- 
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nated  from  the  standpoint  of  service.  The  traffic  originat- 
ing and  discharged  therein  is  substantial.  A  partial  check 
was  made  by  the  company  of  passengers  boarding  and  leav- 
ing the  cars  in  this  section  from  May  1  to  May  14,  and 
appears  below.  Table  I  shows  the  total  number  of  passengers 
carried,  the  number  boarding  or  leaving  the  car  south  of 
Sixth  Avenue  and  the  percentage  this  number  represents. 
Table  II  shows  the  same  data  as  Table  I,  except  that  the 
trips  at  6  A.  M.,  10  A.  M.  and  2  P.  M.  have  been  omitted, 
as  they  are  to  be  continued  under  the  proposal.  We  are 
satisfied  that  a  more  complete  check  would  have  resulted 
in  a  better  showing. 

TABLE     No.     I. 

East    Helena    Line. 

May    1st   to    May    14th,    1922    (Inc.) 


Total 

Passengers   board- 
ing   car    south    ot 

Total 

Passengers 
ing    car    sou 

leav- 
th    of 

Trip 

Pas- 

6tli Avenue 

Trip 

Pas- 

5th   Avenue 

out  at 

sen- 
gers 

sf^n 

Total 

Per 
day 

Per 

cent. 

gers 

Total 

Per 

day 

Per 

cent. 

A.M. 

1 

A.M. 

6:00 

228 

125 

9.8 

54.8 

7:00 

202 

34 

2.4 

16.8 

7:00 

322 

143 

10.2 

44.4 

8:00 

415 

125 

9.8 

30.1 

8:00 

362 

99 

7.0 

27.3 

9:00 

926 

60 

4.3 

6.5 

9:00 

121 

33 

•    2.4 

27.3 

10:00 

223 

36 

2.6 

15.9 

10:00 

121 

25 

1.8 

20.7 

11:00 

188 

42 

3.0 

22.3 

P.M. 

1 

P.M. 

1:00 

289 

1       48     i       3.4 

16.6 

2:00 

252 

60 

4.3 

20.5 

2:00 

.591 

161          11.5 

27.2 

3:00 

283 

1       60 

4.3 

21.2 

3:00 

224 

49            3.5 

21.9 

4:00 

324 

90 

6.4 

27.8 

4:00 

584 

237          16.9 

40.6 

5:00 
Total 

617 

147 

1 

10.5 

1 

23.8 

Total 

2,842 

i     920     i     66.5 

1                1                  J 

32.4 

3,470 

1     654 

1 

1     47.6 
1 

18.8 

TABLE     No.     II. 

East    Helena    Line. 
May    1st    to    May    14th,    1922    (Inc.) 


Trip 
out  at 

Total 
Pas- 
sen- 
gers 

Passengers  board- 
ing   car    south    of 
6th   Avenue 

Trip 
in  at 

Total 
Pas- 
sen- 
gers 

Passengers    leav- 
ing   car    south    of 
6th  Avenue 

Total 

Per 
day 

Per 
cent. 

Total 

Per 
day 

Per 
cent. 

A.M. 
7:00 
8:00 
9:00 

P.M. 
1:00 
3:00 

4.00 

322 
362 
121 

289 
224 

584 

143 
99 
33 

48 
49 

237 

10.2 
7.0 
2.4 

3.4 
3.5 

16.9 

44.4 
27.3 
27.3 

16.6 
21.9 

40.6 

A.M. 
7:00 
8:00 
0:00 

P.M. 
1:00 
3:00 
4:00 
5:00 

Total 

202 
415 
926 

188 
283 
324 
617 

34            2.4          16.8 

125            9.8          30.1 

60            4.3            6.5 

42            3.0          22.3 

bO            4.3          21.2 

90            6.4     1     27.8 

147          10.5     1     23.8 

Total 

1,902 

609 

43.4 

32.0 

2,955 

558          40.7 

18.2 

We  are  not  impressed  with  the  contention  that  the  car 
should  be  turned  to  avoid  use  of  a  bad  piece  of  track  be- 
cause the  particular  piece  is  not  shown  to  be,  and  from  our 


PUBLIC    SERVICE    COMMISSION  437 

knowledge  of  system  trackage,  cannot  be,  shown  to  be 
measureably  worse  than  other  segments  in  constant  opera- 
tion. And  at  any  rate,  bearing  in  mind  that  it  is  a  trunk 
line  for  the  system  we  think  it  should  be  maintained  in 
better  condition  than  at  present. 

Nor  are  we  influenced  herein  by  any  solicitude  for  busi- 
ness houses  located  on  the  line,  and  possible  losses  to  them 
through  the  proposed  change.  Reasonable  service  on  the 
part  of  this  utility  is  not  to  be  measured  by  the  necessities 
of  another  man's  business.  The  street  railway  is  to  serve 
the  public,  not  the  purses  of  private  enterpreneurs  on  its 
right-of-way.  What  gains  accrue  to  such  other  businesses 
by  reason  of  the  railway's  presence  and  continued  operation 
of  given  cars  are  incident  to  the  company's  discharge  of 
a  public  duty  and  when  reasonable  necessity  therefor  no 
longer  exists,  service  may  rightfully  be  terminated  without 
reference  to  private  profits.  Here,  however,  we  find  that 
public  convenience,  necessity  and  safety  demand  the  contin- 
uance of  the  present  operation  of  the  East  Helena  car.  An 
appropriate  order  will  be  entered. 

Order. 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol,  Helena,  Montana,  on 
the  29th  day  of  May,  1922,  commencing  at  10  o'clock  a.  m., 
present  Chairman  Dennis,  and  Commissioners  Boyle  and 
Ross,  in  the  matter  of  the  application  of  the  Helena  Light 
and  Railway  Company,  for  an  order  of  this  Commission 
permitting  the  discontinuance  of  the  operation  of  the  East 
Helena  car  between  Sixth  Avenue  and  the  car  barns  on 
Main  Street,  in  the  City  of  Helena,  Montana,  save  and  ex- 
cept for  two  trips  per  day,  this  matter  being  before  the 
Commission  upon  the  application  of  the  company,  and  nu- 
merous protests  against  the  same,  and  full  consideration  of 
the  matters  and  things  involved  having  been  had,  including 
public  hearing  herein,  and  the  Commission  having  this  day 
filed  of  record  its  report  containing  its  findings  and  con- 
clusions, which  report  is  herby  referred  to  and  of  this  order 
made  a  part,  and  now  the  Commission  being  fully  advised  in 
the  premises, 

IT  IS  ORDERED  that  the  application  of  the  Helena 
Light  and  Railway  Company  as  aforesaid,  be  and  the  same 
is  hereby  denied. 

IT  IS  FURTHER  ORDERED  that  a  certified  copy  of 
this  order  be  served  by  mail  upon  each  of  the  parties  hereto 
and  that  the  same  shall  be  in  full  force  and  effect  forth- 
with. 
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CAVANAUGH,  et  al., 

V. 

WHITEFISH  MUNICIPAL  WATER  UTILITY. 

(Docket  No.  805.  Report  and  Order  No.  1342) 

(Hearing,  Feb.  9th,  1922.       Decided  July  20,  1922) 

(P.   U.   R.— 1922-E,   198.) 

Valuation— Evidence— Duty  of  Complainants. 

1.  The  failure  of  complainants  to  present  evidence  as  to 
the  reasonableness  of  a  rate  structure  by  them  attacked,  makes 
it  necessary  for  the  Commission  to  prosecute  an  independent 
investigation,  a  responsibility  which  it  is  always  willing  to 
accept,  but,  which,  because  of  the  pressure  of  public  busi- 
ness always  involves  considerable  delay.  Complainants  should 
do  all  within  their  power,  intelligently,  to  prepare  their  cases 
to  the  end  of  eliminating  unnecessary  labor  on  the  part  of  the 
Commission   and   minimizing   delay   and    misunderstanding. 

Valuation — Depreciation — Earningrs. 

2.  In  a  valuation  proceeding  the  Commission  deducted 
accrued  depreciation  after  visual  inspection  of  the  various 
items  going  to  make  up  the  plant  and  after  taking  into  con- 
sideration the  age  of  various  units,  and  it  was  influenced  to 
make  such  deductions  by  the  fact  that  rates  have  been  suf- 
ficient to  earn  an  adequate  depreciation  set-up,  though  not 
always  devoted  to  major  renewals. 

Valuation — Org-anizatiftn — ^^Expenses — Original  E«cords. 

3.  In  a  valuation  of  a  municipal  water  utility,  organization 
expenses  were  included  in  the  total  shown  by  original  cost 
records,  and  that  such  expenses  are  not  higher  is  due  to  the 
fact  that  it  was  unnecessary  to  secure  a  franchise  for  a 
municipal    plant. 

Municipal  Water  Plants — Operation — Taxpayers — IVater  Consumers. 

4.  Where  it  appears  that  water  consumers  have,  through 
rates,  extinguished  a  part  of  the  bonded  indebtedness  for 
plant  construction,  furnished  capital  for  extensions  and  im- 
provements, paid  all  interest  on  outstanding  indebtedness, 
discharged  all  operating  expenses,  paid  the  costs  of  service 
to  themselves  and  furnished  property  holders  and  public — as 
distinguished  from  water  consumers — with  adequate  service 
free  of  charge,  such  consumers  have  been  unjustly  discrimin- 
ated against  and  water  rates  constructed  to  meet  such  require- 
ments are  unlawful  inasmuch  as  they  relieve  the  taxpayer  of 
his  rightful  obligation  at  the  expense  of  the  water  consumer. 
In  re  Chinook  Water  Rates,-  15  M.  U.  R.  page  358,  followed. 

Munici])al  Water  Tlant^ — Operation — Rates — Taxes. 

5.  In  order  to  bring  the  operations  of  a  municipal  water 
utility  within  the  principles  determined  for  the  establishment 
of  reasonable  rates  for  such  utilities-  the  Commission  directed 
the  city  council  to  extinguish  bond  principal  by  an  annual  tax 
levy,  and  bond  interest,  operating  expenses  and  depreciation 
by   water    rates. 

Municipal   Water   Utility — Rates — Railroad — Contract. 

6.  A  contract  rate  established  by  a  municipality  and  a 
railroad  company  in  1916,  without  the  approval  of  the  Commis- 
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sion,  is  subject  to  the  jurisdiction  of  the  Commission  and  may 
be  abrogated  upon  a  showing  that  it  is  so  low  as  to  constitute 
the  railroad   company  a  privileged  consumer. 

Municipal  Water  Utility— Meters. 

7.  The  Commission  required  a  city,  operating  a  municipal 
water  utility  to  meter  all  services  within  six  months  after  the 
issuance  of  its  order  in  the  instant  case. 

Municipal  Water  Utility— Water— Public  Uses. 

8.  To  render  the  public  water  for  fire  protection,  sewer 
flushing  and  public  buildings  without  cost  to  the  taxpayers 
is  an  unjust  discrimination  in  their  favor  and  against  water 
consumers.  The  Commission  corrected  the  discrimination, 
temporally,  by  establishing  a  fire  hydrant  rental  of  $20.00 
per  hydrant,  per  annum. 

Municipal  Water  Utility— Funds— Transfers— Sections  5035-5505, 

K.  C.  M.  1921 — Commission — Jurisdictioiu 

9.  Whatever  may  be  the  effect  of  Sections  5035  and 
5505  R.  C.  M.,  1921,  authorizing  the  transfer  of  municipal 
monies  from  one  fund  to  another,  those  sections  do  not  auth- 
orize the  imposition  of  water  rates  to  defray  the  expenses  of 
city  government,  and  when  once  a  basis  for  municipal  water 
rates  has  been  established  by  the  Commission,  the  question 
of  any  transfer  of  earnings  from  water  operations  to  other 
municipal  purposes  is  one  primarily  for  determination  by  the 
Commission. 

Municipal   Water  Plant — Rates — Discount. 

10.  It  has  been  the  experience  of  the  Commission  that  a 
discount  for  the  prompt  payment  of  bills  works  out  as  satis- 
factorily in  a  municipal  plant  as  in  a  privately  owned  plant, 
and  that  it  reduces  the  labor  and  costs  of  collection. 

Complaint  against  the  municipal  water  utility  of  White- 
fish,  Montana,  alleging  unreasonable  and  discriminatory 
rates,  unfair  practices,  etc.  General  investigation  ordered 
and  a  new  schedule  of  rates  prescribed. 

Appearances :  J.  P.  Cavanaugh,  for  himself  and  other 
consumers ;  R.  D.  Frederick,  City  Attorney,  for  the  City  of 
Whitefish ;  E.  G.  Toomey,  Counsel,  for  the  Commission. 

Before:     The  Commission,  en  banc,  in  Whitefish. 

By  the  Commission:  Commencing  on  November  12, 
1921,  informal  complaints  were  filed  from  time  to  time 
against  the  municipal  water  utihty  of  Whitefish,  Montana, 
by  patrons  thereof  alleging  unreasonable  and  discriminatory 
rates,  unfair  practices,  etc.  These  complaints  and  in  partic- 
ular the  controverted  bill  of  consumer  Cavanaugh,  were 
"handled  because  of  their  informal  nature  by  transmission 
to  the  utility  for  direct  adjustment.  The  municipal  author- 
ities, by  way  of  answer  tendered  an  entirely  new  schedule 
of  rates  for  service  in  Whitefish.  This  action  was  followed 
by  the  filing  on  January  24,  1922,  of  a  formal  complaint 
subscribed  by  J.  P.  Cavanaugh  and  one  hundred  forty-seven 
(147)   other  consumers  alleging   (a)   excessive  and  unreason- 
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able  water  rates;  (b)  unlawful  transfer  of  funds  from  the 
water  fund  to  other  city  funds ;  (c)  mismanagement  of  funds 
and  payment  of  excessive  salaries.  Hearing  was  had  at 
Whitefish,  Montana,  February  9th,  1922,  and  in  June,  1922, 
our  engineering  department  completed  and  submitted  to  the 
Commission  an  inventory  and  appraisal  of  the  water  plant.    - 

Cavanaugh  Complaint. 

It  appears  from  the  evidence  that  the  complainant  Cav- 
anaugh took  up  residence  in  Whitefish  in  June,  1921,  and 
that  for  the  months  of  July,  August,  September  and  Octo- 
ber, he  was  billed  at  the  rate  of  $1.70  per  month  for  water 
service.  For  service  during  the  month  of  November,  the 
complainant  was  billed  for  $3.80,  itemized  as  follows: 

1  sink   $1.23 

1  laundry    tub    1.25 

1  bath   tub   65 

1  water   closet    .45 

1  wash    basin    25 

Following  receipt  of  this  bill,  the  complaintant  pro- 
tested to  the  water  department  and  to  one  or  two  mem- 
bers of  the  City  Council,  requesting,  among  other  things, 
that  the  city  install  a  meter  for  his  service.  He  was  in- 
formed that  the  city  did  not  furnish  meters  and  when  time 
came  for  paying  the  November  bill,  the  amount  thereof  had 
been  reduced  from  $3.80  to  $2.75,  a  reduction  said  to  have 
been  "the  arbitrary  action"  of  the  council.  Cavanaugh  re- 
fused to  pay  the  November  bill  and  on  the  13th  day  of  De- 
cember, his  service  was  discontinued.  After  discontinuance 
of  the  service,  Cavanaugh  carried  water  from  a  stand-pipe 
belonging  to  the  city  system  situated  just  across  the  street 
from  his  own  residence,  and,  was  forced  to  the  expedient  of 
melting  snow.  After  taking  up  his  residence  in  Whitefish, 
the  complainant  improved  his  premises  considerably,  add- 
ing, among  other  things,  a  laundry  tub,  bath  tub  and  lava- 
tory, but  reporting  none  of  these  additions  to  the  municipal 
water  department. 

In  the  month  of  September,  the  water  department  de- 
cided to  make  a  house-to-house  survey  of  the  town  and  de- 
termine as  near  as  possible  the  exact  number  of  water  taps 
and  fixtures  in  every  structure  connected  to  the  municipal 
water  system.  As  a  result  of  that  investigation,  a  number 
of  taps  and  fixtures  were  discovered  in  use  which  had  not 
been  theretofore  assessed  for  water  service,  making  a 
monthly  increase  in  revenues  of  about  $200.00  per  month. 
The  increase  in  complainant  Cavanaugh's  bill  was  due  di- 
rectly to  the  additional  charge  of  $1.25  for  laundry  tub,  the 
additional  charge  of  65c  for  bath  tub  and  the  additional 
charge  of  20c  for  a  lavatory,  fixtures  discovered  during  the 
September   inventory    by    the   city,    making   an    addition    of 
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$2.10  to  the  monthly  bill  for  $1.70  theretofore  rendered.  On 
the  basis  of  the  rates  in  force,  the  additional  charge  to 
complainant  Cavanaugh  was  correct  and  the  failure  to  apply 
such  additional  charges  would  have  constituted  discrimina- 
tion against  other  patrons  paying  the  established  rates.  The 
discontinuance  of  service  upon  the  patron's  refusal  to  pay  a 
lawful  bill  was  in  accord  with  the  Standard  Rules  and  Reg- 
ulations governing  water  utilities,  and  in  effect  since  April 
1,  1916,  14  M.  U.  R.  593. 

Valuation. 

There  was  not  a  scrap  of  evidence  adduced  at  the  hear- 
ing bearing  upon  the  reasonableness  of  the  present  rate 
structure.  This  fact  has  made  it  necessary  for  the  Com- 
mission to  prosecute  an  independent  investigation,  a  re- 
sponsibility which  the  Commission  is  always  willing  to  ac- 
cept but  which,  because  of  a  crowded  docket,  almost  always 
involves  considerable  delay.  Again  the  hope  is  expressed 
that  complainants  attacking  the  reasonableness  of  rate  struc- 
tures will  do  all  within  their  pov/er  carefully  and  intelli- 
gently to  prepare  their  cases  to  the  end  of  eliminating  un- 
necessary labor  on  our  part  and  minimizing  delay  and  mis- 
understanding. 

Whitefish,  a  city  of  2,867  people,  according  to  the  1920 
census,  is  a  division  point  on  the  main  line  of  the  Great 
Northern  Railway  in  Flathead  County,  Montana.  The  orig- 
inal supply  was  furnished  by  pumping  water  from  White- 
fish  Lake  into  the  city  system.  To  raise  the  water  two 
Fairbanks-Morse  duplex  pumping  units  of  300  gallons  ca- 
pacity are  employed  and  each  is  belted  to  a  25-horsepower 
alternating  current  motor.  A  25-horsepower  gasoline  engine 
is  also  installed  as  a  stand-by  for  use  in  case  of  failure  of 
the  supply  of  electric  energy. 

The  general  scheme  of  gravity  '  supply  consists  of  di- 
verting the  water  from  two  small  creeks  in  the  mountains 
north  of  town,  through  11,000  feet  of  open  ditch  and  con- 
crete pipe  to  an  earthen  reservoir,  and  thence  through  a  12- 
inch  pressure  main  to  the  distribution  system.  Thus  White- 
fish  now  has  two  separate  and  distinct  sources  of  supply. 
Because  of  the  economy  of  operation,  the  gravity  system  is 
regarded  as  the  chief  source  at  the  present  time,  operation 
of  the  pumping  station  being  reserved  for  emergency  use 
during  the  months  when  the  stream  flow  is  insufficient.  The 
gravity  supply  is  as  near  ideal  as  can  ever  be  expected  in 
this  or  any  other  state,  consisting  of  clear,  sparkling  water 
from  a  timbered  watershed  with  no  human  habitations  above 
the  intake.  Practically  the  entire  drainage  area  is  within 
the  boundaries  of  the  Blackfeet  National  Forest,  insuring 
both   permanancy   of   supply   and   protection.      There    is    no 
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grazing,  except  that  of  wild  animals  who  eventually  will 
seek  feeding  grounds  further  removed  from  civilization.  The 
maximum  water  requirement  for  domestic  use,  probably  does 
not  exceed  one-half  second  foot,  -323,000  gallons  per  24 
hours.  The  Great  Northern  Railway  Company  is  the  largest 
single  consumer,  using  an  average  of  150,000,000  gallons  per 
year,  or  about  twice  that  of  all  other  users.  Second  Creek 
is  the  larger  of  the  two  sources,  the  flow  being  about  30 
second  feet  at  this  time  of  the  year.  The  water  is  diverted 
through  an  intake  built  of  hewed  logs,  and  carried  through 
an  earthen  ditch  covered  with  split  logs  a  distance  of  3,755 
feet  and  thence  through  7,260  feet  of  concrete  and  vitrified 
clay  pipe  and  discharged  into  the  reservoir  a  mile  north  of 
town.  The  reservoir  was  built  by  constructing  an  earthen 
dam  with  a  concrete  core  wall  across  a  narrow  V-shaped 
gulch,  providing  storage  for  about  600,000  gallons.  The  dis- 
tance is  such  that,  when  occasion  demands,  the  height  of  the 
dam  may  be  increased  12  feet,  which  will  about  double  the 
storage  available. 

The  matter  of  a  municipal  water  supply  was  given  at- 
tention soon  after  incorporation  of  the  town,  as  is  evidenced 
by  the  fact  that  Ordinance  No.  13,  approved  March  5th, 
1906,  provided  for  the  issuance  of  $30,000  worth  of  bonds 
to  construct  a  water  plant.  As  the  cost  of  a  gravity  sys- 
tem was  then  considered  too  great,  it  was  proposed  to  in- 
stall a  distribution  system  only,  and  to  arrange  with  the 
railway  company  for  pumping  water  from  Whitefish  Lake 
into  the  city  mains,  utilizing  for  that  purpose  the  railway 
company's  pumping  plant.  Bonds  in  the  sum  of  $20,000 
were  sold  on  March  28th,  1907,  and  in  order  to  save  con- 
tractor's profit,  the  distribution  system  was  constructed  by 
force  account  under  the  direct  supervision  of  members  of 
the  City  Council  during  the  summer  of  1907,  and  service 
was  commenced  in  October  of  that  year.  The  original  rec- 
ords indicate  that  the  latter  sum  was  invested  in  the  original 
installation,  except  for  a  few  hundred  dollars  diverted  for 
the  provision  of  fire  hose.  After  construction  had  been  com- 
menced, negotiations  were  opened  with  the  railway  com- 
pany for  a  pumping  contract,  but  it  being  impossible  to 
agree  upon  terms,  the  city  proceeded  with  the  building  of 
its  own  pumping  station  alongside  that  of  the  railway  com- 
pany, and  as  near  as  can  be  determined,  paid  for  this  plant 
out  of  water  revenues.  Extensions  to  the  distribution  sys- 
tem have  been  made  from  year  to  year  and  alway  paid  for  out 
of  water  revenues.  Only  $1,000  of  the  original  bond  issue 
of  $20,000  has  been  .extinguished,  and  the  remainder,  $19,- 
000  was  refunded  by  an  issue  on  July  1st,  1918,  at  an  in- 
terest rate  of  6  per  cent.  On  January  1st,  1919,  an  addi- 
tional issue  of  $22,000,  6  per  cent  bonds,  was  effected.     It 
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appears  that  there  has  never  been  a  tax  levy  to  provide  a 
sinking  fund  for  retiring  the  bonds  and  hence  at  this  time 
the  taxpayers  have  an  investment  in  the  plant  of  about 
$41,000  and  there  is  an  annual  interest  charge  on  the  same 
of  $2,460.00.  Plant  value  in  excess  of  the  bond  issue  has 
been  derived  solely  from  water  revenues. 

Reports  filed  with  the  Commission  since  1913  show  the 
following  figures  under  the  accounting  head  "investment  in 
plant:" 

Year  ended.  Amount. 

June    30,  1913 $  25,194.95 

June    30,  1914 25,939.11 

June    30,  1915 26,606.55 

June    30.  1916 27,o(6.65 

June    30.  1917 29,101.29 

June    30.  191S 36,207.64 

April   30,  1919 54,670.53 

April   30,  1920 73,685,79 

April   30,  1921 87,822.71 

April   30,  1922 ;: 104,836.31 

These  figures  are  book  totals  only,  and  cannot  possibly 
be  taken  as  representing  either  "value"  or  "investment"  as 
many  accounts  such  as  salaries  and  wages  have  been  charged 
to  capital  investment  when  they  should  be  charged  to  oper- 
ating expenses. 

After  a  careful  check  of  the  engineer's  inventory  and 
appraisal,  we  are  satisfied  that  it  represents  the  fair  value 
of  the  municipal  water  utility  for  rate-making  purposes, 
bearing  in  mind  the  announced  desire  of  the  municipal  cor- 
poration, as  proprietor  of  the  plant  to  furnish  water  at  as 
cheap  a  rate  as  is  consistent  with  sound  administration. 
Unit  values  employed  are  taken  from  original  cost  records 
where  the  same  are  available  and  otherwise  approximate 
actual  costs  at  date  of  installation  were  used.  Deductions 
for  depreciation  have  been  made  after  visual  inspection  of 
the  various  items  going  to  make  up  the  plant  and  after 
taking  into  consideration  the  age  of  various  units,  a  course 
induced  by  the  fact  that  a  depreciation  set-up  has  been 
earned,  though  not  devoted  to  major  renewals. 

The  results  of  the  process  indicated  appear  in  the  fol- 
lowing table: 

Org-anization    $  2,000.00 

Water   Rights   6,000.00 

Land    , 400.00 

Bui'.ding    and    Structures     and    Transmission 

Line     9,478.00 

Pumping    Station    5,397.00 

Distribution    System    63.028.00 

General    and    Miscellaneous 5,389.00 

Total $91 ,  692. 00 

Organization  Expenses.  The  figure  for  organization  ex- 
penses was  derived  at  after  examination  of  the  original  rec- 
ords.   That  it  is  not  higher  is  due  to  the  fact  that  it  was 
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unnecessary  to  secure  a  franchise  for  this  municipal  plant, 
and  again  there  was  no  expense  for  preliminary  engineering. 
Water  Rights.  In  the  table  above,  the  only  arbitrary 
figure  exhibited  is  that  for  water  rights,  the  value  of  which 
is  fixed  at  $50.00  per  inch  for  120  miners  inches.  The 
whole  subject  of  water  right  appraisals  is  now  receiving 
our  study. 

Land.  The  site  for  the  pumping  station  represents  no 
investment  on  the  part  of  the  city.  The  real  estate  for 
which  expense  was  incurred  in  acquisition  consists  of  an 
acre  of  ground  at  the  Snyder  intake,  a  right-of-way  for  the 
pipe-line  and  ditch  from  the  intake  to  the  reservoir,  one 
acre  of  ground  at  the  reservoir  and  a  right-of-way  for  the 
transmission  mains  from  the  reservoir  to'  Whitefish.  The 
city  enjoys  an  easement  only  for  the  covered  ditch  for  the 
upper  and  lower  intakes.  The  purchase  price  of  such  real 
estate  as  the  city  owns  did  not  exceed  the  figure  of  $400.00. 

General  and  Miscellaneous.  Under  this  head  $4,751.00, 
being  5  per  cent  of  the  tangible  values  of  land,  building  and 
Btructures,  pumping  station  and  distribution  system  are  in- 
cluded for  construction,  engineering  and  consultation,  not 
charged  to  operating  expenses.  The  other  elements  of  value 
require  no  explanation. 

Revenues  and  Expenses. 

Revenues  and  expenses  of  the  plant  reported  to  the 
Commission  for  the  past  nine  years  are  as  follows: 


Yea 

ir  ended — 

Operating 
Revenues 

Operating 
Expense.s 

Gross 
Income 

Per  cent. 

:'Cturn  on, 
$91,692 

Per  cent  return  on 
annual  book  value 

Value 

Perc't 

June 
June 

30, 
30. 
30, 
30, 
30. 
30, 
30. 
30, 
30. 

TnU 

1914 

1915 

1916 

1917 

1918 

1919 

1920 

1921 

1922 

1 

.?     8,597.35 
9.250.14 
9.751.87 
13.861.71 
17.751.80 
17,367.43 
21,484.97 
23,439.51 
26,150.00 

$  4,886.08 
5.441.22 

1     5.838.37 
1      9.361.36 
11.397.50 
13,168.00 
12,874.86 
13,777.41 
22.781.99 

$  3.711.27 
3.808.92 
3,913.50 
4,500.35 
6,354.30 
4,199.43 

1     8,610.11 
9.6fi2.10 
3,368.01 

$  25,939,11 
26.606.55 
27.676.65 
29.101.29 
36.207.64 
54.670.53 
■73,685.79 
87,822.71 
104.836.31 

1     14.30 
14.31 

June 

14.14 

June 

1     15.46 

June 
Apr. 

1     17.54 
1       7.68 

Apr. 
Apr. 
Apr. 

9.39 

10.53 

3.67 

1     11.68 
1     11.00 
1       3.22 

$147,654.78 

l$99,526.79 

.148.127.99 

1 

During  the  period  above,  there  was  annually  charged 
to  operating  expenses,  depreciation  in  amounts  ranging  from 
$1,500  to  $2,500  per  annum,  the  average  being  about 
$1,875.00,  exclusive  of  the  year  ended  April  30th,  1922, 
wherein  it  appears  that  $10,011.15  were  set  aside  under  the 
head  of  "depreciation."  Our  inspection  of  the  accounts  in 
this  case  shows  that  there  is  no  depreciation  fund  in  fact; 
that  amounts  so  indicated  have  been  earned  and  entered  on 
the  annual  reports  but  used  for  capital  outlays   and   other 
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purposes  foreign  to  depreciation.  This  fact  furnished  one  of 
the  principal  grounds  for  scaHng  down  original  cost  figures, 
as  noted  above. 

The  amounts  ostensibly  set  aside  for  a  depreciation  re- 
serve, with  the  exception  of  the  amount  accrued  for  the 
first  reported  year  ended  June  30,  1914,  appear  to  have 
been  fixed  arbitrarily  and  increased  in  later  years  "to  make 
up  for  an  inadequate  set-up  in  the  early  years  of  the  plant's 
life."  The  theory  of  the  first  year's  set-up  was  that  "a  six 
per  cent  charge,  if  invested  at  four  per  cent,  would  replace 
the  plant  in  12  years,  its  estimated  average  life  from  July  1, 
1913." 

It  is  now  impossible  to  determine  with  reasonable  ac- 
curacy the  cost  of  a  unit  of  product,  i.  e.,  a  thousand  cubic 
feet  of  water  sold,  for  the  reason  that  neither  production 
nor  consumption  has  been  measured.  Out  of  a  total  of  943 
consumers  for  the  year  ended  April  30,  1921,  847  are  un- 
metered,  including  all  the  public  services  at  the  schools,  fire 
stations,  fountains,  fire-hydrants,  city  hall  and  other  public 
buildings.  The  city  furnished  an  estimate  of  all  water  sold 
by  years  for  the  past  five  years,  but  the  bases  of  its  cal- 
culation do  not  appear.  Taking  the  figures  at  face  value 
and  dividing  them  into  all  reported  operating  expenses,  by 
years,  shows  the  average  cost  per  1,000  gallons  of  water  to 
all  consumers,  as  follows: 


Year    ended — 

Operating 
Expenses 

Estimated 
Gallons    sold 

Cost 
per    M. 

June     30,      191S 

•$11   397.50          1              248   000  M            |            04.59 

April     30.     1919 

13.16S.00          1              262*  000  M            1            0.50^ 

April    30,      1920 

12,874.86                        318   000  M            1            0404 

April     30,      1921 

13   777.41                        332   000   M            1            041'i 

April     30,     1922 

22   781.99          1              325  000  M            1            07009 

Five    years 

$73,999.76         1         i   4S.f^  nnn  \t           i           njos 

1 

1 

If  the  city's  estimates  as  to  water  consumed  exclude 
an  allowance  for  slip,  double  pumpage  and  loss  in  the  dis- 
tribution system,  and  are  otherwise  correct,  the  foregoing 
tabulation  fairly  exhibits  the  average  cost  of  producing 
1,000  cubic  gallons  of  water  actually  consumed  and  either 
paid  for  or  furnished  free.  Under  the  present  metered 
schedule  of  60  cents  per  M  cubic  gallons  it  is  evident  that 
the  flat  rate  patron  is,  in  all  probability,  enjoying  a  tre- 
mendous advantage  over  the  metered  consumer. 

The  consumers  may  be  classified,  generally,  into  three 
groups,  (a)  Residenses  and  Stores;  (b)  City  of  Whitefish ; 
(c)  Great  Northern  Railway.  The  city  is  furnished  with  free 
water  for  fires,  sewer  flushing,  municipal  buildings  and 
fountains. 
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The  railroad  company  is  furnished  water  at  3.8  cents 
per  1,000  gallons,  and  special  complaint  is  made  that  this 
service  is  performed  at  less  than  cost.  The  railway  is 
served  by  the  gravity  system  and  by  the  pumping  system 
for  a  part  of  the  year.  If  the  winter  is  mild  and  open  the 
needs  of  all  consumers,  except  the  railway  company,  can  be 
met  by  the  gravity  system ;  the  pumping  service  is,  under 
such  conditions,  confined  to  the  railway  company  for  about 
six  months  of  the  year.  If  stream  flows  are  materially 
retarded  or  shut  off  by  reason  of  low  winter  temperatures, 
the  pumping  equipment  must  be  used  for  the  railway  and  all 
other  consumers.  In  the  summer,  pumping  is  not  necessary 
save  in  emergencies.  The  railway  company  owns  and  main- 
tains its  own  distribution  system  from  the  pump-house, 
hence  there  are  no  distribution  costs  consequent  on  serving 
it.  Due  to  the  change  from  pumping  to  gravity  according 
to  the  demand,  and  weather  conditions,  both  variable  fac- 
tors, it  is  impossible  to  compute,  accurately,  the  cost  of  sup- 
plying water  to  the  railway  company. 

In  1914  when  the  matter  of  a  reasonable  charge  for 
water  furnished  the  Great  Northern  service  was  first  sepa- 
rately considered,  a  rate  of  four  cents  per  M  gallons  was 
fixed  "merely  as  an  accommodation  rate  when  the  Great 
Northern  plant  should  become  incapacitated  by  reason  of 
break  down,  or  a  shortage  of  water  might  exist  in  the 
Great  Northern's  tanks  by  reason  of  excess  demand  for  a 
few  hours."  Prior  to  July  1,  1913,  this  charge  furnished  the 
city  approximately  $200  in  six  years.  In  1914  and  prior 
thereto,  the  railway  company  furnished  station  tenders  for 
the  pumping  plant  during  such  hours  as  it  was  pressed  into 
service.  In  1916,  the  present  rate  of  3.8  cents  was  sub- 
mitted for  the  Commission's  concurrence,  and  at  that  time 
the  city's  caluculation,  based  on  actual  consumption  of  about 
400  M.  gallons  per  day  for  24  hours,  or  146,000  M.  gallons 
per  year,  showed  a  cost  of  $.0303  per  M.  gallons  to  the  Great 
Northern,  distribution  costs  being  excluded  on  the  theory, 
that  they  were  nil.  The  Commission's  calculations  exhibited 
an  average  cost  to  all  consumers  of  $.0564  per  M.  gallons. 
While  there  were  undoubtedly  some  reasons  for  treating  the 
cf^nipany  as  a  consumer  not  responsible  for  a  proportionate 
share  of  all  operating  expenses  and  fixed  charges,  particu- 
larly in  view  of  its  separate  distribution  system,  the  city's 
calculations  omitted  items  properly  chargeable  to  the  com- 
pany, and  were  constructed  to  meet  the  railway  company's 
representations  of  ability  to  conduct  its  own  plant  at  a  cost 
of  $0.0315  per  M.  gallons,  a  challenge  to  the  city  to  meet 
that  figure  if  it  desired  the  business.  For  these  reasons 
the  rate  was  never  approved  by  the  Commission. 
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Conclusions. 

1.  It  is  obvious  that  the  rates  for  this  utihty  have 
been  constructed  and  the  plant  administered  with  the  pur- 
pose of  reheving  the  taxpayers  of  Whitefish  from  any  of  the 
burdens  incident  to  property-holding  in  a  city  which  owns 
and  operates  a  municipal  utility.  The  water  consumers 
have  been  uniformly  discriminated  against.  They  have, 
through  rates,  extinguished  a  part  of  the  bonded  indebted- 
ness for  plant  construction,  furnished  or  will  furnish  under 
present  practices,  all  the  capital  for  extensions  and  improve- 
ments, paid  all  interest  on  indebtedness,  discharged  all  op- 
erating expenses,  paid  the  costs  of  service  to  themselves, 
and  furnished  property  holders  and  the  public — as  distin- 
guished from  water  consumers — with  dependable  and  ade- 
quate service  free  of  charge.  There  is  no  justification  for 
this  course  of  conduct.  It  not  only  fails  to  equalize  burdens, 
and  benefits  among  consumers,  but  it  impairs  the  value  of 
the  plant.  It  has  resulted  in  refunding  the  principal  of  a 
twenty-year  $20,000  bond  issue  on  July  1,  1918,  which 
should  have  been  amortized  by  taxes  by  May  1,  1927,  and 
in  a  dissipation  of  a  depreciation  reserve  which  is  now 
needed,  in  part  at  least,  for  replacements  and  renewals.  There 
is  no  reason  why  patrons  of  a  municipal  water  plant  should 
be  required  to  contribute  the  capital  therefor,  any  more  than 
patrons  of  a  privately  owned  plant  should  furnish  the  means 
of  its  establishment.  Water  rates  must  be  reasonable,  re- 
gardless of  the  character  of  the  owner  of  the  utility.  To 
ask  for  rates  which  not  only  pay  operating  expenses,  depre- 
ciation, taxes  in  the  case  of  a  private  plant,  and  perhaps, 
sacrifice  taxes  in  the  case  of  a  municipal  plant,  but,  in  addi- 
tion sums  for  capital  accounts,  violates  every  principle  of 
rate  making  which  is  grounded  on  the  theory  and  usually 
the  fact,  that  the  consumers,  as  a  class,  are  .not  the  furnish- 
ers of  capital.  The  fact  that  a  city  must  recruit  its  capital 
from  taxpayers,  makes  no  difference.  The  city  is  the 
owner,  in  law,  and  the  taxpayer,  as  an  equitable  owner  of  a 
public  plant,  is  not  entitled  to  a  preference  as  a  consumer 
any  more  than  the  stockholder  of  a  privately  owned  plant  is 
entitled  to  a  preference  as  a  consumer.  The  taxpayer's  ob- 
ligation springs  from  the  circumstance  that  he  holds  prop- 
erty within  the  taxing  jurisdiction  of  a  municipal  corpora- 
tion; the  patron's  obligation  from  the  fact  that  he  is  a 
consumer  of  water.  If  the  theory  of  the  city  holds  good, 
namely,  that  consumers  should  furnish  capital,  as  well  as 
fixed  charges  and  fair  interest,  the  municipal  utihty  ought 
to  be  turned  over  to  its  equitable  owners,  the  consumers. 
We  have  heretofore  exploited  this  subject  at  length,  but  its 
importance  demands  emphasis  by  way  of  repetition,  and  for 
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this   reason    we    quote   part   of   our   recent    decision    In    Re 
Chinook  Water  Rates,   15  M.   U.   R.  page  358. 

*'3.  Whether  a  city  shall  operate  a  municipal  water 
utility  at  a  profit  depends  chiefly  upon  two  considerations, 
first,  rates  for  water  service  must  be  reasonable,  their  rea- 
sonableness to  be  determined  by  this  Commission,  and,  sec- 
ond, (within  the  limitation  of  reasonable  rates)  the  public 
policy  to  be  pursued  in  conducting  the  utility's  affairs,  a 
matter  primarily  within  the  scope  of  the  Council's  author- 
ity. Ordinarily,  of  course,  a  municipality  is  satisfied  to  do 
with  a  less  return  than  would  be  fair  to  a  private  concern 
under  similar  circumstances,  due  both  to  its  usual  ability 
to  procure  money  at  a  smaller  rate  of  interest,  and  its  will- 
ingness to  forego  the  profit  that  is  the  actuating  motive 
for  private  investment,  in  order  to  benefit  its  citizens.  In- 
deed, the  willingness  to  sacrifice  profit,  or  in  other  words, 
to  avoid  the  tribute  to  private  capital,  is  almost  invariably 
the  inducement  (and  always  a  persuasive  argument)  for 
municipal  ownership.  But,  after  a  plant  has  been  installed, 
the  city,  representing  its  inhabitants,  may  determine  that 
it  is  best  to  operate  on  a  profit-making  basis,  and  it  is  en- 
titled, if  it  so  desires,  to  earn  a  return  upon  the  investment 
commensurate  with  what  would  be  reasonable  in  the  case  of 
a  private  corporation.  Of  course  the  gain  is  for  the  public 
as  the  Supreme  Court  of  the  United  States  has  recently 
said:  The  private  corporation,  whatever  its  public  duties,  is 
organized  for  private  ends,  and  may  be  presumed  to  intend 
to  make  whatever  profit  the  business  will  allow.  The 
municipal  corporation  is  allowed  to  go  into  the  business  only 
on  the  theory  that  thereby  the  public  welfare  will  be  sub- 
served. So  far  as  gain  is  an  object,  it  is  a  gain  to  a  public 
body,  and  must  be  used  for  public  ends.'  Springfield  Gas 
and  Electric  Co.  v.  Springfield,  292  111.  236,  126  N.  E.  739, 
U.  S.  ,  2  U.  S.  S.  C.  Adv.  Ops.  1921,  38. 

"It  is  a  significant  fact  that  the  Public  Service  Com- 
mission Act  does  not  hint  at  a  different  method  of  rate- 
making  for  municipally  owned  plants  as  distinguished  from 
plants  held  in  private  ownership.  Since,  however,  the  plant 
is  publicly  owned,  its  owner,  the  municipal  corporation,  rep- 
resenting, or  responsive  to,  the  wishes  of  taxpayers  and  in- 
habitants, may  desire  to  forego  rates  capable  of  producing 
any  profit,  and  indeed,  any  bond  interest.  Within  the  limits 
of  reasonable  rates,  and  bearing  in  mind  always  the  best 
interests  of  the  plant  and  the  service,  this  result  may  be 
reached.  In  applying  for  the  establishment  of  municipal 
water  rates,  the  city  council  should  indicate  which  of  the 
following  policies  it  is  pursuing  in  its  proffered  schedule  or 
which  policy  it  desires  to  pursue: 


PUBLIC     SERVICE     COMMISSION  449 


« 


*A.  Bare  Living  Policy.  Whereby  rates  are  to  be  con- 
structed to  cover  all  legitimate  operating  expenses  and,  in 
addition,  depreciation,  but  no  other  elements  of  cost.  Bond 
interest  and  amortization  of  bond  indebtedness  to  be  pro- 
vided by  tax  levy.  This  plan  is  possible  because  of  the 
present  condition  of  our  statutes  governing  municipally 
owned  utilities,  but  it  ignores  interest  as  a  cost  of  furnish- 
ing service.  It  would  seem  proper  to  resort  to  it  only  in 
extreme  cases. 

"B.  Service  at  Cost  Policy.  Whereby  rates  are  to  be 
constructed  to  cover  all  legitimate  operating  expenses,  de- 
preciation, and  in  addition,  interest  on  bonds  issued  and  sold 
for  construction  and  installation  of  plant  and  system,  or,  if 
bonds  are  amortized,  interest  at  the  going  rate  for  municipal 
borrowings  on  the  fair  value  of  the  plant.  It  is  our  view 
that  interest  is  as  much  an  element  of  the  cost  of  service  as 
the  superintendent's  salary,  or  cost  of  pumping,  etc.,  and,  as 
such,  should  be  borne  by  those  who  use  the  service,  i.  e., 
the  consumers.  Interest  is  the  cost  of  capital  as  wages  are 
the  cost  of  labor.  While  bondholders  have  the  ultimate 
right  to  insist  on  a  levy  of  taxes  to  meet  bond  interest,  and 
would  so  insist  in  the  face  of  any  circumstance  likely  to  im- 
peril their  bonds,  in  ordinary  practice  they  do  not  question 
the  source  of  interest  payments  as  long  as  they  are  forth- 
coming promptly.  Nothing  said  under  this  plan  is  to  be 
taken  as  an  intimation  that  the  Commission  will  fix  rates 
to  absorb  all  water  bond  interest  regardless  of  whether 
funds  were  properly  expended,  or  the  issue  of  bonds  a  wise 
and  necessary  step  or  the  interest  rate  is  exorbitant.  Rates 
can  not  be  fixed  unreasonably  high  simply  to  accommodate 
water  bond  interest,  and  there  will  always  be  an  inquiry  as 
to  whether  the  property  reflects,  in  value,  the  obligation 
with  which  it  is  burdened.  Nor  should  rates  be  made  un- 
reasonably low  because  bond  indebtedness  has  been  dis- 
charged ;  prudence  manifested  in  a  far-sighted  policy  and  not 
selfish  demands  of  the  movement  should  govern  consumers* 
use  of  the  plant  and  the  city's  managament  of  its  trust. 

"C.  Service  for  Profit  Policy.  Whereby  rates  are  to 
be  constructed  to  cover  all  legitimate  operating  expenses,  de- 
preciation, bond  interest,  and,  in  addition,  a  percentage  of 
return  on  the  value  of  the  property,  representing  the  dif- 
ference, ordinarily,  between  the  interest  rate  being  paid,  and 
such  rate  as  would  be  a  fair  return  on  the  value  of  a  plant 
privately  owned.  For  example,  if  the  city  is  paying  six  per 
cent  for  the  money  invested  in  the  plant  and  secured  by  its 
bonds,  and  a  fair  rate  of  return  for  a  private  entrepreneur 
would  be  eight  per  cent,  rates  constructed  under  this  plan 
would  yield,  in  addition  to  the  elements  under  *B — Service  at 
Cost  Policy,'  above,  two  per  cent  on  the  fair  value  of  the 


450  MONTANA    UTILITIES    REPORTS 

municipal  plant.  It  is  not  to  be  assumed  from  anything  here 
said  that  rates  will  be  fixed  to  provide  a  full  profit  return 
in  addition  to  the  bond  interest  allowance;  it  is  only  a  mar- 
ginal return  above  a  reasonable  interest  allowance.  If  the 
interest  requirement  was  so  high  as  to  amount,  for  example, 
to  eight  per  cent  on  the  fair  value  of  the  plant,  and  an  eight 
per  cent  return  on  a  plant  privately  owned  was  considered 
fair,  this  Commission  could  not,  under  the  limitation  of  rea- 
sonableness, fix  rates  under  this  head  to  provide  a  profit 
over  and  above  the  interest  requirement.  The  circumstance 
that  a  municipal  corporation  is  the  owner  of  a  utility  will 
not  justify  the  exaction  of  unreasonable  rates  for  any  service 
rendered  by  that  utility.  And  as  bond  indebtedness  is  amor- 
tized and  the  interest  requirement  from  that  cause  grows 
less,  rates  should  be  reduced  to  interest  charges  on  plant 
value  calculated  not  at  the  rate  for  private  borrowings,  but 
the  rate  for  public  borrowings. 

"Again,  it  is  not  to  be  inferred  from  the  fact  that  a 
municipal  utility  may  be  operated  at  a  profit,  if  the  tax- 
payers and  inhabitants  so  determine,  that  expenditures  of 
other  departments  of  the  municipal  corporation  are  to  be 
provided  by  the  utility's  operations,  or  that  taxes  may  be 
escaped  by  the  simple  devise  of  dipping  into  water  revenues. 
Too  much  of  this  unfair  practice  is  in  vogue  now,  and  wher- 
ever it  shows  its  head  we  intend  to  restrict  it.  Municipal 
utilities  are  subject  to  physical  valuations  the  same  as  pri- 
vately owned  utilities  and  experience  has  shown  as  great 
necessity  therefor.  Not  every  bond  issue  is  fully  reflected 
in  plant  value,  and  the  proper  rate  of  depreciation  must 
rest,  in  most  instances,  on  the  visual  inspection  of  trained 
engineers.  Any  one  of  the  plans  above  indicated  is  not  to  be 
had  as  a  matter  of  absolute  right.  It  is  our  duty  to  pre- 
scribe reasonable  rates  and  such  rates  are  in  most  cases 
the  goal  of  all  concerned,  hence  if  a  given  case  will  not  ad- 
mit of  the  application  of  a  desired  plan  or  any  plan  above,  it 
must  yield  to  the  mandate  of  reasonable  rates  applied  to  the 
particular  facts  of  the  particular  case. 

"4.  Capital  Costs.  All  capital,  whether  for  original  in- 
stallation or  subsequent  extensions,  should  be  provided  by 
the  vendor  of  the  service,  i.  e.,  the  municipal  corporation  as 
a  legal  person,  and  it  is  immaterial  whether  this  capital  is 
Drovided  from  the  general  fund  or  from  the  sale  of  securi- 
ties issued  directly  against  the  utility,  assuming  such  could 
be  done,  or  whether  the  full  faith  and  credit  of  the  municipal 
corporation  is  pledged  in  water  bonds.  Capital  is  not  to  be 
furnished  through  water  rates.  In  this  jurisdiction  the  or- 
dinary method  (in  the  absence  of  funds  on  hand)  is  to  issue 
bonds  for  the  amount  necessary  for  the  construction  or 
acquisition  of  the  utility,  with  provision  in  the  bonds  that 
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interest  and  principal  are  to  be  provided  for  by  tax  levies. 
Cities  may,  however,  construct  water  plants  by  the  issuance 
of  bonds  after  their  constitutional  limit  of  indebtedness  has 
been  exceeded,  under  the  extraordinary  safety  restriction 
that  the  city  'devote  the  revenues  derived  therefrom  to  the 
payment  of  the  debt.'  Our  Supreme  Court  has  remarked, 
however,  that  this  pledge  of  revenues  does  not  imply  a  pro- 
hibition to  make  additional  provision  for  payment  by  way 
of  a  tax  levy.  Carlson  v.  City  of  Helena,  39  Mont.  82,  102 
Pac.  39  (Sees.  5039  and  5278-5288,  R.  C.  M.  1921).  It  would 
seem,  therefore,  that  the  capital  outlay  could  still  be  amor- 
tized by  a  tax  levy  and  interest  charges  defrayed  through 
rates  as  contemplated. 

"New  extensions  and  improvements  to  the  extent  that 
they  add  to  the  original  value  of  the  plant  should  be  pro- 
vided for  directly  from  the  general  fund  of  the  city  or  from 
the  same  sources  as  the  original  capital  outlay.  It  often 
happens  that  new  extensions  are  made  by  using  the  cash 
representing  the  offsetting  assets  for  the  depreciation  re- 
serve. In  the  case  of  a  municipal  utility,  this  postpones  the 
time  when  the  amount  so  used  would  have  to  be  provided 
by  the  city,  either  through  a  taxation  or  a  sale  of  bonds. 
The  investment  in  these  extensions  can  be  considered  merely 
temporary,  however,  and  when  the  time  arrives  when  re- 
placements are  necessary  and  actual  cash  is  needed  for  this 
purpose,  the  amount  of  cash  required  for  such  replacements, 
must  be  provided  by  the  city  and  the  city  equity  increased 
proportionately.  The  city  administrators  should  not  yield 
to  importunities  which  have  for  their  object  the  dissipation 
of  the  depreciation  reserve  in  new  extensions. 

'Tn  case  bonds  have  been  sold  to  secure  funds  for  ex- 
tensions, the  retirement  of  the  bonds  would  logically  be 
cared  for  by  the  city,  out  of  the  general  funds  of  the  city. 
It  seems,  however,  that  all  bonds  outstanding  which  are  sold 
for  the  purpose  of  financing  the  construction  work  of  the 
plant  should  appear  in  the  balance  sheet  of  the  utility.  The 
manner  in  which  they  should  be  carried  in  the  balance  sheet 
would  depend  upon  whether  they  were  general  city  bonds  or 
utility  bonds.  If  they  are  utility  bonds,  the  bonds  themsel- 
ves will  appear  as  a  liability  of  the  plant.  If  they  are  gen- 
eral bonds  they  are  not  a  direct  liability  of  the  plant,  but 
as  the  money  obtained  from  their  issue  has  been  used  for 
utility  purposes,  their  value  should  appear  as  a  portion  of 
city  eauity,  and  should  be  so  recorded  on  the  balance  sheet. 

"Although  variations  due  to  local  conditions  and  de- 
mands in  this  respect  may  be  recognized  within  reasonable 
limits,  it  appears  that  as  a  general  rule  consumers  should 
contribute  through  rates  only  enough  to  cover  the  cost  of 
furnishing   the   service.      This   would   include   operating   ex- 


452  MONTANA     UTILITIES     REPORTS 

penses  and  a  reasonable  allowance  for  interest  and  deprecia- 
tion as  noted  above.  That  this  may  be  accomplished  as 
nearly  as  possible,  all  capital  expenditures  must  be  provided 
for  out  of  the  general  fund  of  the  city — thereby  increasing 
city  equity — or  an  additional  burden  will  be  placed  upon  the 
consumers  of  the  utility. 

"If  the  earnings  are  such  as  not  only  to  provide  for 
operating  and  maintaining  the  business,  keeping  the  invest- 
ment in  it  intact,  and  paying  a  reasonable  interest  require- 
ment, but  to  create  in  addition  thereto  new  capital  for  the 
purpose  of  retiring  outstanding  securities  and  adding  to  and 
extending  the  plant,  then,  to  the  extent  to  which  this  new 
capital  or  surplus  is  created,  will  injustice  be  done  to  the 
patrons  who  involuntarily  furnish  it,  inasmuch  as  they  will 
be  forced  to  shoulder  a  burden  that  rightly  should  be  borne 
first  by  the  owners,  and  ultimately  a  future  generation  of 
patrons. 

"5.  Cost  of  Furnishing  Service;  City's  Share;  Private 
Consumer's  Share.  The  city  must  pay  the  utility  at  a  rea- 
sonable rate  for  all  services  rendered  the  city.  Most 
municipally  owned  utilities  serve  the  community  in  two 
ways:  First,  by  rendering  service  directly  to  the  city  as  a 
unit  for  public  purposes,  as,  for  example,  by  providing  water 
for  fire  protection  and  street  sprinkling  or  by  providing 
light  for  the  illumination  of  streets  and  public  buildings ; 
and,  second,  by  giving  service  to  private  consumers  for  pri- 
vate use.  Each  of  these  two  classes  of  service  should  bear 
as  nearly  as  possible  the  cost  of  rendering  that  service.  The 
city  should  meet  the  costs  of  the  first  class  of  service  by 
payments  from  the  general  funds  of  the  city,  and  private 
consumers  should  be  required  to  pay  the  cost  of  the  second 
class  of  service.  Private  consumers  should  not,  however,  be 
compelled  to  bear  any  part  of  the  cost  of  the  service  ren- 
dered the  city  except  as  they  contribute  as  taxpayers  to 
the  general  fund  of  the  city.  There  is,  of  course,  no  direct 
relation  between  taxes  paid  and  water  service  received  by  a 
taxpayer  who  is  a  water  taker.  In  Re  Laurel  Rates,  14 
M.  U.  R.  264,  P.  U.  R.  1921-D,  817.  The  rule  here  set  forth 
should  generally  be  followed  strictly,  for  the  adoption  of  any 
other  policy  is  likely  to  result  in  unjust  discrimination  in 
one  or  the  other  of  two  ways.  If  the  city  pays  less  than  the 
cost  of  the  service  rendered  to  the  city,  private  consumers 
will  have  to  bear  the  difference  between  this  cost  and  what 
the  city  pays  in  the  form  of  higher  rates  and  will  thus  be 
discriminated  against  in  favor  of  the  taxpayers  of  the  city. 
If,  on  the  other  hand,  private  consumers  are  charged  less 
than  the  cost  of  serving  them,  the  discrimination  will  be  in 
their  favor  as  against  the  taxpayers  of  the  city  and  the  lat- 
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ter  will  be  forced  to  make   up  the  difference   through   the 
payment  of  higher  taxes. 

"6.  Utihty's  Duty  to  City  as  an  Investor.  The  utility 
should  pay  the  city  as  an  investor  a  reasonable  amount  for 
interest  on  the  city's  investment,  recruiting  the  interest, 
equitably,  through  rates  charged  all  consumers  including  the 
city  as  a  consumer.  If  the  plant  has  been  built  out  of  the 
general  funds  of  the  city,  the  city  is  an  investor  in  the 
utility  and  is  entitled  to  a  reasonable  rate  of  interest  on 
the  investment.  The  money  in  this  case,  being  furnished 
out  of  the  general  funds  of  the  city,  was  derived  from  local 
taxes.  The  investment  of  these  funds  in  other  lines  would 
bring  a  return  to  the  city  in  the  form  of  interest  and  would 
consequently  decrease  the  amount  of  taxes  required  to  be 
levied  by  the  amount  of  this  interest.  Where  funds  are 
borrowed  for  plant  investment,  the  interest  cost  is  plain.  In- 
terest is  always  one  of  the  elements  in  the  cost  of  furnish- 
ing service.  Unless  the  city  is  paid  a  reasonable  amount 
for  interest,  the  rates  for  private  users  will  be  lower  than 
the  actual  cost  of  serving  them,  and  taxes  will  eventually 
have  to  be  increased  to  make  up  the  deficit.  This  would 
result  in  discrimination  against  taxpayers  in  favor  of  pri- 
vate consumers.  Ordinarily  the  rate  of  interest  allowed 
corresponds  with  the  rate  being  paid  on  the  bonded  indebt- 
edness or  what  would  have  to  be  paid  were  the  plant  bonded. 
The  plant  should  render  not  only  actual  interest  require- 
ments, decreasing  in  dollars  as  the  indebtedness  is  amor- 
tized, but  the  going  interest  rate  on  its  value.  For  instance, 
if  the  water  rates  should  produce  only  enough  to  pay  the 
actual  interest  where  bonds  were  amortized  to  a  figure  un- 
der plant  value,  there  would  be  no  inducement  to  retire 
bonds,  because  as  they  are  retired  and  the  interest  payments 
become  smaller,  the  demand  would  come  for  rates  yielding 
less  revenue.  On  the  other  hand,  if  interest  is  allowed  on 
the  investment,  it  would  be  to  the  city's  interest  to  retire 
the  bonds  as  rapidly  as  possible  and  earn  the  interest  itself, 
holding  it  in  reserve  for  proper  purposes. 

"Some  Commissions  take  the  view  that  a  reasonable 
amount  should  also  be  paid  by  the  utility  for  taxes  if  dis- 
criminations in  favor  of  private  consumers  are  to  be  entirely 
eliminated.  The  municipal  water  plant  is  as  much  the  ob- 
ject of  police  protection,  etc.,  as  any  other  property  in  the 
city;  indeed,  it  will  require  more  of  the  city's  protective 
energy  than  private  property,  as  a  general  rule,  because 
there  is  no  private  owner  or  individual  constantly  solicitous 
of  its  welfare.  And  it  is  argued  that  taxes  should  be  in- 
cluded as  part  of  the  operating  costs  because  they  would 
be  collected  by  the  city  and  placed  in  its  general  fund  if  the 
plant  were  privately  owned   and  operated.     It  is   our  view. 
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however,  that  as  taxes  are  not  actually  levied  or  paid,  in 
practice,  they  should  not  be  included  as  a  cost  of  service. 

"7.  Apportionment  of  Values  and  Expenses.  When  the 
total  cost  of  furnishing  the  service  is  tabulated,  i.  e.,  oper- 
ating expenses,  depreciation  and  interest,  the  next  problem 
is  to  so  distribute  this  cost  that  all  the  different  classes  of 
consumers  will  bear  their  just  share  of  the  burden.  Before 
the  extent  of  this  burden  can  be  ascertained,  it  is  necessary 
to  separate  the  operating  expenses  into  capacity  and  out- 
put expenses.  In  every  business  there  are  certain  expenses 
which  are  directly  dependent  upon  the  output.  As  the  out- 
put increases  or  decreases,  these  expenses  will  increase  or 
decrease.  But  there  is  a  large  class  of  expenses  which  are 
incurred  more  or  less  independently  of  the  output.  To  main- 
tain a  water  plant  in  readiness  to  supply  service  requires  a 
large  expense,  although  no  demand  may  ever  be  made  upon 
the  system.  Some  expenses  partake  of  the  nature  of  both. 
These  must  be  distributed  over  capacity  and  output  as  nearly 
as  can  be  done.  Again,  some  expenses  are  directly  charge- 
able against  the  municipality  or  against  some  other  class  of 
consumers.  Inasmuch  as  practically  all  consumers  are,  or 
soon  will  be,  metered  in  Chinook,  it  would  not  be  neces- 
sary to  segregate  expenses  directly  chargeable  to  metered 
consumers. 

"Total  capacity  and  total  output  expenses  being  deter- 
mined (the  former  in  accord  with  the  apportionment  of 
physical  property,  and  the  latter  on  the  basis  of  actual  con- 
sumption for  municipal  and  private  purposes),  it  is  next  es- 
sential to  apportion  these  totals  respectively,  between  the 
public  and  private  demand  as  each  of  these  demands  re- 
quires a  certain  portion  of  the  investment  of  every  municipal 
utility — primarily  an  engineer's  undertaking.  When  the  pri- 
vate and  municipal  proportions  of  the  capac'y  and  output 
expenses  are  brought  together,  the  proper  adjustment  of  the 
total  cost  of  furnishing  water  as  between  the  city  and  pri- 
vate takers  is  arrived  at,  and  it  is  then  a  comparatively 
simple  matter,  on  past  metered  consumption  to  test  the 
adequacy  of  existing  rates  or  construct  new  schedules." 

In  order  to  bring  the  operations  of  the  Whitefish  water 
ul;ility  within  the  principles  just  laid  down,  we  shall  require 
the  City  Council  to  extinguish  bond  principle  by  an  annual 
tax  levy,  bond  interest,  operating  expenses  and  depreciation 
to  be  met  by  the  water  rates.  This  adjustment  must  await 
the  results  of  a  year's  operation  on  a  metered  basis,  which 
must  mean  a  delay  of  about  a  year  as  hereinafter  will  ap- 
pear. 

Bonner  estimates  a  normal  consumption  for  the  railway 
company  of  150,000,000  gallons  a  year.  A  check  of  the 
meter  billing  for  a  number  of  years  indicates  that  that  fig- 
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ure  may  be  used  for  present  normal  consumption.  For  the 
year  ended  April  30th,  1922,  there  was  a  consumption  of 
137,000,000  gallons,  due  to  slackened  railway  activity.  The 
total  quantity  of  water  sold  during  the  year  ended  April  30, 
1922,  was  325,000,000  gallons,  and  $22,781.99  were  expended, 
including  $10,011.15  for  depreciation  in  rendering  the  serv- 
ice, an  average  cost  of  $0.07009  per  1,000  gallons. 

The  charge  for  depreciation  is  excessive  by  at  least 
$5,620,  of  which  amount  $1,620  has  heretofore  been  charged 
to  operating  expenses  and  $4,000  represents  an  attempt,  ac- 
cording to  the  city's  report  for  the  year  ended  April  30, 
1922,  to  wipe  off  depreciation  accrued,  but  not  heretofore 
provided  for  in  the  reserve.  If  this  is  true  it  is  wrong  to 
burden  one  annual  period  with  correction  of  the  accumulated 
mistakes  of  years.  We  find  that  $4,010  will  be  a  reasonable 
sum  annually  to  charge  operating  expenses  for  set-up  in  a 
depreciation  reserve,  determined  as  follows: 


Per 

cent 


Amount 


Buildings    and    Structures — 

Pumping    Station     

Intakes    

Miscellaneous    Building's    

Dam    and    Reservoir    

Pumping    Station    Equipment — ■ 

Intakes     

Motors    and    Switchboards... 

Engine     

Pumps     

Miscellaneous     

Transmission  and  Distribution- 
Ditches     

Transmission    Main    

Pressure    Main    

Cast    Iron    System 

Wood   System   

Meters  

Fire    Hydrants    

Services      

General    and    Miscellaneous — 

Miscellaneous    Equipment    ... 

Telephone    Line    

Office    Supplies    

Misc.     Equipment    Values 


Total. 


$  1.369.00 

400.00 

200.00 

8,506.00 

1,800.00 
1,350.00 
1,650.00 
2,432.00 
500.00 

5,019.00 

8,247.00 

14,401.00 

14,695.00 

29,314.00 

275.00 

2,665.00 

1,800.00 

250.00 

100.00 

600.00 

4.751.00 


4% 
10% 
10% 

21/2  70 

4% 

5% 

10% 

10% 

10% 

4% 
4% 
5% 
2% 
5% 
5% 
4% 
4% 

10% 
10% 

20% 
2% 


54.76 

40.00 

20.00 

212.65 

72.00 
67.50 
16.50 
24.32 
50.00 

200.76 

329.88 

720.00 

293.90 

,465.70 

13.75 

106.60 

72.00 

25.00 

10.00 

120.00 

95.00 


$4,010.00 


Other  items  of  operating  expense  for  1922  show  mate- 
rial increases  over  1921.  Below  we  have  compared  these 
years  and  in  the  right  hand  column  shown  the  average  ex- 
penses for  the  nine  years  from  June  30,  1914,  to  April  30, 
1922. 
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Item                                                       1^21 
"^'"                                                    Actual 

1922 
Actual 

Average 
Nine  Years 

Pumping    

$2,343.13 
2,231.73 

$2,575.72 
4.330.28 

•1,427.26 

4,330.82 

106.76 

10,011.15 

?3.599.08 

Distribution    

1.327.35 

Re.sorvoir   Expenses   

♦1,427.56 

General     

5.130.68 
2.071.87 

2.000.00 

2. 788. 57 

I'ndistiibuted     

563.21 

Depreciation     

2.780.32 

Total 

$13,777.41 

$22,781.99 

♦Same — distinct  expenditure,    not   an  average. 

We  have  given  the  matter  of  probable  operating  costs 
for  the  year  ending  April  30th,  1923,  careful  attention,  but 
at  the  present  time  we  are  unable  to  insure  or  even  prophesy 
a  very  material  decrease.  The  salary  of  the  water  commis- 
sioner is  $150  per  month,  of  an  office  clerk  $5.00  per 
month,  of  a  lineman,  $100.00  per  month,  and  of  a  reservoir 
man,  $80.00  per  month,  and  these  employees  constitute  the 
permanent  force.  It  will  be  necessary  to  employ  such  gen- 
eral laborers  as  are  required  on  a  part-time  basis  at  prevail- 
ing wages.  If  the  charge  to  operating  expenses  of  $10,011.15 
for  "depreciation"  had  in  fact  been  made  for  that  purpose 
our  set-up  of  $4,010.00  would  result  in  a  saving  of  $6,001.15. 
As  a  matter  of  fact,  however,  part  of  this  charge  of 
$10,001.15,  if  not  the  whole  thereof,  was  made  for  the  pur- 
pose of  defraying  the  expense  of  installing  a  cast  irol  dis- 
tribution system  on  three  blocks  of  Central  Avenue  and 
three  blocks  of  Second  Street  in  the  summer  of  1921.  Total 
charges  for  this  installation  amount,  in  round  numbers,  to 
$15,000.00.  To  discharge  these  costs  the  City  Council,  with- 
out notice  to  or  consent  from  this  Commission,  entered  into 
a  contract  with  one  of  the  banks  in  Whitefish  to  pay  the 
cost  of  this  installation  at  the  rate  of  $1,000  per  month,  pay- 
ments to  be  made  from  water  revenues.  Since  this  contract 
immediately,  directly  and  necessarily  affects  water  rates,  and 
yet  was  entered  into  without  the  approval  of  this  Commis- 
sion, it  is  in  law  null  and  void  at  our  option.  Requiring 
as  it  does  the  consumers  to  pay  for  this  capital  improvement, 
it  is,  manifestly,  for  the  benefit  of  taxpayers'  property.  We 
are  tempted  to  set  the  contract  aside  by  the  expedient  of 
promulgating  rates  which  will  not  meet  the  monthly  obligation 
of  $1,000  and  which  will  require  the  city,  in  order  to  main- 
tain its  credit,  to  make  a  tax  levy  for  its  capital  investment. 
In  view  of  the  fact,  however,  that  about  half  of  the  pay- 
ments have  been  made  under  the  contract,  and  that  the 
credit  of  the  city  might  be  endangered  by  now  nullifying 
its  contractual  obligation,  we  shall  allow  the  contract  to 
stand  until  it  has  been  discharged  according  to  its  terms. 
The  city  must  understand,  however,  that  such  an  arrange- 
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ment  as  this  is  unlawful  and  will  not  hereafter  be  approved 
and  that  any  attempt  to  settle  capital  charges  on  consumers 
will  meet  with  the  disapproval  of  this  body.  (Sees.  3879- 
3913  R.  C.  M.  1921.)  Leaving-  the  contract  in  force  means 
that  total  operating  expenses  for  the  year  ending  April  30, 
1923,  must  remain  about  the  same  as  expenses  actually  in- 
curred in  the  year  ended  April  30th,  1922.  On  the  basis  of 
an  estimated  total  consumption  of  325,000,000  gallons,  the 
cost  per  1,000  gallons,  with  depreciation  at  $4,010.00  and 
all  other  items  the  same  as  for  1922,  will  be  5.16  cents  per 
M.  gallons,  and  if  we  add  the  monthly  payment  of  $1,000 
to  operating  expenses  until  the  contract  is  extinguished, 
amounting  to  about  $6,000.00  more,  the  cost  per  M.  gal- 
lons will  be  7  cents. 

3.  We  are  satisfied  that  the  present  rate  of  3.8  cents 
per  1,000  gallons  for  water  furnished  the  Great  Northern 
Railway  Company  is  unreasonably  low.  After  study  of  the 
conditions  under  which  the  Great  Northern  is  served,  we  be- 
lieve it  fair  to  charge  that  customer  directly  for  the  follow- 
ing elements  of  plant  value  and  with  the  following  ex- 
penses, based  on  the  year  ended  April  30,  1922,  and  elim- 
inating capital  expenditures  on  the  distribution  system  and 
other  units  in  no  manner  devoted  to  serving  the  railway. 


Exper  ses 


Total 


Great 
Northern 


City 


Pumping   

Dist.     Operation     

Reservoir   Maintenance 

General    

T^ndistriliuted   

Depreciation    

Return    6%    

Total 


$  2,575.72 
4.330.2s 
1.427.26 
4,330.82 
lOfi.76 
4,010.00 
5,400.00 

$22,180.84 


50% 

25% 
50% 
25% 
50% 
25% 
25% 


I  .?  1.287. 86 

I  1,082.55 

I  713.63 

I  1.082.70 

I  53.38 

I  1.00-2.50 

I  1.350.00 

1  

I  $  6.572.62 


287.86 
247.73 
713.63 
248.12 
53.38 
007.50 
050.00 


15,608.22 


A  former  water  commissioner  estimates  that  the  rail- 
way company  uses  about  two-thirds  of  the  total  annual 
consumption.  Reported  results  for  the  year  ended  April  30, 
1922,  show  that  all  metered  consumption  was  approximately 
40  per  cent  of  total  consumption.  While  the  figures  are 
estimates,  we  are  satisfied  that  with  the  growth  of  the 
town,  these  figures  are  more  nearly  correct  than  the  esti- 
mate of  66  per  cent  consumption  by  the  railway.  At  any 
rate  the  segregation  above  has  been  made  in  an  effort  to 
adhere  to  the  realities  of  the  case. 

On  the  basis  of  an  annual  railway  consumption  of  150,- 
000,000  gallons,  at  an  annual  charge  of  $6.,o72.62  <.;iove,  the 
cost  per  1,000  gallons  is  4.38  cents  and  we  shall  order  the 
rate  raised  to  a  level  of  4.5  cents  per  M.  gallons  in  order  to 
insure  against  discrimination  in  favor  of  the  railway  com- 
pany.    The  difference  between  the  cost  of  the  railway  serv- 
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ice,  and  of  service  to  the  remaining  patrons,  as  a  class,  is 
due,  as  noted  above,  to  the  exckision  of  property  elements 
not  dedicated  to  the  railway  service. 

4.  While  the  record  indicates  some  resistance  to  the 
principle  of  universal  metering,  the  opposition  is  so  slight 
as  to  be  almost  negligible.  We  have  heretofore  fully  ap- 
proved the  principle  almost  without  exception,  in  line  with 
the  universal  practice  of  public  service  commissions 
throughout  the  country.  Certainly  the  situation  at  White- 
fish  furnishes  no  facts  justifying  departure  from  applica- 
tion of  the  rule ;  on  the  contrary  every  feature  of  the  case 
persuades  us  to  its  application.  We  shall  order  all  services 
to  be  metered  on  or  before  April  30,  1923.  All  meters  must 
be  owned  by  the  city  and  charged  to  the  capital  account, 
A  Venturi,  or  other  approved  type  of  recording  meter,  must 
be  installed  at  the  reservoir,  for  measuring  water  from  the 
gravity  system.  In  the  absence  of  universal  metering,  the 
prescription  of  reasonable  rates  is  impossible. 

5.  In  Whitefish,  as  it  appears  from  the  record,  water 
is  taken  by  the  public  for  fire  protection,  sewer  flushing  and 
public  buildings,  and  perhaps  for  some  other  public  pur- 
poses. To  render  the  public  these  services  without  charge 
constitutes  unlawful  discrimination  in  favor  of  the  taxpay- 
ers and  against  the  water  consumers.  This  fact  is  clearly 
recognized,  apparently,  by  the  city  officers,  who  agree  that 
rates  should  be  established  for  these  public  uses  as  soon  as 
possible.  The  charge  for  fire  hydrant  rental  will  be  fixed 
for  the  present  at  $20.00  per  hydrant  per  annum,  and  on  the 
basis  of  48  hydrants  the  proceeds  from  this  source,  realized 
by  a  tax  levy  on  all  the  property  in  the  city  (for  it  all  en- 
joys fire  protection)  will  be  $960.00. 

6.  The  record  furnishes  clear  proof  of  the  fact  that 
transfers  have  been  made  from  water  revenues  to  funds 
established  for  other  municipal  purposes,  some  $10,200  from 
June  30,  1914,  through  April  30,  1921.  This  fact  means  one 
of  two  things,  either  that  rates  are  so  unreasonably  high 
that  other  municipal  disbursements  can  be  charged  to  water 
operations  or  that  the  water  funds  are  being  subjected  to 
uses  foreign  to  their  purpose,  to  the  detriment  of  the  util- 
ity. It  is  just  as  unfair  for  a  municipally  owned  utility  to 
burden  water  consumers  with  the  cost  of  administering  the 
city  government  as  it  is  for  a  privately  owned  utility  to 
saddle  its  patrons  wath  the  losses  of  private  business,  which 
the  owners  of  the  utility  may  engage  in.  As  we  said  in 
the  Chinook  case,  "When  a  city  is  engaged  in  operating  a 
municipal  plant  under  an  authority  granted  by  the  general 
law,  it  acts  in  a  proprietary  or  business  capacity.  In  this 
behalf  it  stands  upon  the  same  footing  as  a  private  individ- 
ual or  a  business  corporation  similarly  situated.     This  prop- 
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osition  being  conceded,  as  it  must  be,  it  logically  follows 
that  the  city  may  install  the  necessary  fixtures  and  appli- 
ances and  conduct  its  operations  as  does  a  private  corpora- 
tion engaged  in  the  same  kind  of  business.  Common  pru- 
dence requires  that  it  anticipate  the  probable  growth  of 
population  and  increasing  future  needs ;  that  it  take  note 
from  time  to  time  of  changing  conditions,  and  adopt  im- 
proved devices  in  order  to  bring  and  keep  the  plant  up  tq 
the  highest  degree  of  efficiency;  that  it  make  such  dis- 
position of  any  surplus  or  by-product  as  will  promote  econ- 
omy in  its  operation  and  gain  for  the  people  the  greatest 
possible  return  for  the  capital  invested — in  short,  that  it 
do  anything  that  an  intelligent  business  man  or  corporation 
guided  by  the  dictates  of  prudence  and  experience,  would 
do  under  the  same  circumstances.  In  the  operation  of  ita 
water  utility,  the  city  is  not  to  prefer  itself  in  any  way, 
but  is  to  maintain  the  same  obligations  toward  the  plant 
as  if  the  latter  were  in  private  ownership,  and  render  its 
operations  and  funds  the  respect  which  is  due  so  important 
a  social  trust.  The  line  between  water  funds  and  other 
city  funds  must  be  drawn  sharply  and  distinctly,  and  rigidly 
adhered  to.  In  too  many  instances  the  distinction,  in  prac- 
tice, is  fine  and  fluid,  and  injurious  dissipation  of  water 
funds  results."  (Milligan  v.  City  of  Miles  City,  51  Mont.  374, 
153  Pac.  276,  for  1  and  2,  supra;  in  this  case  the  use  of  light 
and  power  funds  for  steam  heat  mains  to  convey  the  steam 
by-product  to  public  and  private  takers  was  upheld.) 

Provision  is  made  by  the  Revised  Codes  for  transfer 
of  municipal  water  monies  belonging  to  a  municipality  from 
one  fund  to  another.  (Sections  5035  and  5505  R.  C.  M. 
1921.)  Whatever  may  be  the  effect  of  these  sections,  cer- 
tain it  is  that  they  do  not  authorize  the  imposition  of  water 
rates  to  defray  the  expenses  of  city  government.  The  pre- 
scription of  reasonable  rates  lies  with  this  body  and  not 
with  the  City  Council,  and  when  once  a  basis  for  such  rates 
has  been  established  the  question  of  any  transfer  of  earn- 
ings from  water  operations  to  other  municipal  purposes  is 
one  primarily  for  determination  by  this  Commission.  We 
venture  no  prophecy  now,  in  the  absence  of  universal  meter- 
ing, as  to  whether  the  basis  of.  rates  hereinafter  ordered  is 
reasonable.  Within  a  year  after  universal  metering,  we  can 
determine  that  fact  with  relative  accuracy.  In  the  mean- 
time, the  City  Council  must  not  transfer  water  utility  earn- 
ings or  in  any  way  dip  into  the  same  to  meet  expenses  of 
the  city  in  its  governmental  capacity  or  in  any  other  pro- 
prietary capacity.  At  the  end  of  the  first  year's  operations 
under  universal  metering,  we  can  then  determine  the  pro- 
priety of  transfers  from  the  water  fund,  and  if  the  same  are 
authorized,    upon   what   conditions   they   will   be   allowed    in 
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order  to  faithfully  conserve  water  funds  for  their  original 
purpose. 

7.  The  inquiry  establishes  the  fact  that  there  has  been 
no  attempt  in  the  past  to  follow  the  Commission's  Uniform 
Classification  of  Accounts  for  water  utilities  and  also  that 
there  has  been  no  definite  policy  as  to  the  proper  distribu- 
tion of  charges  between  maintenance,  operation,  capital,  ac- 
counts, etc.  Hereafter  the  Commission's  Classification  must 
be  followed  with  fidelity.  It  is  one  of  the  principal  means 
of  insuring  the  prescription  of  reasonable  rates. 

8.  It  has  been  the  experience  of  the  Commission  that 
discount  for  the  prompt  payment  of  bills  works  out  satis- 
factorily in  a  plant  of  this  character,  and  reduces  the  labor 
and  costs  of  collection.  The  order  will  contain  a  provision 
for  discount  of  five  per  cent  to  commercial  consumers  on 
bills  paid  before  the  10th  day  of  the  month  following  that 
in  v.'hich   service  was  rendered. 

9.  A  new  schedule  of  metered  and  flat  rates  will  be 
promulgated  in  the  order.  The  Commission  does  not  claim 
for  these  rates  any  absolute  quality  as  far  as  reasonable- 
ness is  concerned,  but  it  is  satisfied  that  the  schedule  rep- 
resents a  fairer  adjustment  than  has  been  hitherto  in  effect, 
and  that  in  the  absence  of  data  whereon  to  compute  rea- 
sonable rates,  the  new  schedule  responds  to  the  situation  in 
Whitefish  with  as  little  discrimination  as  is  possible  at  this 
time.  Discount  of  five  per  cent  to  commercial  consumers 
is  equivalent  to  a  rate  reduction  to  that  class.  An  appro- 
priate order  will  be  entered. 

Order. 

At  a  session  of  the  Public  Service  Commission  of  the 
State  of  Montana,  held  in  its  office  in  the  Capitol,  Helena, 
Montana,  on  the  20th  day  of  July,  1922,  present  Chairman 
Dennis  and  Commissioners  Boyle  and  Ross,  in  the  matter 
of  the  complaint  of  J.  P.  Cavanaugh,  et  al.,  vs.  the  Municipal 
Water  Department  of  the  City  of  Whitefish,  Montana,  and 
in  the  matter  of  an  inquiry  into  the  reasonableness  of  the 
present  schedule  of  water  rates  in  Whitefish,  Montana,  this 
matter  being  before  the  Commission  upon  the  complaint  of 
said  J.  P.  Cavanaugh,  et  al.,  and  upon  the  motion  of  the 
Commission  itself,  and  having  been  duly  submitted  by  all 
the  parties  interested  at  regular  public  hearing  in  the  City 
of  Whitefish,  Montana,  on  February  9,  1922,  and  a  full  in- 
vestigation of  the  matters  and  things  involved  having  been 
had,  and  the  Commission  having  on  the  date  hereof  made 
and  filed  of  record  a  report  containing  its  findings  of  fact 
and  conclusions  therein,  which  said  report  is  hereby  ap- 
proved and  made  a  part  hereof, 

IT  IS  THEREFORE  ORDERED,  That  the  schedule  of 
metered  and  flat  rates  for  water  service,   both   public   and 
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private  in  the  City  of  Whitefish,  Montana,  as  set  out  in 
Tariff  No.  2  hereto  attached  and  of  this  order  made  a  part, 
be  and  the  same  is  hereby  estabhshed  as  the  lawful  sched- 
ule, containing  all  lawful  rates  for  water  service  in  White- 
fish,  Montana,  from  and  after  the  first  day  of  September, 
1922,  and  until  the  further  order  of  this  Commission. 

IT  IS  FURTHER  ORDERED,  That  all  and  singular  the 
revenues  and  receipts  from  the  operation  of  the  municipal 
water  plant  shall  be  scrupulously  conserved  for  the  benefit 
of  said  plant  and  all  such  monies  retained  by  the  municipal 
water  plant,  and  none  of  the  same  shall  be  diverted,  bor- 
rowed or  appropriated  for  the  use  and  benefit  of  any  other 
department  of  the  city  government,  or  for  any  purposes 
foreign  to  municipal  water  service. 

IT  IS  FURTHER  ORDERED,  That  the  municipal  water 
department  shall  set  up  annually  out  of  earnings,  and  as  a 
charge  to  operating  expenses,  the  sum  of  $4,010.00  for  a 
depreciation  fund  and  that  no  disbursements  shall  be  made 
from  the  same  save  and  except  with  the  consent  of  this 
Commission,  and  that  no  additional  sums  shall  be  charged 
for  depreciation ;  provided,  however,  that  the  present  contract 
now  in  force  between  the  City  of  Whitefish,  Montana,  and 
the  First  National  Bank  therein  may  be  discharged  according 
to  its  terms  out  of  water  revenues. 

IT  IS  FURTHER  ORDERED,  That  the  City  Council 
shall  at  once  levy  a  municipal  water  tax  such  as  to  provide 
the  sum  of  $960.00  per  year  in  payment  of  the  public  service 
of  fire  protection,  sewer  flushing,  etc.,  rendered  by  the 
municipal  water  utility,  and  the  same  may  be  levied  at  the 
rate  of  $20.00  per  fire  hydrant  per  annum  now  in  service  or 
hereafter  in  service. 

IT  IS  FURTHER  ORDERED,  That  all  free  and  gratui- 
tous service  be  immediately  cancelled  and  all  service  ren- 
dered on  the  tariff  rates  prescribed  by  this  Commission  and 
incident  to  this  order. 

IT  IS  FURTHER  ORDERED,  That  the  City  of  White-- 
fish,  Montana,  as  the  owner  of  said  municipal  water  plant, 
shall  meter  each  and  every  service  of  every  character  and 
description  to  which  water  is  supplied  now  or  hereafter  in 
the  City  of  Whitefish,  Montana,  with  approved  water  meters 
of  standard  design  and  construction ;  that  the  installation  of 
such  meters  shall  commence  not  later  than  the  first  day  of 
September,  1922,  and  shall  be  prosecuted  as  rapidly  as  pos- 
sible until  all  services  are  metered,  in  any  event  to  be  com- 
pleted on  or  before  April  30,  1923.  As  rapidly  as  each  service 
is  metered  water  shall  be  sold  only  through  the  meter  at 
the  meter  rates  prescribed  in  Tariff  No.  2,  of  this  order  made 
a  part.     The  costs  of  metering  the   service  in   the   City  of 
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Whitefish.  Montana,  shall  be  defrayed  by  the  city  as  the 
owner  of  the  plant,  and  the  capital  therefor  shall  come  from 
sources  other  than  water  earnings  as  an  investment  of  the 
city's  in  the  plant,  and  upon  which  the  city  shall  be  entitled, 
along  with  its  present  investment,  to  a  fair  return, 

IT  IS  FURTHER  ORDERED,  That  the  city  shall  install, 
as  soon  as  possible,  a  Venturi  or  other  approved  type  of 
recording  meter  at  the  reservoir  for  measuring  the  quantity 
of  water  furnished  at  that  point  by  the  gravity  system,  and 
that  regular  and  faithful  recordings  of  meter  readings  be 
had  and  the  charts  preserved. 

IT  IS  FURTHER  ORDERED,  That  the  city  shall  care- 
fully meter  all  water  entering  the  mains  from  the  pumping 
plant  on  Whitefish  Lake  and  furnished  to  the  Great  Northern 
Railroad  Company  and  other  consumers,  respectively,  and 
shall  further  install  meter  or  meters  to  measure  consump- 
tion of  water  for  the  various  municipal  uses  and  the  con- 
sumption of  water  for  private  uses,  and  that  regular  and 
faithful  recordings  of  such  meter  readings  be  had  not  less 
than  once  each  month. 

IT  IS  FURTHER  ORDERED,  That  the  municipal  water 
department  of  Whitefish,  Montana,  shall  commence,  as  early 
as  practicable,  but  in  any  event  not  later  than  the  date  fixed 
for  completion  of  universal  metering,  to  conduct  its  water 
utility  upon  the  principles  outlined  in  the  report  hereto 
attached, 

JURISDICTION  IS  EXPRESSI.Y  RETAINED  BY  THIS 
COMMISSION  for  the  purpose  of  insuring  the  proper  execu- 
tion of  this  order  and  every  part  thereof  and  for  the  purpose 
of  checking  from  time  to  time  the  operations  of  the  muni- 
cipal water  utility  with  a  view  to  the  formulation  of  a 
proper  rate  schedule  after  a  sufficient  trial  period  under 
metered  service, 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  a  certified  copy  of  this  order  upon  each  of  the  parties 
hereto,  and  the  same  shall  be  in  full  force  and  effect  forth- 
with, according  to  its  terms. 
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CITY  OF  LIBBY,  MONTANA 

V. 

LIBBY   WATER   AND   ELECTRIC    COMPANY. 

,'Docket  No.  808.  Report  and  Order  No.  1344.) 

(Hearing,  April  25,  1922.     Decided  August  8,  1922.) 

(P.  U.  R.   1922-E,  402.) 

Valuation— Electric    I  tility— Rates— Land. 

1.  In  a  rate  valuation  of  an  electric  utility  land  values 
were  fixed  on  the  basis  of  the  present  market  value  of  the 
land  according  to  the  rule  laid  down  In  Denver  v.  Denver 
Union  Water  Works  246  U.   S.   178. 

Valuation — Buildingrs — Equipment — Apportionment. 

2.  Where  buildings  and  equipment  were  devoted  to  both 
electric  and  water  service,  the  value  of  the  same  was  divided 
equally  between  the  two  utilities  after  careful  study  as  to  the 
use  made  of  the  buildings  and  equipment  by  each  utility, 
though  not  without  some  arbitrary  action. 

Valuation — Organization  Expenses. 

3.  Organization  expenses  for  an  electric  utility  were  fixed 
at  a  percentage  of  the  total  value  of  land'  buildings,  equip- 
ment  and   distribution   system. 

Valuation — Organization   Expenses — Engineering   Costs. 

4.  The  method  of  arriving  at  an  allowance  for  organ- 
ization expenses  stated  in  (3)  above,  is  not  altogether  satis- 
factory, for  such  expenditures  are  not  as  easily  ascertained  as 
engineering  costs.  The  latter  costs  are  more  or  less  standard, 
engineering  services  varying  with  construction  work  of  a  given 
magnitude  with  a  relative  certainty  in  all  but  extraordinary 
cases,  while  organization  expenses  are  not  standardized,  and 
their  value  varies  to  such  a  degree  that  their  statement  as  a 
percentage  of  the  cost  of  physical  units  is  not  always  practi-  . 
cable. 

Valuation — Electric  Utility — Franchise — Costs. 

5.  A  franchise,  as  such,  ordinarily  has  no  value  for  rate 
making  purposes.  This  is  not  because  it  is  "a  gift  of  the 
people,"  for  there  is  no  element  of  gift  in  a  franchise,  but  the 
true  ground  for  refusing  any  value  to  franchise  in  a  rate 
case  is  found  in  the  fact  that  a  franchise  no  longer  con- 
fers any  immunity  from  regulation.  Only  such  sums  as 
have  been  actually  and  lawfully  expended  for  franchise  may 
be   properly  capitalized,   usually   legai    costs. 

Valuation — Engineering — Percentage. 

6.  In  the  rate  case,  an  allowance  for  engineering  and 
supervision  is  fixed  at  four  per  cent  of  the  land,  buildings, 
equipment  and  distribution  values. 

Valuation— Depreciation— Method  of  Computing. 

7.  A  reduction  for  depreciation  at  the  rate  of  four  per 
cent  per  annum  of  the  total  book  value  is  wholly  capricious, 
for  there  is  no  depreciation  in  land  or  water  rights  in  this 
instance,  while  the  depreciation  on  other  equipment  varies 
greatly  from  the  four  per  cent  arbitrary.  A  proper  life  table 
established   for   future   computations. 


464  MONTANA     UTILITIES     REPORTS 

Electric  Ltility  Jtates — Saturatiun — rations. 

8.  Patrons  of  a  small  electric  utility  situated  in  a  com- 
munity where  it  is  not  possible  to  develop  a  high  degree  of 
saturation  which  insures  a  dependable  and  profitable  demand, 
must  often  bear  higher  rates  than  like  plants  in  more  profit- 
able  territories. 

Charg-cs — Uncollectible — Discrimination. 

9.  A  public  utility  must  employ  more  than  ordinary  in- 
telligence to  collect  the  sums  due  it  because  rates  are  pre- 
scribed on  the  principle  that  each  consumer  and  each  class  of 
consumers  must  bear  its  just  share  of  the  costs  of  service 
and  the  principle  is  inoperative  and  the  fixing  of  fair  rates  a 
waste  of  time,  unless  users  are  required  to  pay  their  fixed 
share. 

Inquiry  into  reasonableness  of  proposed  rates  for  electric 
service  furnished  by  Libby  Water  and  Electric  Company  at 
Libby,  Montana,  upon  complaint  by  the  municipal  corpora- 
tion of  Libby.  Rates  prescribed  and  corrective  practices 
inaugurated. 

Appearances :  C.  A.  Griffin,  City  Attorney,  and  James 
M.  Blackford,  for  the  municipal  corporation;  Judson  Bibb, 
Manager,  and  C.  K.  Lee,  Accountant,  for  the  utility;  J.  H. 
Bonner,  Chief  Engineer,  and  E.  G.  Toomey,  Counsel,  for  the 
Commission. 

Before:     The  Commission,  en  banc,  in  Libby. 

By  the  Commission:  In  April,  1921,  the  Commission 
commenced  an  inquiry  into  the  reasonableness  of  the  rates 
of  the  Libby  Water  and  Electric  Company  for  electric  serv- 
ice at  Libby,  Montana.  This  action  was  prompted  because  of 
apparent  inequalities  in  the  present  schedule,  notably  dif- 
ferent rates  for  like  quantites  of  energy  furnished  business 
houses  and  residences,  obviously  low  rates  for  municipal 
lighting  and  misapplication  of  the  readiness-to-serve  power 
charge  as  a  minimum  charge.  In  September,  1921,  the  utiliy 
submitted  a  proposed  schedule  generally  modifying  the  pres- 
ent rates. 

The  proposed  tariff  was  accompanied  by  an  exhibit 
containing  a  comparison  of  earnings  per  consumer  under  the 
two  schedules  on  the  basis  of  operations  for  1920.  Recapitu- 
lation of  the  figures  showed  a  hypothetical  increase  in  gross 
income  of  $727.92  under  the  proposed  tariff,  making  a  total 
gross  income  of  $2,043.35,  or  3.08  per  cent  return  on  the 
reported  value  of  the  property.  The  proposal  met  the  oppo- 
sition of  the  city  council,  which  requested  time  to  make  an 
examination  into  the  company's  business,  reports  to  this 
Commission,  etc.  Opportunity  having  been  afforded  and 
investigation  made,  the  city,  on  November  14,  1921,  filed 
formal  blanket  protest  against  the  proffered  schedule,  alleg- 
ing, inter  alia,  that  present  rates  provided  a  reasonable 
return  on  the  depreciated  value  of  the  property  devoted  to 
public  use. 
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Following  receipt  of  the  city's  protest  this  Commission 
instituted  a  physical  valuation  of  the  company's  property 
through  its  engineering  department,  report  of  which  was 
filed  on  December  24,  1921,  and  on  January  28th  the  Com- 
mission submitted  to  the  utility  and  the  city  "a  schedule  of 
rates  for  electric  service  at  Libby,  which  we  propose  as  u 
temporary  measure,  to  be  further  adjusted,  if  necessary, 
after  a  fair  trial  proves  same  inequitable."  Protest  was 
again  entered  by  the  city  to  this  measure  on  the  ground  that 
it  meant  "an  average  gross  raise  in  rates  amounting  to 
approximately  5  per  cent."  The  case  then  went  to  hearing 
on  April  25,  1922. 

The  utility  is  located  just  outside  the  city  limits  oi 
L»ibby,  a  town  with  a  population  of  about  1,500  souls,  the 
county  seat  of  Lincoln  County,  on  the  main  line  of  the  Great 
Northern  Railway.  The  principal  industry  of  the  region  is 
lumbering,  the  mill  yards  of  the  J,  Neils  Lumber  Company 
adjoining  the  city  on  the  east.  This  industry  furnishes  the 
main  support  for  the  town,  and  the  latter's  fortunes  vary  in 
keeping  with  the  vigor  of  mill  operations. 

The  record  shows  that  the  municipal  corporation  granted 
a  25-year  franchise  for  electric  service  to  E.  K.Barnum  and 
Gordon  0.  Schaefer,  by  Ordinance  No.  36,  approved  on 
October  17,  1910,  and  wherein  maximum  rates  for  electric 
service  were  stated.  The  original  grantees  proceeded  with 
the  installation  of  'the  plant,  and  about  a  year  later  sold  all 
of  their  holdings,  including  plant  equipment  and  water 
rights,  to  the  present  corporate  owner. 

The  scheme  of  power  development  consists  of  diverting 
water  from  Flower  Creek  at  a  point  21/2  miles  south  of  Libby 
by  carrying  the  water  so  diverted  in  a  wood-stave  pipe  a 
distance  of  9,210  feet  to  the  top  of  a  prominent  bluff  at  the 
edge  of  town,  from  where  it  is  dropped  about  250  feet  in  a 
steel  penstock  to  the  power  house.  At  the  lower  end  of  the 
penstock  part  of  the  water  is  diverted  through  a  valve  to 
the  water  system  owned  and  operated  by  the  company  in 
addition  to  the  electric  utility.  The  water  not  so  diverted 
drives  a  Pelton-Francis  Turbine  directly  connected  to  a  gen- 
erator which  furnishes  current  over  a  pole  line  distribution 
system  to  all  parts  of  the  townsite  for  light  and  power 
service.  There  is  also  an  installation  in  the  power  house 
of  two  125-H.  P.  boilers,  steam  engine  and  generator  as  an 
auxiliary  to  the  water-power  plant.  The  installation  up  to 
the  power  house,  it  thus  appears,  is  made  for  the  joint  pur- 
pose of  supplying  domestic  water  and  electric  service,  and 
the  record  indicates  that  there  has  been  some  confusion  from 
an  accounting  standpoint  in  the  construction  and  operation 
of  the  two  utilities.  It  has  become  necessary  for  the  Com- 
mission to  make  a  segregation  of  values,  as  will  appear  under 
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the  heading  "Valuation."  In  Libby  the  Commission  met  the 
suggestion  that  inadequate  equipment  was  originally  installed 
to  supply  the  needs,  and  that  the  present  consumers  are 
obliged  to  pay  a  return  on  an  investment  somewhat  greater 
than  the  cost  of  a  first-class  plant  installed  at  the  outset 
and  designed  to  meet,  reasonably,  the  necessities  of  service 
at  Libby.  The  physical  examination  made  by  our  engineer- 
ing department  establishes  the  fact,  and  there  has  been  no 
attempt  to  diminish  its  force,  that  many  mistakes  were  made 
in  the  original  design  and  construction,  with  the  consequence 
that  the  present  owners  of  the  plant  have  experienced  a 
series  of  difficulties.  Misfortunes  culminated  on  February 
7,  1919,  when  the  power  house  and  equipment  were  burned. 
While  the  water  wheel  and  some  miscellaneous  pipes  and 
fittings  were  salvaged  and  are  now  in  use,  the  remainder  of 
the  units  was  a  total  loss,  and  no  insurance  was  in  force  to 
indemnify  the  company  for  same.  Some  patrons  seem  to 
entertain  the  belief  that  the  value  of  destroyed  property  is 
still  carried  in  the  rate  base,  whereon  they  are  required  to 
pay  a  return. 

The  corporation  has  authorized  the  issuance  of  7,000 
shares  of  common  stock,  par  value  $50.00  per  share  and, 
pursuant  to  this  authorization,  about  3,650  shares  have  been 
issued,  at  a  stated  total  par  value  of  $182,500.  On  September 
15,  1911,  bonds  in  the  total  sum  of  $100,000  were  issued 
against  the  property,  payable  on  September  15,  1926,  with 
interest  at  the  rate  of  6  per  cent  per  annum.  Cash  realized 
from  the  sale  of  bonds  was  $72,598.50,  indicating  that  the 
cost  of  financing,  promotion,  etc.,  was  rather  high,  or  that 
they  were  taken  at  a  heavy  discount  for  other  reasons.  The 
record  furnishes  the  inference  that  bonds  were  absorbed  by 
the  stockholders,  levies  having  been  made  in  the  form  of 
stock  assessments  and  bonds  issued  with  certificates  of  in- 
debtedness on  account  of  such  assessments. 

Valuation. 

Upon  the  inventory  made  by  our  engineer,  and  to  which 
no  exceptions  have  been  taken,  the  Commission  has  endeav- 
ored to  fix  the  present  fair  value  of  the  property  for  rate- 
making  purposes,  in  accord  with  the  concept  of  fair  value 
which  obtains  today  as  a  result  of  the  decisions  of  the 
Supreme  Court  of  the  United  States.  It  is  not  necessary 
here  to  reiterate  the  principles  of  such  decisions,  now  familiar 
law  and  heretofore  quoted  and  followed  by  the  Commission 
in  numerous  reported  cases.  Only  the  property  now  used 
or  usable  in  service  to  the  public  has  been  included  in  our 
valuation,  and  rates  predicated  thereon  are  in  no  manner 
burdened  with  the  values  of  units  destroyed  by  fire,  other- 
wise discarded  or  unnecessary.     It  is  only  fair  to  say  in  this 
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connection  that  the  company  made  no  claim  for  the  amortiza- 
tion of  destroyed  equipment.  No  figures  are  now  available 
as  to  the  cost  of  the  original  installation  made  by  the  pre- 
decessors of  the  present  company,  and  on  units  so  installed 
we  have  aimed  to  fix  the  cost  of  reproduction,  less  actual 
observed  depreciation.  Units  installed  during  the  recent 
period  of  price  inflation  have  been  charged  in  at  actual  cost. 
Thus,  the  so-called  split  inventory  basis  has  been  employed 
to  some  extent. 

The  company  reported  the  following  property  values  for 
the  electric  utility  from  year  to  year  since  the  Commission 
assumed  jurisdiction,  arriving  arbitrarily,  it  seems,  at  the 
segregations  between  the  electric  and  water  service.  Reports 
for  these  past  years  show  the  following: 

TABLE     I.  — ELECTRIC     UTILITY 


Year    ended 


Beginning 
of    year 


Additions 

during 

year 


Deductions 

during 

year 


Cose 
of    year 


June  30. 
June  30, 
June  30. 
June  30. 
June  30, 
Dec, 
Dec. 
Dec. 
Dec, 


31, 
31, 
31, 
31, 


1914. 
1915. 
1916. 
1917. 
1918. 
1918. 
1919. 
1920 
1921. 


.$51, 163.. 50 
55,671.10 
46.177.98 
48,914.00 
56.244.71 
57,635,94 
51,878,12 
59.863.13 
66.139.37 


P  4.561.37 
1.190.70 
2.736.02 
7.343.97 
1.381.38 
242.18 
1,985,01 
23.986.23 
2.850.04 


17,709.99* 


.?55 


56. 
57, 
57, 


24,87 
56,861.80 
48,914,00 
257,97 
626.09 
S7S.12 
59,863.13 
66,139.37 
68,988.93 


*Cliarged   off— loss  by   fire. 
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A  summary  of  our  figures   on   valuation,   by   principal 
items,  is  as  follows: 


TABLE    II.— ELECTRIC    UTILITY. 


Present       Cost  of 
Value          Repro- 
^  '^'"®          duction 

Actual          rp   .   , 
Cost            ^°^^' 

I.    PHYSICAL    PROPERTY—           

1.    Land — 

(a)  Reservoir   and    damsite 

S       125.00 

$  4,506.12 

(b)  Pipe-line    riglit-of-way    

318.75 

(c)  Power    house    site    

5.50.  00 1 

200.001 

1,480.001 

(d)  Waste    water   right-of-way 

(e)  Office  building  site 

$  2,673.75 

2.   Buildings — 

(a)   Power    house    

4,506.12 

1 

.$       500.00 
400.00 
800.00 
175.00 

(b)  Office   building        

5.220.00 
7,012.00 
2,375.00 

(c)   Store    building   

(d)  Manager's    residence    

(e)  Miscellaneous    buildings    

1,875.00 

3.   Dam.    Mch'l.    &.   Elec'l.    Equip... 
(a)   Dam   and    reservoir 

5  097.00 

(b)  Pipe-line     and     penstock 

13,047.00 
4.012.00 

(c)  Hydraulic   equipment   

22,156.00 

(d)  Generators  ....             

(e)  Boilers    and    engines     

1      9.51S.00 

(f)  Switchboards    and    instrum'ts.. 

14,607.00 

4.   Distribution     System— 

(a)   Pole   lines                       .        

(b)  Transformers     

3,207.00 

■ 

(c)  Meters    

2.229.001 

(d)   Serv'ice    

1,500.00 
501.00 

(e)  Municipal    lighting    

16,955.00 

5.   General    and    Miscellaneous — • 
(a)   Tailraee    and    flume 

1.500.00 

1,200.00 

324.00 

752.00 

(b)   Fiu'niture   and   fixtures 

(c)   Merehandice    

(d)  Miscellaneous   

3  776  00 

II.    INTANGIBLE    VALUES— 

1.   Organization   

i.\55.no 

2.    Franchise 

104.00 
2,fi00.00 
2,571.00 

3.   Water   riglits    

4.    Engineering    and    supervision 

6,530.00 

TOTAL 

.$  2, 673.  751  $51   f>n'''  on 

$19  113  1'' 

$73,07.s.S7 

Land. 

In  the  summary  above,  as  far  as  the  figures  concern 
land  values,  50  per  cent  of  the  value  of  the  reservoir  and 
damsite,  of  the  pipe  line  right-of-way,  of  the  power  reser- 
voir site  and  penstock  right-of-way  and  of  the  office 
building  site  has  been  allocated  to  the  electric  utility;  the 
power  house  site,  including  the  fuel  tract  at  a  value  of 
$350.00,  and  the  waste  water  right-of-way  from  the  turbine 
to  the  point  of  return  from  the  channel  of  Flower  Creek  at 
a  value  of  $200.00,  being  employed  solely  for  the  electric 
utility,  has  been  charged  in  full  for  that  service.  Values 
have  been  fixed  on  the  basis  of  the  present  market  value  of 


PUBLIC     SERVICE     COMMISSION  469 

the  land  according  to  the  rule  laid  down  in  Denver  v.  Denver 
Union  Water  Works,  246  U.  S.   178. 

Buildings. 

Present  power  house  was  erected  in  1920,  and  the  actual 
cost  thereof,  including  clearing  the  site,  was  $4,506.12,  the 
whole  of  which  sum  must  be  charged  to  the  electric  service. 
The  value  of  the  office  building,  $1,000,  has  been  divided 
equally  between  the  two  utilities,  and  the  same  is  true  of  the 
manager's  residence,  the  store  building  and  miscellaneous 
buildings,  tool  houses  and  sheds.  The  allocation  of  the  fore- 
going values  equally  between  the  two  utilities  must,  of 
necessity,  contain  some  arbitrary  elements,  since  it  is  im- 
possible to  ascertain  precisely  the  uses  made  of  land  and 
buildings  by  each  utility.  The  division  has  not  been  made, 
however,  without  study  of  the  exactions  demanded  in  actual 
operation  by  each  service.  On  this  basis  an  equal  division 
seems  as  fair  as  it  is  now  possible  to  state. 

Remaining  Tangibles. 

Fifty  per  cent  of  the  values  found  for  the  dam  and 
reservoir  (built  piecemeal  from  1911  to  1921),  pipe  line  and 
steel  penstock  has  been  assigned  to  the  electric  utility.  We 
are  not  unmindful  of  the  fact  that  this  division  may  be 
inaccurate,  but  we  are  of  opinion  that  it  results  as  fairly  as 
any  theoretical  division.  Of  course,  we  might  speculate  as 
to  the  probable  value  of  a  separate  installation  for  this 
utility,  on  the  basis  of  the  physical  factors  here  present, 
and  charge  anything  not  included  in  the  separate  installa- 
tion to  the  water  utility,  but  such  a  course  would  ignore  the 
plant  now  before  us.  We  must  take  the  facts  as  we  find 
them,  and  the  circumstance  that  they  do  not  yield  to  clear 
analysis  furnishes  no  excuse  for  departing  from  them. 
Whether  or  not  the  property  elements  and  devices  above 
might  be  employed  in  whole  or  in  part  for  the  electric  utility 
alone,  they  are_here  employed  for  both  services  and  they  ars 
fairly  adapted  to  each  service. 

The  remaining  items  of  physical  property,  being  devoted 
to  the  electric  utility  exclusively,  are  charged  in  full  thereto. 

Intangibles. 

In  the  absence  of  original  cost  figures  for  a  premise,  we 
have  followed  a  more  or  less  common  practice  in  fixing  the 
value  of  expenditures  for  organization  at  a  percentage  of  the 
total  of  items  1,  2,  3  and  4  in  the  table  above.  Two  per  cent 
of  this  total  is  $1,255,00,  to  be  passed  into  the  rate  base. 
This  method  of  arriving  at  the  allowance  is  not  altogether 
satisfactory.  Organization  expenditures  are  not  as  easily 
ascertained  as  engineering  costs.  The  latter  costs  are  more 
or  less  standard,  engineering  services  varying  with  construe- 
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tion  work  of  a  given  magnitude  with  a  relative  certainty  in 
all  but  extraordinary  cases  or  contingencies.  This  fact  has 
led  commissions  to  state  engineering  allowances  as  a  given 
percentage  of  the  cost  of  construction.  Organization  services 
are  not  standardized  and  their  value  varies  to  such  a  degree 
that  their  statement  as  a  percentage  of  the  cost  of  physical 
units  is  not  practicable.  We  have  followed  the  method  here 
for  lack  of  a  better  guide. 

The  sum  of  $104.00  for  "franchise"  represents  50  per 
cent  of  the  amount  shown  by  the  books  to  have  been  actually 
expended  in  securing  the  right  to  occupy  the  streets,  alleys 
and  other  public  places.  A  franchise,  as  such,  ordinarily  has 
no  value  for  rate-making  purposes.  This  is  not  because,  as 
is  sometimes  stated,  "a  franchise  is  a  gift  of  the  people,"  for 
there  is  no  element  of  gift  or  donation  therein.  A  reading 
of  almost  any  franchise  manifests  this  fact,  and  particularly 
of  franchises  granted  to  and  held  by  public  service  corpora- 
tions. In  return  for  the  right  of  occupancy,  the  city  or 
other  political  agency  exacts  from  the  grantee  or  its  suc- 
cessors obligations  whose  proper  performance  is  of  great 
importance  to  the  public  and  fraught  with  heavy  responsi- 
bilities to  the  corporation.  Far  from  issuing  as  gratuities, 
franchises  are  bartered  for  a  quid  pro  quo.  The  true  ground 
for  refusing  any  valuation  to  franchises  is  found  in  the  fact 
that  they  no  longer  confer  any  immunity  from  regulation. 
The  matter  was  well  stated  by  Judge  Learned  Hand  in  Con. 
Gas  Co.  V.  Newton,  267  Fed.  231,  P.  U.  R.  1920-F  483,  496, 
where  he  said:  "...  If  this  case  were  res  Integra,  I 
should  not  hesitate  to  refuse  any  valuation  to  the  company's 
franchises.  On  principle,  the  case  is  very  clear.  A  franchise 
is  a  right  to  keep  mains  in  the  streets  and  furnish  gas  to 
the  inhabitants  of  the  city,  and  it  is  granted  upon  condition 
that  the  rates  shall  be  controlled.  If  the  fr  nchise  gets  a 
value  because  the  rates  have  not  been  controlled,  the  'reason- 
able expectation'  of  their  continuance  is  without  basis,  and 
that  is  the  only  possible  ground  for  a  vested  interest  in  such 
rates.  The  inaction  of  the  authorities  in  the  past  gives  no 
prescription,  and  without  such  prescription  the  franchise 
can  have  no  capital  value  unless  the  very  point  is  assumed. 
That  the  franchise  has  a  kind  of  value  is,  of  course,  true 
enough ;  it  alone  protects  the  'tangibles'  from  becoming  junk ; 
but,  as  part  of  the  'rate  base,'  it  should  never  figure.  This 
was  all  stated  in  Consolidated  Gas  Co.  v.  New  York,  157 
Fed.  849.  .  .  ."  And  see  Georgia  Railwav  &  P.  Co.  v. 
Railroad  Com.,  278  Fed.  242. 

Only  such  sums  as  have  been  actually  and  lawfully  ex- 
pended for  franchises  may  be  properly  capitalized,  ordinarily 
legal  costs.  It  is  on  this  basis  that  the  sum  above  is  passed 
into  the  rate  base.  Re  Mission  Range  Power  Co.,  13  M.  U.  R. 
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150,  P.  U.  R.  1920-C  56;  Potomac  Electric  Power  Co.  v. 
Public  Utilities  Commission,  P.  U.  R.  1920-C  326;  Maires  v. 
Flatbush  Gas  Co..  P.  U.  R.  1920-E  930;  Bronx  Gas  &  Elec. 
Co.  V.  Public  Service  Commission,  P.  U.  R.  1920C  788,  1920 
App.  Div.  13,  180  N.  Y.  Supp.  38;  Re  Bismarck  Gas  Co., 
P.  U.  R.  1920-F  1014. 

Water  Rights. 

The  water  right  now  beneficially  used  by  the  utility  is 
the  Flower  Creek  right,  approximating  25  second-feet.  This 
has  been  valued  arbitrarily  at  $200  per  second-foot,  one-half 
of  the  total,  or  $2,500,  being  charged  to  the  electric  utility. 
Filings  on  Granite  Creek  for  25  second-feet  and  on  Parmen- 
tier  Creek  for  600  second-feet,  representing  undeveloped 
rights,  are  allowed  at  $100  each,  being  the  actual  cost  of 
their  acquisition  to  date.  No  attempt  is  i;iade  to  speculate 
as  to  their  potential  value  since  the  rights  are  not  now 
devoted  to  public  service.  One-half  of  the  charge  therefor 
is  assigned  to  the  electric  service,  making  a  total  valuation 
for  water  rights  of  $2,600. 

Engineering  and  Supervision. 

For  engineering  and  supervision  we  have  taken  4  per 
cent  of  the  values  under  1,  2,  3,  4  and  5  through  tailrace 
and  flume.  What  items  there  are  on  the  books  under  this 
head  indicate  that  the  method  used  develops  a  figure  rela- 
tively correct  and  relatively  fair. 

Depreciation. 

The  record  contains  considerable  evidence  on  the  subject 
of  depreciation.  The  city  claims  that  a  clear  deduction 
should  be  made  for  all  accrued  depreciation  to  date,  while 
the  company  asserts  that  past  rates  have  not  recouped  an 
adequate  depreciation  set-off  and  that,  consequently,  values 
arrived  at  in  Table  No.  II  above  should  not  be  sealed.  The 
annual  reports  filed  since  1914  indicate  that  the  following 
^ums  have  been  charged  to  depreciation  each  year: 

Charged  for 
Year  Ended —  Depreciation 

June    30,     1914 $   2.22S.90 

June    30,     1915 3,411.71 

June    30,    1916..". 1.730.93 

June    30.    1917 1,955.4.5 

June    30,    1918 l,931.9fi 

Dec.    31,    1918 932. 3S 

Dec.     31,     1919 1.90fi.S7 

Dec.    31.     1920 1.122.19 

Dec.    31,    1921 2.759.58 

TOTAL $17.  980.  06 

Whatever  may  have  been  done  with  the  above  sum,  it 
is  clear  that  past  rates  have  reimbursed  the  investors  for 
some  depreciation,  and  on  the  basis  we  establish  for  future 
setups,  for  all  acrued  depreciation.     It  is  equally  clear,  how- 
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ever,  that  the  charges  made  for  and  on  account  of  deprecia- 
tion bear  no  relation  to  the  fact,  for  the  books  show  that  it 
has  been  the  custom  to  charge  approximately  4  per  cent  of 
the  total  book  value  each  year  to  depreciation.  This  method 
is  wholly  capricious.  There  is  no  depreciation  in  land  or 
water  rights,  while  the  depreciation  on  other  equipment  will 
vary  greatly  from  the  4  per  cent  arbitrary.  After  physical 
inspection  of  the  condition  of  plant  units,  we  conclude  that 
$12,843.35,  or,  in  round  number,  $12,844.00,  should  be  de- 
ducted for  accrued  depreciation  to  date,  bearing  in  mind,  of 
course,  that  it  has  actually  been  earned.  Consideration  has, 
of  course,  been  given  to  the  age  of  the  units  involved,  to- 
gether with  probable  future  usefulness  and  present  service. 
The  process  and  results  are  illustrated  in  the  table  following: 


Age 


T^ife 
Years 


Reproduc- 
tion Cost 


9^  Depre- 
ciation 


Total  De- 
preciation 


INTANGIBLE    VALT'ES— 

Orfranization      

Franchise      

Riglits,     Ijicenses,     etc.. 


TOTAL.. 


LAND 


BUILDINGS— 

Power    TTonse    

Office    Bviilrling'    

Store    Buildings    

Manager's    Residence 
Misc.    Buildings   


TOTAL.. 


EQP. 


HYDRAULIC  &  ELEC. 
Dain  and  Reservoir.. 
Wood    Pipe    Line,     lower 

4.400    ft 

Upper     4.S10     ft 

Penstock    

Pelton-Francis    Turbine 

Water    Wheel,     governor... 
Generators    and    Exciters.. 

Boilers    and     Engine :.... 

Switchboards     


TOTAL.. 


DISTRIBUTION      SYSTEM.. 

GENERAL    AND   MISC.— 

Flume     

Furniture    

Mr-i-cha  ndise    

Miscellaneous     

Construction 


Values 


■  I 


TOTAL     I 

GRAND   TOTAL   


11 


S 
11 
11 

n 
1 
1 


25 


40 
20 
20 
25 
15 


50 

25 
15 
50 

20 
20 
25 
25 


20 

20 
15 

15 
50 


1,255.00 

104.00 

2,600.00 


3,959.00 
2,674.00 


.$  4,506.00 
500.00 
400.00 
800.00 
175.00 


$  6.3S1.00 


5,097.00 

5,915.00 
5.000.00 
2,132,00 
2,925.00 
1.0S7.00 
5.2''0.00 
7.012.00 
2.375.00 


$36,763,00 

.n6,955.00 


1.500.00 

1.200.00 

324.00 

752.00 

2,571,00 


$  6.347.00 


$73,079.00 


44% 


2y2'/r 

20<7r 

30% 
15% 
10% 


25% 

30% 
75% 
5% 
40% 
2% 
3% 
2% 
1% 


20% 


5% 
20% 


10% 
5% 


0.00 

45.75 

0.00 


(  $ 

45.75 

s 

1 

0.00 

I 

1  $ 

1 

r 

112.65 
100.00 
120.00 
120.00 
17.50 

1  $ 

470.15 

•'?  1 

.1-74.25 

774.50 
750.00 
106.60 
770.00 

21.75 
156.60 
140.25 

23.75 


$  S. 417. 70 
$  3.391.00 


I  S    75.00 
I      240.00 


75.20 
128.55 


$   518.75 


I  $12,843.35 
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To  provide  an  adequate  depreciation  reserve  about 
$2,560.00  should  be  set  aside  annually  in  percentages  as 
f  ollovi^s : 


Reproduc-      Estimated      Annual 
tion  Life  Per- 

Cost  Years  centage 


Amount 


INTANGIBLE      VALUES— 

Organization    

Franchise     

Riglits,    License,    etc 

LAND    

BULIDINGS— 

Power    House    

Office   Building-   

Store  Building  

Manager's  Building  

Misc.    Buildings    

DAM     

Wood   pipe-line    

Penstock     

Hydraulic    Equipment    .... 

Generators     

Boilers  and   Engines 

Switciiboards  and  Inst... 
DISTRIBUTION  SYSTEM- 
GENERAL    &    MISC.— 

Flume     

Furniture    

Mercnandise    

Miscellaneous    

Construction    Values    

TOTAL I 


$  1,255 

104 

2,fi00 

2,674 

4,506 

500 

400 

800 

175 

5,097 

10.915 

2,132 

4,012 

5.220 

7.012 

2,375 

16,955 

1 ,  500 

1,200 

324 

752 

2,571 

$73,079 


4% 


21/2% 

5% 
5% 
4% 

6.66% 
2% 
5% 
2% 

3.33% 
5% 
4% 
4% 
4% 

5% 
6.66% 


6.66% 
2% 


Annual 


0.00 
4.16 
O.OC 
0.00 

112.65 

25.00 

20.00 

32 .  00 

11.65 

101.94 

545.75 

42.64 

143.59 

261.00 

280.48 

95.00 

678.20 

75.00 

79.92 

0.00 

50.08 


$2,559.00 


Deducting  $12,844  from  the  reproduction  cost  of  $73,079 
leaves  $60,235  as  the  rate  base  upon  which  the  investors  are 
entitled  to  exact  a  fair  return. 

Revenues   and    Expenses. 

Revenues  and  expenses  of  record  in  the  annual  reports 
on  file  with  the  Commission  are  as  follows: 


Year    Ended — 

Operating 

Revenues 

Operating 
Expenses 

Gross 
Income 

Rate  Base 
Book  Val. 

No.     of    Con- 
sumers    per 
Year 

June 
June 
June 

30, 
30, 
30, 
30, 
30, 
31, 
31, 
31. 
31. 

Tot 

1914 

1915 

1916 

$     7,551.42 
10.652.421 
11.325.621 
11,266.841 
12,975.371 
5,820.64 
13,460.10 
15,395.05 
15,017.77 

$     5.589.33 
8.963. 66 
6.358.77 
7.942.62 
8,913.30 
4,010.50 
9,806.92 
13.263.56 
14,825.26 

$     1,962.09 
1,688.76 
4.966.85 
3.324.22 
4,062.07 
1,810.10 
3,653.18 
2,131.49 
192.51 

$  55.724.87 
56.861.80 
48.914.00 
56,257.97 
57,626.09 
57,878.12 
59,863.13 
66,139.37 
68,988.93 

161 
240 
237 

June 
June 
Dec. 
Dec. 

1917 

1918 

1918 

1919... 

241 
289 
349 
362 

Dec. 
Dec. 

1920 

1921 

313 
283 

$103,465,231 

1 

$  79,673.96 

$  23,791.27 

$528,254.28 

2.475 

Destruction  of  the  power  plant  by  fire  on  February  3, 
1920,  requiring  emergency  operation  by  purchase  of  energy 
from  the  J.  Neils  Lumber  Company  until  September  1,  1920, 
at  $20.00  per  day,  makes  it  necessary  to  eliminate  the  years 
1919  and  1920  as  expense  bases  for  the  future. 
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Some  current  was  purchased  during  1921  and  certain 
items  were  improperly  charged  to  operating  expenses  for 
that  period.  Hence,  we  have  undertaken  a  readjustment  of 
operating  expenses  for  1922,  using  the  year  1921,  as  the 
most  recent  experience,  as  far  as  we  think  proper.  For 
comparative  purposes  we  exhibit  the  company's  estimate  of 
1922  operations  against  1921  operations  on  the  following 
page: 


PUBLIC   SERVICE    COMMISSION 


475 


c  >-• 


0; 
0)    3 


0; 

B  O 
m 

H 


o 

a 

1 


a 


o 

G 

0) 


3  O 

c  a 


O 

C2 

o 

00 
(M 

in 

T3< 

CM 

o 

U3 

in 

oo 


to 


to 


o 
to 

o 

C3 

CO 

lO 

5D 

•^ 

00 

e^ 

«^ 

oo  CO 

O 
O 

coo 

■H  00 

CO<M 

rH 

in 

TJ-  00 

tC  r-l 

in 
in 

in  00 

CO  rt 

ooo 

CO  1-1 

00  o 

00 

tH 

c^ 

00  Tl- 
6* 

cg  rH 
so- 

in 

6^ 

m  o 
oao 


CO  o 
OOi-H 
O  (M 


in  c^  o 

T1  -^  O 

c2  !x  in 

Oi  t—  OJ 

C-1  O  ■•J' 


oo 
oo 


oco 


o 
in 


o 
o 


o 
o 


in  o 

CO  t^ 


oo  -* 

O  O  CD 

in  oc- 

t-  m  "O 

eg 


CO  tr- 
ee -^ 


(M  Ci  CI 
■M  t-  CO 

»-H  -n-  O 
CO  C-J  C^l 

00  CD  ^ 


O  O 

in  T~* 


O  O  ^r 

rH  oc  CD 


O 

o 


o 


0) 


■r-t  rH  CC 
?r  CO  CO 
C-t-  00 


CO 

CI 

in 

in 

n-H  O 
I-  CI 

CO 

ego 

tH  CO 

OS  o 
CD  m 

CO  CD 

-r 

"S-  n 

CD  CC 
-T  CI 

o 

CD 

r-t 

CD 

CD 

meg 

00  TJi 

OS 

eg 

CD 

C^l 

CO 

o 

1—1 
i—t 

CO  t- 
t-  r-< 
l-^  O 

CI 

~r 

00  Ui 

rH  l-H 
^5- 

CO 


co  CO  m 

C^  CJ  CD 
r-i  CI 


CO 

in 

CD  rH 

C-Cl 

CO  «»< 

t- 

03 

in 

ino> 

C3  i-i 

OO  in 

CO  o 

rH 

eg 

■^  in 

Oin 

Cl  rH 
6^ 

a; 
C 
a; 

o 


C 
d 
c 


^ 


c     s  >■ 


<1> 

Sogo 


CD 
O 

0. 


c 


I— I 

m 


o 
as 
;h 

C 

o 
O 


1 .5^  ia 

12  o  d  C 

Si  53o 


O 


.2  c 

o 


CD  :: 


K  i-  c  n 

M 
I— I 

Q 
I? 


I— I 
o 

w 

Oh 

H 
0 


CO 

q;  CO  CD 

to  05t- 

S  551"- 
•re-,  o 

Hooo> 

"  CD  CC 

.see 

-w  o  O 

QOOCD 

_,  t.  t- 

d  3  3 
-*-»■*-»-*-< 
c  <u  a) 


c 

a) 

> 

to 

5/ 

C 

« 

0; 

0/ 

be 

;h 

3 

tti 

CT 

n) 

<D 

p, 

cd 

O 

, 

, 

cS  si 

■U-li 

o  o 

h- 

l-H 

u 

t-H 

Q 


476  MONTANA    UTILITIES    REPORTS 

The  heavy  increase  noted  in  the  utihty's  estimate  of 
operating  expenses  for  1922  is  due  to  fuel  expense,  $3,267.26 
for  steam  fuel,  as  against  $424.11  reported  for  1921.  Fuel 
for  this  year  must  be  figured  at  $5.00  per  cord,  as  against 
a  maximum  of  $4.25  for  1921,  but  we  are  not  advised,  nor 
do  we  know  of  any  necessity  for  the  great  increase  in  quan- 
tity of  fuel  required.  We  infer  that  fuel  has  been  stored 
for  future  use,  and  if  so,  all  the  expense  thereof  should  not 
be  charged  to  1922.  On  the  basis  of  past  operations  we  esti- 
mate that  200  cords  of  wood  will  be  sufficient  for  operations 
this  year.  We  add  $575.89  to  fuel  costs  for  1921,  which  were 
$424.11,  to  cover  fuel  wood  requirement  for  1922. 

Effective  July  1,  the  salary  of  an  office  clerk  was  in- 
creased $10.00  per  month,  and  an  engineer  employed  at 
$125.00  per  month  in  lieu  of  a  helper  theretofore  engaged 
at  $50.00  per  month.  These  increased  salaries  will  add 
$1,020  per  annum,  or  $510.00  over  1921  for  the  last  six 
months  of  1922. 

Installation  of  additional  meters  (about  100)  will,  of 
course,  increase  meter  reading  and  collection  expenses,  but 
we  think  $445.01  an  excessive  estimate.  The  installations 
will  increase  meters  in  residences  about  50  per  cent,  and  we 
think  collection  and  meter  reading  expenses  should  bear  a 
fairly  constant  relation  to  the  increase.  We  allow  $100.00 
additional  for  1922,  a  liberal  estimate  in  view  of  the  fact 
that  installation  of  meters  is  now  in  progress.  In  a  town  the 
size  of  Libby  meter  reading  should  be  performed  by  the 
regular  clerical  force.  The  increases  noted  seem  to  us  to 
comprise  all  that  are  fairly  permissible  to  be  included  in 
fixing  rates  for  the  future. 

To  actual  operating  expenses  for  1921,  $10,886.89,  we 
add  $575.89  for  increased  fuel  costs,  $510.00  for  increased 
wages  and  $100.00  for  increased  collection  costs,  a  total  of 
$1,185.89,  making  $12,072.78,  from  which  must  be  deducted 
current  purchased  in  1921,  $888.71,  an  expense  not  appearing 
or  not  likely  to  appear  in  1922,  and  interest  on  note  indebt- 
edness, $862.09,  an  improper  charge  to  operating  expenses, 
a  total  of  $1,700.80,  leaving  $10,371.98  as  bare  operating 
expenses.  To  this  total  must  be  added  taxes  on  the  basis  of 
60  ner  cent  of  the  actual  taxes  for  1921.  $1,414.65,  depre- 
ciation at  $2,559.  and  fair  return  at  8  per  cent  on  $60,235, 
$4,818.80,  a  total  requirement  for  1922  of  $19,164.32.  Rev- 
enues for  the  first  six  months  were  $8,505.71,  and  at  the 
same  rate  may  be  estimated  as  $17,011.42. 

Excluding  any  allowance  for  return,  the  cost  of  gener- 
ating energy  for  1922  on  the  basis  of  our  estimate  of  ex- 
penses and  the  number  of  kilowatt  hours  generated  in  1921, 
will  be  $14,345.52,  divided  by  369,210  or  3.88  cents  per 
kilowatt  hour.     Assuming  that  a  10  per  cent  increase  in  the 


PUBLIC    SERVICE    COMMISSION  477 

number  of  kilowatt  hours  generated  can  be  realized  within 
the  expenses  estimated,  the  per  kilowatt  hour  cost  at  the 
switchboard  will  be  $14,345.52,  divided  by  406,131,  or  3.53 
cents.  These  generated  kilowatts,  however,  are  not  all  rev- 
enue producing,  for  there  is  an  inevitable  loss  in  distribu- 
tion, and  under  the  partial  flat-rate  system  here  in  vogue 
a  further  loss  of  revenue  producing  kilowatts.  The  factor 
taken  for  the  divisor  should  be  kilowatt  hours  sold,  adjusted 
to  eliminate  faulty  losses.  Employing  this  divisor,  the  cost 
per  revenue-producing  kilowatt  would  be  greater  than  the 
cost  per  generated  kilowatt.  In  the  absence  of  this  knowl- 
edge, however,  the  latter  result  is  the  only  stable  factor 
for  present  guidance.  In  our  estimate  above  we  have  cut 
operating  expenses  to  the  bone,  and  it  is  not  improbable  that 
under  present  unsettled  conditions  requirements  will  approx- 
imate $20,000  for  this  year. 

It  is  plain,  both  from  the  deficit  above  appearing  and 
from  the  cost  of  generating  a  kilowatt  hour,  that  some 
measure  of  relief  must  be  granted  the  utility.  We  refrain 
from  granting  a  horizontal  rate  increase  for  three  reasons: 
(a)  Because  the  metering  of  all  services  v/ill  add  a  substan- 
tial percentage  of  revenue-producing  kilowatts  now  lost 
through  flat  rates ;  (b)  because  accurate  rate  making  is 
impossible  until  metering  is  completed  and  a  trial  period  has 
been  had  thereunder,  and  (c)  lastly,  because  we  are  satisfied 
that  the  present  management  of  the  plant  will  rectify  errors 
heretofore  made  and,  generally,  secure  healthy  function  and 
improved  public  relations.  In  this  connection  we  are  of 
opinion  that  past  deficits  are  largely  the  company's  own 
fault.  The  company's  determination  to  meter  all  services 
without   compulsion   from  the   Commission   is   commendable. 

The  order  will  increase  those  rates  now  under  cost-of- 
production,  or  so  close  thereto  as  to  jeopardize  a  fair  return, 
eliminate  the  discrimination  against  residence  consumers  by 
promulgation  of  a  schedule  to  embrace  all  residence  and  com- 
mercial consumption  of  like  quantities  of  energy  and  include 
a  readiness-to-serve  charge  in  the  power  schedules  to  reim- 
burse the  utility  for  its  standing  investment  for  power  con- 
sumers and  prevent  saddling  the  cost  thereof  on  those 
patrons  who  are  steady  purchasers.  We  reserve  the  right 
to  open  this  case  at  any  time  after  completion  of  metering 
to  determine  the  force  of  results  then  exhibited. 

The  company  must  remember  that  rates  must  be  made 
not  for  every  temporary  fluctuation  in  operating  costs,  but 
to  meet  governing  tendencies  in  force  for  a  year  and  up- 
wards. Patrons  of  a  plant  of  this  size,  situated  in  a  com- 
munity where  is  it  not  possible  to  develop  that  degree  of 
service  saturation  which  insures  a  dependable  and  profitable 
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demand,  must  often  bear  higher  rates  than  hke  plants  in 
more  profitable  territory.  Such  a  burden  is  exacted  by  the 
force  of  circumstances  of  location  and  population — not  by 
the  plant   entrepreneurs. 

It  is  noted  that  the  past  substantial  sums,  representing 
uncollectable  accounts,  have  been  charged  off  to  profit  and 
loss.  We  are  not  convinced  that  every  reasonable  effort  was 
made  to  gather  in  these  sums — in  short,  that  they  were 
"uncollectible."  A  public  utility  must  employ  more  than 
ordinary  diligence  to  collect  the  sums  due  it,  because  rates 
are  prescribed  on  the  principle  that  each  consumer  and  each 
class  of  consumers  must  bear  its  just  share  of  the  costs  of 
service.  The  principle  is  inoperative,  and  the  prescription 
of  fair  rates  a  waste  of  time,  unless  the  users  are  required 
to  maintain  their  fixed  share.  Of  course,  there  will  always 
be  some  individuals  from  whom  collections  can  not  be  made. 
To  provide  against  such  delinquents  our  Uniform  Classifi- 
cation of  Accounts  for  electric  utilities  authorizes  the  fol- 
lowing charge  to  operating  expenses: 

"Uncollectible  Accounts  (Reserve  Charge) .  Charge  to 
this  account  each  month,  making  a  corresponding  credit  to 
the  Uncollectible  Accounts  Reserve,  an  amount  which  is  esti- 
mated by  its  uniform  application  throughout  the  year  will 
yield  to  such  reserve  fund  an  amount  sufficient  to  cover  all 
accounts  for  service  which  become  uncollectible  and  are 
charged  to  the  reserve  account  because  of  the  removal  of  the 
debtor  beyond  the  jurisdiction  of  the  state,  the  operation  of 
the  Statute  of  Limitations,  discharge  in  bankruptcy,  or  for 
any  other  sufficient  reason,  after  diligent  effort  to  collect." 

This  provision,  however,  is  not  to  be  used  as  an  excuse 
for  failure  vigorously  to  make  collections.  It  is  a  concession 
to  the  inevitable,  and  to  the  extent  that  such  charges  must 
be  made,  saddles  on  the  faithful,  debt-paying  patron  the 
arrears  of  the  drone  and  dead-beat — an  obvious  descrimi- 
nation.  Unless  accounts  are  in  reason  uncollectible  we  will 
not  sanction  charges  therefor  as  an  item  of  operating  ex- 
pense. If  charges  for  collectible  ileni^  are  made,  we  shall 
require  the  utility  to  bear  them  as  a  penalty  for  lack  of 
diligence. 

The  company,  in  order  to  protect  itself,  should  avail 
itself  of  the  benefits  of  Rule  15  of  the  Commission's  Standard 
Rates  for  Electric  Utilities,  which  provides: 

"Rule  15. — Deposits. 

"(a)  Each  utility  may  require  from  any  consumer  or 
prospective  consumer  a  deposit  intended  to  guarantee  pay- 
ment of  bills.  Such  deposit  shall  not  exceed  the  amount  of 
an  estimated  forty-five  days'  bill  of  such  consumer.  Interest 
shall  be  paid  by  the  utility  upon  such  deposits  at  the  rate  of 
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six  per  cent  per  annum,  payable  annually,  for  the  time  such 
deposit  was  held  by  the  utility,  provided  such  period  was 
not  less  than  six  months. 

"(b)  Each  utility  receiving  deposits  from  consumer 
shall  keep  a  Consumers'  Deposit  Book  showing:  (1)  The 
name  of  each  consumer  making  a  deposit,  (2)  the  premises 
occupied  by  the  consumer,  (3)  the  amount  and  date  the 
deposit  was  made,  and  (4)  a  record  of  each  transaction  con- 
cerning the  deposit,  such  as  payment  of  interest  and  interest 
credited. 

"(c)  Each  utility  shall  issue  to  every  consumer  from 
whom  a  deposit  is  received  a  non-assignable  receipt. 

"(d)  Each  utility  shall  provide  reasonable  ways  and 
means  whereby  a  depositor  who  makes  application  for  the 
return  of  his  deposit  or  any  balance  to  which  he  is  entitled, 
but  is  unable  to  produce  the  original  receipt,  may  not  be 
deprived  of  his  deposit  or  balance." 

The  practice  of  furnishing  free  service  to  some  con- 
sumers and  reduced  rates  to  others,  without  specific  authori- 
zation by  tariff  here  approved,  is  prohibited  by  law.  It  is  as 
indefensible  in  ethics  as  it  is  unlawful.  The  company  must 
cease  this  practice  forthwith,  and  it  makes  no  difference 
whether  the  recipient  of  such  service  is  an  employe  of  the 
company,  the  city  or  county  or  a  private  individual. 

Hereafter  the  company,  a  Montana  corporation,  shall 
keep  all  of  its  books,  records  and  accounts,  including  cor- 
porate minute  books  and  stock  registers,  at  its  office  in 
L^ibby,  Montana.  (Sec.  3885,  R.  C.  M.  1921.)  The  present 
practice  of  keeping  part  of  the  corporate  books  in  Wyoming, 
divorced  from  the  active  management,  causes  unnecessary 
expense  and  delay  in  transacting  company  business  and 
impairs  this  Commission's  right  of  examination  of  records 
and  documents  essential  to  intelligent  understanding  of  the 
utility's  affairs.     An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol,  Helena,  Montana,  on 
Tuesday,  the  8th  day  of  August,  1922,  commencing  at  10 
o'clock  A.  M.,  present  Chairman  Dennis  and  Commissioners 
Boyle  and  Ross,  in  the  matter  of  the  complaint  of  the  City 
of  Libby,  Montana,  a  municipal  corporation,  vs.  the  Libby 
Water  and  Electric  Company,  for  alleged  unreasonable  rates 
and  inadequate  service  at  Libby,  Montana,  and  into  the  mat- 
ter of  an  inquiry  into  the  reasonableness  of  proposed  rates 
for  electric  service  offered  by  the  utility,  these  matters 
being  before  the  Commission  upon  complaint  of  the  city 
aforesaid  and  upon  the  initial  motion  of  this  Commission,  and 
a  full  investigation  of  the  matters  and  things  involved  having 
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been  had,  including  public  hearing  at  Libby,  Montana,  and 
the  Board  having  this  day  filed  its  report  setting  forth  its 
findings  and  conclusions  herein,  which  report  is  hereto 
attached  and  of  this  order  made  a  part,  and  now,  the  Board 
being  fully  advised  in  the  premises, 

IT  IS  ORDERED,  That  the  following  schedule  of  rates 
for  electric  service  at  Libby,  Montana,  shall  be  filed  by  the 
Libby  Water  and  Electric  Company,  in  proper  tariffs,  with 
this  Commission  on  or  before  the  25th  day  of  August,  1922, 
and  that  said  rates  shall  be  and  constitute  the  only  lawful 
rates  for  all  electric  service  rendered  by  said  utility  from 
and  after  the  first  day  of  September,  1922,  to-wit: 

SCHEDULE    "A" 

General    Lighting    Rates. 

First     25   Kw.    Hr.    used    per   month....l5c    per  Kw.  Hr. 

Next     25    Kw.    Hr.    used    per    month. ...13c    per   Kw.  Hr. 

Next     50    Kw.    Hr.    used    per   month.. ..lie   per    Kw.  Hr. 

Next    100    Kw.    Hr.    used   per   month....  9c    per   Kw.  Hr. 

Next   300   Kw.    Hr.    used    per    month....  7c    per   Kw.  Hr. 

Additional  Kw.    Hr.    used   per  month....  6c   per  Kw.  Hr. 

Discount   10%    if  paid   within    ten   days  after   the   close  of   of   the   month    In 
which  service  was  rendered. 

Minimum   monthly   charge,    $1.50. 


<i  nf  T 


SCHEDULE     "B 

Power    Rates. 

Alternating   current    motor,    $1.00    per    H.    P.    per    month,    plus    the    toUow- 
ing    sliding    scale    rate    per    kilowatt    hour. 

First  100  Kw.   Hr.   used  per  month...       8c  per  Kw.   Hr. 

Next  200  Kw.    Hr.   used  per  month....       Gc  per  Kw.   Hr. 

Next  1,200  Kw.   Hr.   used  per  month....       4c  per  Kw.   Hr. 

All    additional    Kw.   Hr.    used  per  month. ...3. 75c  per  Kw.   Hr. 
Discount   10%    if  paid    within   ten   days   after  the   close  of    of   the   month    in 
which  service  was  rendered. 

Where  the  connected  horse-power  of  individual  motors 
is  materially  larger  than  the  maximum  demand  the  charge 
shall  be  based  on  a  smaller  number  of  horse-power  corre- 
sponding with  the  actual  maximum  demand,  providing  that 
the  maximum  demand  on  which  the  fixed  charge  is  based  is 
not  less  than  50  per  cent  of  the  installed  capacity. 

SCHEDULE    "C" 
Heating   and    Cooking    Rates. 
All   Kw.    Hr.    used   per   month    4c   per   Kw.    Hr. 

Discount    10%    if    paid    within    ten    days    after    the    close    of    the    month    in 
which   service   was  rendered. 

Minimum    monthly    charges,     $1.50. 

Optional    Flat    Rate    for    Water    Heaters. 
Water    heaters    used    in    connection    with    electric    range    service    will    be 
served    at    following    rates.       (All    water    tanks    must    be    covered    with    a    heat 
insulating  covering.) 

600  Watt  Heaters $2.50  per  month 

750  Watt  Heaters 2.75  per  month 

1.000  Watt  Heaters 3.00  per  month 

2,000  Watt  Heaters 3.75  per  month 

2,500  Watt  Heaters 4.00  per  month 
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SCHEDULE    "D" 
Sign    and     Decorative     Lighting     Rates 

All  night  service — 4  cp.  5  Watt  Mazda  lamps  or  equivalent,  8c  per  month 
per   lamp. 

Dusk  till  midnight  service — 4  cp.  ,  5  Watt  lamp  or  equivalent,  6c  per 
month   per    lamp. 

SCHEDULE    "E" 
Municipal    Lighting    Rates, 

Buildings:     All  consumption,    4c  per  Kw.    Hr. 

Street  Lighting:  2,000  cp.  Arc  lights,  $7.50  per  month;  45  cp.  Mazda 
lamps,    $2.00   per   month;    32    cp.    Mazda    lamps,    $1.50    per    month. 

IT  IS  FURTHER  ORDERED,  That  all  free  or  reduced- 
rate  service  now  being  rendered  by  the  utility  shall  be  elimi- 
nated forthwith,  and  that  none  thereof  shall  be  allowed, 
directly  or  indirectly,  hereafter. 

IT  IS  FURTHER  ORDERED,  That  all  the  books,  records 
and  accounts  of  the  corporation  here  involved  shall,  on  and 
after  September  1,  1922,  be  kept  in  the  custody  of  the  cor- 
porate office  at  Libby,  Montana,  and  that  the  same  shall 
not  be  removed  beyond  the  boundaries  of  the  state. 

JURISDICTION  IS  HEREBY  EXPRESSLY  RETAINED 
for  the  purpose  of  making  such  further  or  additional  order  or 
orders  herein  as  may  become  necessary  after  all  services 
have  been  metered. 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
serve  a  certified  copy  of  this  Report  and  Order  upon  each 
of  the  parties  hereto,  and  fFiat  the  same  shall  be  in  full  force 
and  effect  forthwith,  according  to  its  terms. 


BEFORE  THE  PUBLIC  SERVICE  COMMISSION 

OF   MONTANA. 
IN  RE  MISSOULA  GAS  COMPANY. 

(Docket  No.  819.  Report  and  Order  No.  1352 

(Hearing  October  3,  1922.     Decided,  Nov.  15,  1922) 

Application  by  the  Missoula  Gas  Company  for  an  in- 
crease in  the  rates  for  gas  service  at  Missoula,  Montana ; 
granted. 

Appearances:  Harry  H.  Parsons,  for  the  applicant;  E. 
G.  Toomey,  for  the  Commission. 

By  the  Commission:  The  Missoula  Gas  Company,  a 
Montana  coroporation,  asks  for  an  increase  in  its  rates  for 
gas  service,  at  Missoula.  No  one  appears  in  opposition. 
Present  rates,  and  those  proposed  are  as  follows: 
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First 
Next 
Next 
Next 
Next 
Next 
Next 


PRESENT 

,000  cu.  ft.— $1.85  per  M  cu. 
,000  cu.  ft.—  1.60  per  M  cu. 


ft. —  1.  40  per  M  cu 
,  ft. —  1.30  per  M  cu 

.000  cu.  ft.—  1.20  per  Mcu. 
.000  cu.  ft.—  1.10  per  M  cu. 
35000  "      "—  1.00  per  M  cu. 


.000  , 
All  over  35000 

Minimum  charge — On  consumption 
of  300  feet  or  less  per  month,  mini- 
mum   rate,    60    cents. 

Discount,  10c  per  1,000  cu.  ft.  of 
gas  used  if  bill  paid  on  or  before 
the   10th    day   of   month. 

Discount  of  10c  on  bills  where  300 
ft.  or  less  is  used  per  month,  if  bill 
is  paid  on  or  before  10th  day  of 
nionth. 


First 

Next      10000  cu. 
Next      35000  cu. 
Additional    cu. 
Minimum 

Discount 
sas   used  if 
10th      day 
meters    set 


PROPOSED 

5000  cu.  ft.— $2.25  per  M  cu.  ft. 

ft.—  2.10  per  M  cu.  ft. 

ft.—  1.90  per  M  cu.  ft. 

ft.—  1.70  per  M  cu.  ft. 
charge,     $1.00. 

10c  per  1,000  cu.  ft.  of 
bill  paid  on  or  before  the 
of  month.  Prepayment 
at    $2.15    per    M    cu.     ft. 


A  brief  summary  of  the  annual  reports  of  the  utihty, 
after  adjustments  by  the  Commission  to  correct  departures 
from  the  uniform  classification  of  accounts,  exhibits  the 
fiscal  history  of  the  company  from  the  time  it  became  sub- 
ject to  the  Commission's  jurisdiction,  March  1,  1913,  three 
years  after  it  commenced  public  service. 
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No  useful  purpose  would  now  be  served  by  setting  out 
at  length  an  analysis  of  the  company's  fiscal  operations  dur- 
ing the  period  shown  above.  Suffice  it  to  say  that  its  total 
revenues  for  8V2  years,  to  and  including  December  31st, 
1921,  were  $345,020.73  and  its  total  expenses,  exclusive  of 
any  allowance  for  depreciation  $306,538.08,  leaving  a  gross 
income  exclusive  of  depreciation  of  $38,482.65,  an  amount, 
which,  if  made  available  for  depreciation  would  provide  ap- 
proximately 1  1-4  percentum  on  the  book  value,  annually. 

In  the  absence  of  an  inventory  and  appraisal  of  the 
property,  and  of  reliable  support  for  the  book  figures  as  to 
plant  value,  we  may,  for  present  purposes  disregard  the 
book  figures  altogether  and  proceed  on  the  assumption  that 
a  rate  base,  fair  to  the  consumers,  would  be  the  sum  of 
$150,000,  which  is  the  amount  of  the  first  mortgage  on  the 
property,  issued  July  1st,  1909,  and  due  July  1st,  1921.  Un- 
doubtedly, however,  fair  value  for  rate  purposes  is  repre- 
sented by  a  figure  considerably  larger  than  that  of  the  first 
mortgage  loan.  This  mortgage  bears  interest  at  6  per  cent 
per  annum  and  its  annual  requirements  are  therefore  $9,000, 
a  requirement  which  the  company  has  never  met  with  the 
exception  of  the  year  July  1st,  1916,  to  June  30,  1917,  when 
its  gross  income,  after  paying  legitimate  operating  expenses, 
taxes  and  setting  aside  a  depreciation  allowance  of  $600.00, 
was  $9,252.02.  If  the  depreciation  were  computed  on  a  physi- 
cal rate  base  of  $150,000  at  five  percentum  per  annum,  the 
company  would  have  failed  to  make  bond  interest  that  year 
by  $6,647.98. 

These  distressing  results  of  operation  forced  the  bond- 
holders to  look  to  their  security,  and,  accordingly,  the  util- 
ity passed  into  the  hands  of  a  receiver  on  November  1st, 
1918,  and  ever  since  has  been  operated  under  the  protection 
of  the  Court.  To  indebtedness  accrued  on  the  latter  date 
must  be  added  approximately  $50,000  in  receiver's  certifi- 
cates, bearing  interest  ar  the  rate  of  eight  percentum  per 
annum. 

For  the  purpose  of  computing  requirements  for  the 
twelve  months  period  commencing  October  1st,  1922,  we  shall 
assume  that  the  utility  will  sell  the  same  quantity  of  gas 
as  was  sold  during  the  period  from  October  1st.  1921,  to 
September  30th,  1922,  inclusive.  Were  the  company  in 
healthy  function  a  much  greater  output  and  consumption 
could  safely  be  assumed  in  consequence  of  the  erection  of 
homes  and  dwellings  in  Missoula  at  this  time,  and  while 
some  new  connections  will  doubtless  be  effected  during  the 
coming  twelve  months,  they  will  not  afford  the  company 
material  gain  through  its  present  depreciated  plant  and 
distribution  system.  Under  rates  now  in  force  the  company 
earned  $47,043.06  from  the  sale  of  gas.  $11,645.48  from  the 
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sale  of  residuals  and  $1,000  (estimated)  by  way  of  non- 
operating  revenues,  a  total  of  $59,688.04,  for  the  twelve 
months  ending  September  30th,  1922.  On  the  assumption 
made,  and  on  the  scale  of  rates  hereafter  to  be  ordered, 
conditionally,  the  1312  commercial  consumers  of  the  utility 
will  pay  $61,497.72  as  follows: 
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To  this  sum  we  add  $11,645.48  from  the  sale  of  resi- 
duals, assuming  the  same  sales  as  during  the  twelve  month 
period  mentioned,  and  $1,000  for  non-operating  revenues, 
making  a  total  of  $74,143.20,  estimated  revenues. 
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Annual  operating  expenses  for  the  twelve  month  period 
October  1st,  1921,  to  September  30th,  1922,  total  $65,948.03, 
distributed  as  follows: 

Pioci  uction    $41 ,  651 .  44 

Distribution      4,803.01 

Commercial    1 ,  218 .  17 

General    6, 919. 05 

Undistributed    667.00 

Taxes    (same   as   1921)    3,688.46 

Depreciation    7,000.00 

Total     $65,948.03 

Careful  scrutiny  of  these  expenses  reveals  no  oppor- 
tunity for  diminution  save  in  two  respects,  the  elimination 
of  $1,000  paid  an  attorney  for  legal  services,  and  of  $225.00 
paid  an  engineer  for  mapping  the  system,  which  expenses 
will  not  be  incurred  during  the  next  twelve  months.  Deduct- 
ing $1,225.00  from  the  foregoing  total  $65,948.03,  leaves  net 
operating  expenses  of  $64,723.03.  Without  any  change  in 
operations  during  the  twelve  months  succeeding  September, 
1922,  the  tentative  schedule,  would,  on  the  assumptions 
made,  produce  a  gross  income  after  operating  expenses,  taxes 
and  depreciation  of  $9,420.17  or  a  rate  slightly  in  excess  of 
6  per  cent  on  the  first  mortgage,  which  does  not  represent 
more  than  75  per  centum  of  the  actual  value  of  the  property. 

The  present  manager,  recently  installed  at  the  request 
of  the  bondholders,  submits  the  following  requirements  by 
way  of  operating  expenses  to  be  added  to  the  net  expenses 
as  above  calculated:  Replacement  of  retorts  in  coal  gas 
benches  $3,200,  manager's  salary  $32,600,  maintenance  of 
truck  $600,  meter  testing  and  repair  $2,184,  stenographer 
and  office  girl  $1,500,  and  purification  expenses  $300,  an 
addition  of  $13,823.97,  or  a  total  of  $78,557.  Moreover  it  is 
pointed  out  that  $4,000  in  interest  on  receive^^'s  certificates 
must  be  provided  for,  before  there  can  be  ?  ly  thought  of 
return  on  the  investment.  On  the  manager';;  estimate  our 
proposed  schedule  of  relief  will  fall  short  of  the  manager's 
requirements  for  the  twelve  months  succeeding  September, 
1922,  by  $17,833.90.  We  cannot,  however,  in  the  promulga- 
tion of  rates  assent  to  the  burdening  of  operating  expenses 
with  items  which  should  properly  be  paid  out  of  the  deprecia- 
tion reserve,  or  which  are,  strictly  speaking,  the  duty  of  the 
investors  to  furnish.  Again,  we  cannot  assent  to  a  cor- 
rection of  administration  which  proposes  to  load  operating 
expenses  of  one  year,  with  expenses  incurred  by  reason  of 
dilatory  and  inefficient  administration,  or  with  maintenance 
postponed  from  time  to  time  until  present  requirements 
have  mounted  beyond  an  equitable  annual  contribution. 

Manifestly,  however,  some  relief  is  indispensable  to 
continued  public  service  by  this  utility,  and  despite  a  firm 
reluctance  to  authorize  any  additional  rate  increases  in  this 
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state,  the  utility  ought  to  have  that  increase  from  the  Com- 
mission without  the  necessity  of  incurring  still  greater  in- 
debtedness by  seeking  its  rights  in  a  court,  whose  judges, 
impelled  by  the  Fourteenth  Amendment  would  undoubtedly 
denounce  as  confiscatory  the  schedule  now  in  effect. 

Our  gravest  concern  in  passing  on  this  application  has 
been  with  the  subject  of  the  utility's  service.  Before  a 
utility  is  entitled  to  seek  equity  by  way  of  increased  rates, 
it  must  be  doing  equity  by  rendering  adequate  and  efficient 
service,  and  on  the  record  herein,  it  cannot  be  said  that  the 
service  rendered  by  the  Missoula  Gas  Company  is  adequate 
or  efficient.  The  plant  is  a  high  pressure  system,  designed 
for  three  pounds  pressure.  Owing  to  the  installation  of  a 
single  three  inch  supply  line  from  the  plant  to  the  city,  and 
the  fact  that  the  greater  part  of  the  mains  are  but  1 1-2 
inches  in  diameter,  pressure  is  maintained  at  from  five  to 
ten  pounds,  resulting  in  excessive  leaks — a  distribution  loss 
estimated  by  Engineer  Bonner  at  approximately  30  per 
centum  of  the  send-out  from  the  holder.  The  purification 
apparatus  is  in  poor  condition  and  the  quality  of  the  gas 
below  the  requirements  fixed  by  this  Commission.  There 
has  never  been  a  periodic  inspection  and  testing  of  gas 
meters,  and  the  company  is  no  doubt  losing  considerable 
revenue  from  this  source,  as  the  tendency  of  a  gas  meter 
is  to  slow  up  with  age.  The  daily  send-out  of  70,000  cubic 
feet  is  less  than  50  per  centum  of  what  the  send-out  should 
be  in  a  community  the  size  of  Missoula.  In  Billings,  here 
taken  as  a  rough  standard  of  comparison,  the  send-out  was 
200,000  cubic  feet  per  day  of  manufactured  gas.  The  dis- 
tressing physical  condition  of  the  company's  plant  and  dis- 
tribution system,  and  its  present  financial  embarrassment 
have  resulted  from  the  imposition  of  a  severe  frugality,  in 
contra-distinction  to  the  better  practice  of  liberal  treatment 
on  the  part  of  the  investors,  during  the  period  from  incep- 
tion of  service  until  the  plant  is  in  truth  a  going  concern 
firmly  established  and  materially  expanding.  It  would  be 
unfortunate  for  the  consumers  of  this  utihty,  on  the  thresh- 
old of  the  season  of  their  greatest  dependence  on  the  util- 
ity's service,  if  relief  were  withheld  because  of  the  inade- 
quate and  insufficient  service  rendered,  for  even  a  temporary 
denial  may  result  in  complete  cessation  of  function.  Conse- 
quently, we  shall  authorize  a  measure  of  relief,  which,  on 
the  basis  of  past  operations  will  earn  for  the  utility  some- 
thing over  operating  expenses,  taxes  and  depreciation,  speci- 
fically conditioned,  however,  upon  the  perfection  of  the 
following  improvements,  on  or  before  the  first  day  of  May, 
1923,  to-wit: 

(a)  Complete  overhauling,  cleansing,  and,  where  nec- 
essary, replacement  of  the  purification  apparatus,  to  im- 
prove the  quality  of  the  gas. 
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(b)  Improvements  in  the  distribution  lines  so  as  to 
equalize  the  pressure,  these  improvements  to  include  the 
laying  of  a  duplicate  supply  line  from  the  plant  to  the  prin- 
cipal city  mains. 

(c)  A  test  of  all  meters  with  proper  adjustments 
where  necessary. 

(d)  The  installation  of  an  approved  type  of  calori- 
meter and  periodic  heating  value  tests  as  prescribed  by  the 
Commission's  rules  for  gas  service,  numbers  24  and  25. 

(e)  Regular  and  periodic  tests  for  purity  of  product 
as  prescribed  in  rules  27  and  28  of  the  Commission's  rules 
for  gas  service. 

(f)  Installation  on  the  distribution  system  of  two  re- 
cording pressure  gauges,  and  maintenance  of  pressure  within 
the  limits  prescribed  in  rule  29  of  the  Commission's  rules 
for  gas   service. 

(g)  Thorough  cleaning  and  improvement  of  the  plant 
and  yard  in  order  to  avoid  fire  hazard  as  far  as  possible  and 
for  the  presentment  of  sightly  and  orderly  appearance. 

With  these  improvements  and  a  fair  trial  of  the  rates, 
as  that  concept  is  defined  in  the  applicable  decisions  of  the 
supreme  court  of  the  United  States,  and  carried  out  in  the 
practice  of  this  commission,  it  will  then  be  possible  to  pre- 
scribe with  some  degree  of  fair  assurance  reasonable  rates 
for  the  service  rendered,  and  to  determine  whether  the 
Missoula  Gas  Company  can  continue  functioning  under  a 
reasonable  and  just  scale  of  rates,'  or  at  all. 

Notwithstanding  the  reluctance  of  the  bondholders,  who 
under  the  first  mortgage  have  realized  nothing  on  their  in- 
vestment, to  contribute  further  capital  to  the  proper  de- 
velopment of  the  enterprise,  it  must  be  frankly  understood 
by  all  concerned  that  the  Commission  will  not  authorize 
rates  which  will  furnish  capital,  nor  will  it  in  this  case, 
under  any  guise  of  accounting,  permit  the  loading  of  oper- 
ating expenses  of  any  year  with  items  of  deferred  main- 
tenance or  deferred  replacement.  The  consumer  may  not 
rightfully  be  expected  to  contribute  any  part  of  the  cap- 
ital to  the  enterprise,  and  this  is  true  in  this  instance,  re- 
gardless of  the  fact  that  the  consumer,  through  rates,  has 
not  recompensed  the  capital  investor,  for  any  delay  in  the 
realization  of  a  fair  return  through  adequate  rates,  and  par- 
ticularly during  the  war  period  is  the  fault  of  the  com- 
pany. In  this  state  of  affairs,  all  that  can  reasonably  be 
expected  of  the  Commission  is  that  it  will  do  everything 
possible  within  the  limitations  imposed  upon  it  by  statute, 
to  insure  adequate  service  at  reasonable  rates.  The  faults 
and  arrears  of  the  past  may  not  now  be  brought  forward  as 
excuses  or  justifications  for  unfair  exactions  from  the 
patrons  of  the  company. 
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Under  improved  management  and  with  the  prescription 
of  reasonable  rates  in  a  growing  community  hke  Missoula, 
favorable  to  the  enterprise,  there  remains  even  at  this  day 
an  opportunity  for  the  utility  to  recover  from  past  mis- 
takes. In  this  connection,  and  to  repudiate  whispered  in- 
sinuations, we  deem  it  only  fair  to  remark  that  there  is  no 
evidence  that  the  company  was  "milked"  prior  to  the  re- 
ceivership, and  certainly  not  during  the  time  it  has  been 
in  the  receivers'  hands  under  the  eye  of  the  district  court 
of  the  fourth  judicial  district.  The  receiver,  himself,  has  not 
been  compensated  /or  his  services.  An  appropriate  order 
will  be  entered. 

ORDER. 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol  at  Helena,  Montana, 
on  the  15th  day  of  November,  1922,  present  Chairman  Dennis 
and  Commissioners  Boyle  and  Ross,  in  the  matter  of  the  ap- 
plication of  the  Missoula  Gas  Company  for  an  increase  in 
its  rates  for  gas  service  at  Missoula,  Montana,  this  mat- 
ter being  before  the  Commission  upon  the  application  of 
the  company,  and  a  full  investigation  of  the  matters  and 
things  involved  having  been  had,  including  public  hearing, 
whereat  no  one  appeared  in  opposition  to  the  company's  appli- 
cation, and  the  Commission  this  day  having  filed  of  record 
its  report  containing  its  findings  and  conclusions  therein, 
which  is  hereby  referred  to  and  of  this  order  made  a  part, 
and  now  the  Commission  being  duly  advised  in  the  premises, 

IT  IS  ORDERED  that  the  application  of  the  Missoula 
Gas  Company,  for  an  increase  in  rates  as  aforesaid,  be 
and  the  same  is  hereby  granted,  specificially  conditioned, 
however,  upon  the  perfection  by  the  said  company  of  all 
and  singular  the  improvements  enumerated  on  page  487-488 
of  the  report  herein,  from  (a)  to  (g),  inclusive. 

IT  IS  FURTHER  ORDERED  that  the  Missoula  Gas 
Company  shall  file  with  the  Commission  forthwith  the  fol- 
lowing schedule  of  rates  in  a  tariff  to  be  numbered  No.  4, 
cancelling  all  previous  tariffs,  and  that  the  same  shall  be 
in  full  force  and  effect,  from  and  including  November  16th, 
1922,  as  follows,  to-wit: 

First      5,000  cu.    ft.  $2.25  per  M.    cu.   ft. 

Next    10,000  cu.   ft.  2.10  per  M.   cu.   ft. 

Next    35,000  cu.   ft.  1.90  per  M.    cu.    ft. 

Additional    cu.     ft.  1.70  per  M.   cu.   ft. 

Minimum   charge    $1.00. 
Discount,    10c   per  1000   cu.    ft.    of  gas   if   bill 

paid   on   or   before   the   10th   of   the   month. 
Prepayment   meters   set   at   $2.15   per   M.    cu.    ft. 

IT  IS  FURTHER  ORDERED  that  the  Secretary  shall 
serve  a  certified  copy  of  this  report  and  order  upon  each  of 
the  parties  hereto  and  that  the  same  shall  be  in  full  force 
and  effect  forthwith  according  to  its  terms. 
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INFORMAL    DOCKET 

Informal  Docket  No.  1501.  J.  W.  McCalder,  Eureka, 
Montana,  v.  P.  L.  Howe  Lumber  Mills.  Claim  for  Refund  of 
Alleged  Improper  Charge. 

This  complainant  conducts  a  wholesale  and  retail  con- 
fectionery business  in  the  City  of  Eureka,  Montana,  wherein 
the  P.  L.  Howe  Lumber  Mills  operates  also  as  an  electric 
public  utility.  This  Commission's  order  number  319,  effec- 
tive July  1,  1921,  14  M.  U.  R.  242,  requires  the  discontinu- 
ance of  all  flat  rates  for  electric  service  in  the  City  of 
Eureka  and  the  installation  of  meters,  in  accordance  with 
the  general  policy  adopted  by  the  Commission. 

In  making  the  change  from  "flat"  to  metered  service  on 
the  McCalder  premises,  the  utility  installed  a  "fused  switch" 
outside  of  the  meter,  for  which  a  charge  was  made  against 
the  consumer  of  $5.75.  Hence  this  complaint,  alleging  that 
this  expense  should  be  borne  by  the  utihty. 

The  standard  rules  adopted  by  this  Commission  provide 
that  the  utility  shall  furnish,  without  cost  to  the  consumer, 
all  outside  wiring  and  appliances,  from  the  pole  up  to  and 
including  the  meter.  The  switch  in  question  was  installed 
ahead  of  the  meter,  and,  as  stated  by  the  utility,  was  neces- 
sary on  account  of  improper  and  defective  wiring  on  the 
complainant's  premises.  It  also  served  as  a  protection  to 
the  meter,  the  latter  being  the  property  of  the  utility. 

After  full  investigation,  the  interest  of  the  utility  in 
protecting  the  consumer's  property  not  being  apparent,  even 
though  the  wiring  had  not  been  done  in  accordance  with  the 
specifications  of  the  Board  of  Underwriters,  and  it  appearing 
that  the  fused  switch  in  question  was  installed  for  the  pro- 
tection of  the  property  of  the  utility,  an  order  of  the  Com- 
mission was  entered  requiring  that  refund  be  made  of  this 
improper   charge.     December   1,    1921. 


Informal  Docket  No.  1502.  Street  Car  Fares  in  the  City 
of  Missoula,  Montana. 

In  the  matter  of  the  application  of  the  Missoula  Street 
Railway  Company  for  an  order  of  this  Commission  authoriz- 
ing, to  become  effective  as  soon  as  possible,  an  amended 
schedule  of  street  car  fares,  as  follows,  upon  its  lines  within 
the  City  of  Missoula,  Montana,  and  in  the  territory  contingu- 
ous  thereto  served  by  said  company. 

The  present  schedule  of  fares,  namely,  8  cents  cash  or 
7  cents  ticket,  has  been  in  effect  since  January  1,  1921.  The 
application  of  the   utility   now  before  the   Commission   pro- 
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vides  for  the  substitution  of  10  cents  cash  or  614  cents  ticket, 
the  same  being  an  advance  of  2  cents  in  cash  and  a  reduc- 
tion of  %  cent  in  ticket  fares.  The  utihty  avers,  and  sup- 
ports its  position  by  financial  statements  of  its  operation 
for  a  period  of  nine  months:  (a)  That  it  has  suffered  loss; 
(b)  that  it  is  entitled  to  earn  a  reasonable  rate  of  return 
upon  its  investment;  (c)  that  the  past  year  has  conclusively 
demonstrated  that  this  cannot  be  done  under  the  present 
schedule;  (d)  that  it  is  of  the  opinion  that  the  volume  of 
travel  will  increase  under  the  proposed  reduced  ticket  fare 
to  the  extent  that  its  revenues  will  be  augmented,  without 
any  increase  in  cost  of  operation;  (e)  that  the  people  of 
Missoula  and  its  environs  will  thereby  be  benefited,  and  that 
the  cash  fare  of  10  cents  will  not  be  obligatory  upon  its 
patrons,  having  the  option  of  purchasing  tickets  four  for 
25  cents,  instead  of  five  for  35  cents,  as  at  present,  thereby 
constituting  a  reduction. 

Furthermore,  the  utility  having  advertised  in  the  Daily 
Missoulian  on  December  2,  1921,  in  accordance  with  our  Ex 
Parte  Order  Number  293,  its  intention  to  apply  to  this  Com- 
mission for  an  order  authorizing  the  change  in  schedule  of 
fares  as  above,  and  there  being  no  protest  filed  with  the 
Commission,  while,  on  the  contrary,  the  utility  having  circu- 
lated in  the  City  of  Missoula  and  its  environs  a  petition, 
now  filed  with  the  Commission,  bearing  several  hundred 
signatures,  each  expressing  the  belief  that  the  new  schedule 
would  be  preferable  to  the  old,  and  the  Commission  likewise 
being  convinced  that  the  patrons  of  the  Missoula  Street 
Railway  system  will  be  financially  benefited  thereby, 

IT  IS  ORDERED,  That  the  appHcation  of  the  Missoula 
Street  Railway  Company  be,  and  the  same  is,  hereby  ap- 
proved, to  become  effective  January  1,  1922,  and  the  rates 
hereby  established  shall  remain  in  effect  until  the  further 
order  of  this  Commission ;  and 

IT  IS  FURTHER  ORDERED,  That  the  Secretary  shall 
submit  to  the  Missoula  Street  Railway  Company  for  its 
consideration  the  Commission's  recommendation  that  a  special 
rate  be  put  into  effect  between  Missoula  and  Bonner  during 
certain  hours  of  the  day  for  the  benefit  and  convenience  of 
the  people  who  reside  in  Missoula  and  have  their  place  of 
business  in  Bonner,  or  vice  versa,  and  who  are  obliged  to 
travel  back  and  forth  daily  or  perhaps  oftener.  December 
14,  1921. 

Pursuant  to  the  Commission's  recommendation,  as  above, 
that  a  special  rate  be  established  between  Missoula  and 
Bonner  during  certain  hours  of  the  day,  the  utility  submitted, 
on  January  9,  1922,  an  amendment  to  its  schedule  providing 
for  the  sale  of  commutation  tickets  good  for  52  trips,  to  be 
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used  during  one  full  calendar  month  on  cars  leaving  Missoula 
at  6  and  7  A.  M.,  leaving  Bonner  at  5:30  and  6:30  P.  M. 

Between    Missoula   ami    Bonner $7.75 

Between    Missoula    and    Milltown 5.75 

The  object  of  a  special  rate  of  fare  between  these  points 
being  to  take  care  of  the  working  men  employed  in  the  saw 
mills  at  Bonner  and  Milltown,  and  the  rates  proposed  and 
submitted  by  the  utility  being  a  reduction  of  approximately 
25  per  cent, 

IT  IS  ORDERED,  That  the  amended  schedule,  as  above, 
be,  and  the  same  is,  hereby  approved,  the  same  to  become 
effective  February  1,  1922.    January  11,  1922. 


Informal  Docket  No.  1503.  Free  Electric  Current  for 
Pumping  Water  to  State  Fish  Hatchery  Near  Giant  Spring, 
Cascade  County,  Montana. 

In  the  matter  of  accepting  the  proposal  of  the  Mon- 
tana Power  Company  to  furnish,  free  of  charge,  electricity 
for  pumping  water  to  the  proposed  State  F'tsh  Hatchery  near 
the  Giant  Springs,  Cascade  County,  Montana.  The  Commis- 
sion is  advised  by  Mr.  C.  A.  Jakways,  State  Game  Warden, 
under  date  of  December  8,  1921,  that  the  Montana  Power 
Company  has  expressed  a  willingness  to  furnish  electric 
current  for  pumping  water  to  the  new  hatchery  free  of 
charge,  provided  this  Commission  will  authorize  such  free 
service,  and  the  Commission  being  of  the  opinion  that  the 
offer  of  the  Montana  Power  Company  should  be  accepted, 
inasmuch  as  the  fish  hatchery  will  be  for  the  benefit  and 
enjoyment  of  all  of  the  people,  and  upon  advice  of  counsel 
that  the  ''Government  may  prefer  itself  by  free  or  reduced 
rates,"  Holhs  v.  Kutz,  41  Sup.  Ct.  Rep.  371,  1921-C  637, 

IT  IS  ORDERED,  That  the  offer  of  the  Montana  Power 
Company  to  the  State  of  Montana  to  furnish  free  electric 
current  for  the  pumping  of  water  to  the  proposed  State  Fish 
Hatchery  near  the  Giant  Spring,  Cascade  County,  is  accept- 
able to  this  Commission,  and  such  free  service  is  hereby 
declared  to  be  lawful  for  the  reasons  herein  set  forth. 
December  14,  1921. 


Informal  Docket  No.  1504.  Rates  for  Natural  Gas  in 
the  City  of  Billings,  Montana. 

In  the  matter  of  the  application  of  the  Billings  Gas 
Company  for  an  order  of  the  Commission  authorizing  the 
adoption  of  its  Tariff  Number  3,  naming  initial  rates  for 
natural  gas  to  be  furnished  in  the  City  of  Billings,  Montana, 
the  same  to  become  effective  as  soon  as  possible  inasmuch  as 
the  pipe  line  has  been  completed  from  Elk  Basin,  Wyoming, 
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and  the  applicant  is  about  ready  to  inaugurate  this  service, 
and  the  Commission  not  having  had  an  opportunity  to  go 
into  the  essential  features  of  the  new  industry  for  rate- 
making  purposes,  and  in  oiJer  that  the  people  of  Billings 
may  derive  the  benefits  -^f  this  natural  product  without 
interruption, 

IT  IS  ORDERED,  That  Tariff  Number  3  of  the  Billings 
Gas  Company  be,  and  the  same  is,  hereby  approved  as  sub- 
mitted, effective  Decen^^')er  19,  1921,  as  a  temporary  measure 
until  the  further  order  of  the  Commission,  save  and  except 
that  the  minimum  monthly  charge  shall  be  one  dollar  instead 
of  one  dollar  and  fifty  cents;  said  tariff  being  in  words  and 
figures  as  follows: 

First  100   iiOO  Cu.  Ft.    per  month $0.50  per  M. 

Next  10^  ,000  Cu.  Ft.   per  month 45  per  M. 

Next  10^,000  Cu.  Ft.   per  month 40  per  M. 

Next  100,000  Cu.  Ft.    per  month 35  per  M. 

Next  100,000  Cu.  Ft.    per  month 30  per  M. 

Next  100,000  Cu.  Ft.   per  month 25  per  M. 

Next  400,000  Cu.  Ft.   per  month 20  per  M. 

Over  1,000,000  Cu.  Ft.   per  month 15  per  M. 

Minimum  charge  per  month,    $1.00. 

If  bills  are  not  paid  on  or  before  the  10th  day  of  the 
month,  an  additional  five  cents  ($0,05)  per  thousand  cubic 
feet  will  be  charged.     December  17,  1921. 


Informal  Docket  No.  1506.  Water  Rates  in  the  City  of 
Malta,  Montana. 

In  the  matter  of  the  application  of  the  City  of  Malta, 
Montana,  Water  Department,  for  an  order  of  this  Commis- 
sion authorizing  an  advance  in  the  rate  charged  for  the  first 
one  thousand  gallons  of  water  used  from  $1.50  to  $2.00, 
whereby  the  cost  to  all  consumers  will  be  increased  50  cents 
per  month  (the  "next"  blocks  remaining  as  at  present),  and 
it  appearing  from  the  annual  report  of  the  utility  filed  with 
the  Commission  for  the  year  ended  April  30,  1921,  that  a 
deficit  was  sustained  amounting  to  $1,452.14,  and  it  appear- 
ing, also,  that  the  City  of  Malta  has  not  in  the  past  paid 
any  rental  for  fire  hydrants,  of  which  there  are  forty-eight, 
and  the  utility  having  advertised  its  intention  to  apply  to 
this  Commission  for  authority  to  advance  its  rates  as  above, 
in  compliance  with  our  Rules  of  Practice,  and  there  being  no 
protest  filed  against  such  proposed  increase,  and  a  full 
discussion  of  the  matters  and  things  involved  having  been 
had, 

.  IT  IS  ORDERED,  That  the  apphcation  of  the  City  of 
Malta  be,  and  the  same  is,  hereby  approved,  temporarily; 
and 

IT  IS  FURTHER  ORDERED,  That  the  City  of  Malta 
shall,  for  the  future,  make  a  charge  for  fire  hydrants  on  a 


494 


MONTANA    UTILITIES    REPORTS 


parity  with  the  charge  made  for  the  same  class  of  service  in 
other  cities  of  like  size;  and 

IT  IS  FURTHER  ORDERED,  That  the  increase  hereby 
authorized  shall  remain  in  effect  only  until  such  time  as  the 
city  shall  have  received  its  revenue  from  the  rental  assessed 
against  fire  hydrants,  as  above ;  and  the  charge  for  the  first 
1,000  gallons  of  water  used  shall  then  revert  to  the  present 
scale  of  $1.50  per  month,  without  further  action  by  the 
Commission.     December  6,  1921. 


Informal  Docket  No.  1507.  Water  Rates  in  the  City  of 
Laurel,  Montana. 

In  the  matter  of  the  application  of  the  City  of  Laurel, 
Montana,  Water  Department,  for  an  order  of  this  Com- 
mission authorizing  the  rates,  rules  and  regulations  proposed 
in  its  Tariff  Number  2,  the  utility  having  advertised  in 
accordance  with  our  Rules  of  Practice,  its  intention  to  apply 
to  this  Commission  for  authority  to  increase  its  rates  and 
amend  its  rules,  and  their  being  no  protest  filed  against  such 
proposed  increase  and  amendments,  which  in  words  and 
figures  are  as  follows: 


•  Proposed     Rates. 

12.50    per    month** 


Present    Rates. 

(Flat    rate)    $1.60    per    month* 

(Metered   rates)    1/2-%-%    inch 

Connection: 

First  400  Cu.    Ft.    .40  per  100  Cu.    Ft 621/2C  per  100   Cu.    Ft. 

Next  600  Cu.    Ft.    .30  per  100  Cu.    Ft 35     c  per   100  Cu.    Ft. 


Minimum: 
1     -inch    Connection. $2. 00    per   month* 
li^-inch    connection.-  4.00    per    montli* 
li/^-inch    connection      6.00    per   month* 
*No    discount. 


$3.20    per    month** 

$.5.00    per    month** 
$6.20    per    month** 


**10%   if  paid   within   10  days. 


And  a  full  discussion  of  the  matters  and  things  involved 
having  been  had,  and  it  being  apparent  from  documentary 
evidence  submitted  by  the  utility  that  this  service  has  been 
and  is  now  being  conducted  at  a  financial  loss, 

IT  IS  ORDERED,  That  Tariff  Number  2  of  the  City 
of  Laurel,  Water  Department,  be,  and  the  same  is,  hereby 
approved,  to  become  effective  January  1,  1922,  except  that 
Rule  S-3,  irrigation,  is  held  by  this  Commission  to  be  dis- 
criminatory and  inoperative,  and  is  hereby  ordered  stricken 
from  the  tariff;  and 

IT  IS  FURTHER  ORDERED,  That  the  utihty  shall 
formulate  a  substitute  rule  which  will  remove  such  dis- 
crimination, and  submit  the  same  to  this  Commission  for  its 
consideration.     December  6,  1921. 
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Informal  Docket  No.  1510.  Rural  Telephone  Service, 
Potomac  Telephone  Company. 

In  the  matter  of  the  application  of  the  Potomac  Tel- 
ephone Company  for  an  order  of  the  Commission  authorizing 
an  increase  in  its  rates  from  two  to  three  dollars  per  month, 
alleging  that  the  present  rate  will  not  enable  it  to  pay 
maintenance  and  operating  costs,  as  shown  by  financial 
statement  submitted  for  the  past  year;  and  the  utility 
having  served  notice  upon  each  of  its  thirty  patrons  of  its 
intention  to  apply  to  this  Commission  for  increased  rates  as 
above,  and  there  being  no  protest  filed  against  such  con- 
templated advance,  and  the  Commission  being  fully  informed 
as  to  all  conditions  and  the  need  for  immediate  rehef  in 
order  that  the  service  may  continue, 

IT  IS  ORDERED,  That  the  application  of  the  Potomac 
Telephone  Company  be,  and  the  same  is,  hereby  approved,  to 
become  effective  January  1,  1922.     December  29,  1921. 


Informal  Docket  No.  1515.  R.  M.  Mills,  Helena,  Mon- 
tana, vs.  Helena  Light  &  Railway  Company.  Erroneous 
Meter  Registration. 

In  the  matter  of  a  petition  filed  by  R.  M.  Mills,  Helena, 
Montana,  against  the  Helena  Light  &  Railway  Company  for 
an  order  of  this  Commission  compelling  the  utility  to 
furnish  him  with  electric  current  for  lighting  purposes  at 
his  office,  room  33,  Union  Bank  Building,  which  service  the 
utihty  refused  to  render,  alleging  that  the  complainant  is 
now  indebted  to  it  for  past  services,  namely: 


Lights 

Lights 

Office  

*Residence  

$1.00 

$2.cS0 

$3.80 
*No    longer    occupied    by    complainant 

As  to  the  office  item  of  $1.00,  the  Commission  under- 
stands that  there  is  now  no  controversy,  the  utility  having 
neglected  to  remove  the  meter  after  being  requested  to  do 
so,  temporarily,  by  the  complainant. 

The  records  show  that  complainant's  monthly  bill  at  his 
residence  for  January,  February  and  March,  1921,  did  not 
exceed  the  "minimum"  charge  of  $1.10.  That  in  the  months 
of  April  and  May  he  was  away  from  home,  the  house  locked 
and  unoccupied ;  notwithstanding  which  his  bill  increased  to 
$1.50  and  $3.30,  respectively.  The  records  further  show  that 
the  complainant  has  paid  to  the  utility  the  "minimum" 
charge  for  the  months  of  April  and  May,  but  has  refused  to 
pay  the  additional  bill  of  50  cents  and  "^2.30  for  these 
months  for  the  reasons  herein  stated. 
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Considering  all  of  the  circumstances,  and  being  fully 
informed  in  the  premises,  we  are  of  the  opinion  and  belief 
that  this  complainant's  bill  for  lights  in  the  months  of  April 
and  May,  1921,  should  not  have  exceeded  the  "minimum" 
charge  and  that  all  current  registered  in  excess  thereof  was 
due  to  a  defective  meter  or  its  connections,  and  for  which 
the  consumer  cannot  be  held  responsible;  wherefore 

IT  IS  ORDERED,  That  the  Helena  Light  &  Railway 
Company  shall  be  notified  of  these  conclusions  and  in- 
structed to  furnish  the  complainant  with  electricity  for  light- 
ing purposes  at  his  office  on  demand,    January  11,  1922. 


Informal  Docket  No.  1516.  J.  P.  Cavanaugh,  Whitefish, 
Montana,  vs.  City  of  Whitefish,  Water  Department.  Service 
Discontinued — Non-Payment  of  Bills. 

In  the  matter  of  a  protest  filed  by  J.  P.  Cavanaugh, 
Whitefish,  Montana,  against  the  action  of  the  City  Water 
Department  in  shutting  off  the  water  at  his  residence  and 
refusing  to  serve  him,  investigation  developed  that  this 
consumer  had  heretofore  been  paying  a  flat  rate  of  $1.25 
per  month,  based  on  "one  kitchen  sink  tap."  Upon  discov- 
ering several  other  water  faucets  installed  and  in  use  on 
these  premises,  the  utility  rendered  its  monthly  bill  accord- 
ingly for  $2.75,  which  the  proteslant  refused  to  pay,  but 
did  tender  his  check  for  $1.80,  based  on  his  estimated  con-» 
sumption  on  metered  scale.  The  utility  declined  to  accept 
the  check  and  shut  the  water  off. 

HELD,  That  the  complainant  in  this  case  was  not  dis-. 
criminated  against;  that  his  bill  was  rendered  on  the  same 
basis  as  to  all  other  consumers  for  like  service;  that  he  is 
not  entitled  to  settlement  on  basis  of  an  estimated  quantity 
of  water  used;  that  no  violation  of  the  rules  of  the  utility 
has  been  shown  ^"o  exist,  and  that  the  utility  is  within  its 
rights  in  shutting  off  the  water  and  refusing  to  render 
further  service  until  past  indebtedness  has  been  liquidated. 
January  11,  1922. 


Informal  Docket  No.  1517.  L.  K.  Ruttkay,  Jr.,  Helena, 
Montana,  vs.  Helena  Light  &  Railway  Company.  Test  of  Gas 
Meter. 

Complainant  requested  that  a  test  be  made  of  the  gas 
meter  installed  in  his  residence,  514  Eighth  Avenue,  Helena, 
Montana.  One  of  the  Commission's  test-meters  was  installed 
on  complainant's  premises  on  January  5,  1922,  and  continued 
in  service  for  a  period  of  one  week,  with  the  following  result : 
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Reading-  Test  Meter  House  Meter 

Commencing    00000  83200 

Ending    00930  84110 


930  C.    F.  910  C.    F. 


The  test  meter,  known  to  be  exact,  shows  the  house 
meter  to  be  2.1  per  cent  slow  (in  favor  of  the  consumer). 
January  12,  1922. 


Informal  Docket  No.  1517 '/z.  Electric  Service,  Winnett, 
Montana. 

The  Winnett  Electric  Light  &  Power  Company  came  into 
existence  on  or  about  January  1,  1922,  and  made  application 
to  the  Commission  for  an  order  authorizing  a  schedule  of 
rates  applicable  to  a  plant  of  its  capacity  and  scope.  Upon 
investigation  of  the  conditions  prevailing  at  Winnett  from 
the  standpoint  of  public  service  the  following  schedule  was 
promulgated,  effective  February  1,  1922: 

First  25  KWH  used  per  month....22c  per  KWH. 

Next  25  KWH  used  per  month....21c  per  KWH. 

Next  25  KWH  used  per  montli-...20c  per  KWH. 

Next  25  KWH  used  per  montli....l9c  per  KWH. 

All  Additional  KWH  used  per  month....l8c  per  KWH. 
Monthly   minimum   charge,    $2.00,    no   discount. 

Subject  to  Standard  Rules  and  Regulations  of  the  Public 
Service  Commission.    January  12,  1922. 


Informal  Docket  No.  1521.  Rates  for  Natural  Gas  in 
the  City  of  Laurel,  Montana. 

In  the  matter  of  the  application  of  the  Billings  Gas 
Company  for  an  order  of  the  Commission  authorizing  the 
adoption  of  its  Tariff  Number  1,  naming  initial  rates  for 
natural  gas  to  be  furnished  in  the  City  of  X^aurel,  Montana, 
the  same  to  become  effective  as  soon  as  possible,  inasmuch 
as  the  pipe  line  has  been  completed  from  Elk  Basin,  Wyo- 
ming, and  the  applicant  is  about  ready  to  inaugurate  this 
service,  and  the  Commission  not  having  had  an  opportunity 
to  go  into  the  essential  features  of  this  new  industry  for 
rate-making  purposes,  and  in  order  that  the  people  of  Laurel 
may  derive  the  benefit  of  this  natural  product  without 
interruption, 

IT  IS  ORDERED,  That  Tariff  Number  1  of  the  Billings 
Gas  Company  be,  and  the  same  is,  hereby  approved,  to 
become  effective  February  1,  1922,  in  the  City  of  Laurel,  as 
a  temporary  measure,  and  to  so  remain  in  effect  until  the 
further  order  of  the  Commission;  said  tariff  being  in  words 
and  figures  as  follows: 
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First       100,000  C.  F.    per  month $0.50  per  M. 

Next       100.000  C.  F.    per  month i't  per  M. 

Next       100.000  C.  F.    per  month 40  per  M. 

Next       100,000  C.  F.    per  month 35  per  M. 

Next       100,000  C.  F.   per  month 30  per  M. 

Next       100.000  C.  F.    per  month 25  per  M. 

Next       400,000  C.  F.   per  month 20  per  M. 

Over   1,000,000  C.  F.    per  month 15  per  M. 

Minimum    charge.    .$1.00   per   month. 

If  bills  are  not  paid  on  or  before  the  10th  day  of  the 
month  an  additional  five  cents  per  thousand  cubic  feet  will 
be  charged.     January  27,  1922. 


Informal  Docket  No.  1523.  Transfers,  Helena  Light  & 
Railway  Company. 

Why  does  the  Helena  Light  &  Railway  Company  refuse 
to  give  street  car  transfers  from  its  Eighth  Avenue  line 
to  its  Helena  Avenue  line,  and  vice  versa?  is  the  question 
that  the  Commission  has  been  asked  to  answer. 

Both  of  these  lines  extend  to  the  Northern  Pacific  depot, 
at  the  north  end  of  Helena  Avenue,  and  connect  uptown  at 
the  intersection  of  Sixth  Avenue  and  Main  S^treet  at  a  point 
approximately  one  and  one-half  miles  distant  from  said 
depot;  hence,  it  would  be  possible  for  a  passenger  to  board 
a  car  on  either  line  at  the  depot,  obtain  a  transfer  at  Sixth 
Avenue  and  Main  Street  and  return  to  the  original  starting 
point  for  a  single  fare.  The  probability  for  a  movement  of 
this  kind  is  exceedingly  remote  and  cannot  be  considered  as 
a  serious  objection  to  issuing  transfers  to  passengers  whose 
business  takes  them  to  intermediate  points  on  Helena  Avenue 
or  in  the  east  side  residence  district. 

After  conference  with  the  management  of  the  street 
railway  department  it  was  decided  and  agreed  that  transfers 
would  issue  from  inbound  Eighth  Avenue  cars  to  outbound 
Helena  Avenue  cars,  and  vice  versa.     February  1,  1922. 


Informal  Docket  No.  1534  Vi.  Electric  Service,  Outlook, 
Montana. 

The  electric  utility,  privately  owned,  serving  the  Town 
of  Outlook,  Montana,  discontinued  operations  July  1.  1920, 
for  the  reason  that  it  was  not  self-sustaining.  In  March, 
1922,  the  property  was  leased  to  Louis  E.  Rippley,  and  an 
application  by  the  latter  was  made  for  an  order  of  the  Com- 
mission authorizing  a  schedule  of  rates  that  would  enable 
the  lessee  to  operate  the  plant  at  a  reasonable  profit.  On 
account  of  the  limited  field  of  operation  and  the  high  cost 
of  production,  the  rates  are  necessarily  high.  The  following 
schedule  has  been  authorized,  effective  April  1,  1922: 
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METER     RATES. 

25   cents  per  Kilowatt  hour. 

Flat    Rates. 

Each      40    watt    lamp. $0.90  per  month 

Each      50    watt    lamp 1.00  per  month 

Each      60   watt   lamp 1.10  per  month 

Each      75    watt    lamp 1.30  per  month 

Each    100   watt    lamp 1.65  per  month 

Minimum    charge   1.50  per  month 

Reg'u.ar    service    hours    from  dusk    until    11 
o'clock   P.    M. 

For     service     after     closing     hours,      and     on 
special  occasions $1.00  per  hour 


March  11,  1922. 


Informal  Docket  No.  1535 '/z.  Steam  Heating  Service, 
Missoula,  Montana. 

The  existing  schedule  of  rates  for  steam  heat  furnished 
in  the  City  of  Missoula,  Montana,  by  the  Missoula  Light  and 
Water  Company  varies  according  to  the  price  of  coal ;  the 
tariff  providing  as  follows: 

"These  rates  are  based  on  the  cost  of  $5.48  per  ton 
for  coal  in  the  bins  at  the  plant.  Whenever  the  coal  so 
delivered  is  more  or  less  than  $5.48  per  ton,  an  addition  or 
reduction,  as  the  case  may  be,  may  be  made  to  the  rate  of 
7  mills  per  one  thousand  pounds  of  condensation  for  each 
five  cents,  or  major  fraction  thereof,  variation  in  the  price 
of  coal.  Rates  for  steam  heating  are  net  and  bills  are 
payable  on  or  before  ten  days  from  date  of  same." 

The  utility  made  application  to  the  Commission  for  an 
order  eliminating  the  paragraph  quoted  above  and  applying 
a  discount  of  3  per  cent  if  bills  were  paid  within  ten  days 
from  the  date  thereof. 

The  "sliding  scale"  of  rates  now  sought  to  be  discon- 
tinued by  the  utility  became  effective,  by  order  of  this 
Commission,  October  1,  1920.  At  that  time  the  price  of  coal 
was  subject  to  sharp  fluctuations,  principally  due  to  increased 
cost  of  production,  and  it  appeared  difficult  then,  if  not 
impossible,  to  name  a  stable  rate  that  would  be  fair  alike  to 
the  utility  and  the  consumer;  hence,  the  flexibility  of  the 
rate  structure  established  at  that  time  and  which  contem- 
plated a  return  upon  the  utility's  investment  of  approxi- 
mately 6  per  cent  per  annum.  The  vacillating  market  con- 
ditions obtaining  in  1920  are  not  now  in  evidence,  and  the 
necessity  for  a  rate  basis  to  meet  these  fluctuations  has  auto- 
matically been  removed.  The  utility  is  now  enabled  to  avail 
itself  of  better  buying  conditions,  and  at  a  time  when  the 
movement  of  coal  would  otherwise  be  negligible,  a  practice 
which  this  Commission  has  constantly  advocated.  Further- 
more, the  showing  made  by  the  utility  that  it  has  earned  but 
3  per  cent  upon  its  investment  since  the  present  rates  be- 
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came  effective,  October  1,  1920,  and  there  being  no  evidence 
of  other  than  economical  operation,  it  is  apparent  that  some 
modification  is  necessary  at  this  time.  The  utility's  applica- 
tion, now  before  the  Commission,  does  not  involve  any 
change  in  the  rates  per  thousand  pounds  of  condensation 
except  as  affected  by  the  elimination  of  the  rule  above 
quoted,  which  it  is  thought  will  shghtly  enhance  the  net 
revenue  of  the  utility,  and,  considering  the  advantage  of  a  3 
per  cent  discount  for  the  prompt  payment  of  monthly  bills 
and  for  other  reasons  herein  briefly  stated,  the  application, 
as  above,  was  granted,  effective  April  1,  1922.  March 
11,  1922. 


Informal  Docket  No,  1.538.  Municipally  Owned  Utility 
in  the  Town  of  Melstone,  Montana,  Authorized  to  Discontinue 
Operations. 

Public  utilities,  municipally  owned  or  otherwise,  are 
wholly  within  the  jurisdiction  of  the  Public  Service  Com- 
mission. 

Application  was  filed  with  the  Commission  on  March 
18  by  the  town  council  of  Melstone,  Montana,  for  an  order 
ratifying  its  action  contained  in  a  resolution  adopted  on 
March  2,  1922,  declaring  its  intention  to  abandon  the  muni- 
cipal electric  service  as  soon  as  the  Montana  Power  Company 
is  ready  to  furnish  current,  for  the  reason  that  the  plant  is 
in  a  state  of  dilapidation,  requiring  the  expenditure  of  large 
sums  of  money  for  repairs  and  replacement  of  machinery, 
and  that  more  efficient  and  more  economical  service  may  be 
had  by  changing  to  the  Montana  Power  Company  for  its 
supply  of  electric  energy. 

Upon  consideration  of  all  matters  entering  into  and 
affecting  the  situation  as  presented  to  the  Commission  by 
the  sworn  statement  of  tl^e  town  council  of  Melstone,  Mon- 
tana, and  being  convinced  that  the  best  interests  of  all  con- 
cerned would  thereby  be  conserved,  the  application  for  an 
order,  as  aforesaid,  was  granted.    March  28,  1922, 


Informal  Docket  No.  1538 '/2.  Water  Rates  and  Service, 
Chester,  Montana. 

The  water  plant  in  the  Town  of  Chester,  Montana,  is 
municipally  owned.  Its  schedule  of  rates  on  file  with  the 
Commission  provided  for  both  metered  and  monthly  (flat) 
rates,  but  apparently  all  service  heretofore  has  been  fur- 
nished on  the  latter  basis;  no  charge  was  being  made  for 
fire  hydrants ;  rates  for  lawn  sprinkling  were  found  to  be 
irregular,  while  the  same  charge  was  being  made  to  consum- 
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ers  whether  the  water  was  piped  to  their  premises  or  was 
being  carried  from  a  near-by  supply. 

With  the  advent  of  metered  service,  having  considered 
the  entire  situation  jointly  with,  and  having  received  the 
co-operation  of  the  city  officials,  the  following  schedules  of 
amended  rates  were  adopted,  effective  May  1,  1922: 

METER     RAT  ES 

First   1,000  Gallons $1.00 

All    additional,    per   thous.    Gallons 50 

Minimum  chai-ge  $2.00  per  month 

FLAT    RATES 

Consumers  who   are   obliged   to   carry  water.. $1.00  per  month 

Fire    Hydrants,     each    $3.00  per  month 

Lawn   sprinkling-,    each    500   S.    F.    or   major    fraction   there- 
of   $1. 00  per   season 

April  4,   1922. 


Informal  Docket  No.  1540.  W.  J.  Bradshaw  vs.  Miles 
City-Ekalaka  Telephone  Company. 

Complainant,  a  rancher  residing  eleven  miles  from 
Knowlton,  Mont.,  alleged:  (1)  That  his  home  telephone  was 
connected  with  defendant's  line  by  "several  miles"  of  pri- 
vate wire,  and  that  the  telephone  instrument  and  all  mate- 
rial used,  as  well  as  said  private  wire,  were  the  property  of 
and  owned  exclusively  by  the  complainant;  (2)  That  the  de- 
fendant had  attempted  to  charge  him  $1.50  per  month  in 
addition  to  the  regular  tolls,  in  violation  of  the  schedule  of 
rates  and  charges  on  file  with  this  Commission,— therefore 
alleged  to  be  unlawful;  (3)  that  the  defendant,  upon  plain- 
tiffs refusal  to  pay  the  alleged  unlawful  charge,  cut  the 
said  private  wire,  thereby  depriving  plaintiff  of  telephone 
service,  and  has  refused  and  still  refuses  to  restore  such 
telephone  service  until  such  time  as  all  past  indebtedness 
has  been  liquidated  and  an  understanding  reached  for  the 
future. 

The  defendant  admitted:  (1)  Having  discontinued  serv- 
ice to  the  plaintiff,  and  having  cut  the  private  wire  as  afore- 
said; that  the  plaintiff  had  been  given  ample  and  repeated 
notice  that  such  action  would  be  taken  unless  bills  past  due 
and  unpaid  were  settled;  (2)  that  the  charge  of  $1.50  per 
month  was  assessed  against  all  stockholders,  and  that  all 
subscribers  were  stockholders,  with  the  single  exception  of 
complainant  Bradshaw;  (3)  that  the  plaintiff,  in  addition 
to  refusing  to  pay  the  aforesaid  assessment  of  $1.50  per 
month,  had  refused  and  continues  to  refuse  to  pay  for  his 
toll  calls,  according  to  regular  tariff  rates ;  (4)  that  the  de- 
fendant was  willing  to  restore  the  service  to  the  plaintiff  if 
the  latter  would  pay  the  toll  charges  past  due  and  outstand- 
ing against  him  on  the  telephone  company's  books. 
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Prior  to  setting  this  case  down  on  our  docket  for  hear- 
ing, both  parties  to  the  complaint  notified  the  Commission 
that  an  understanding  had  been  reached  whereby  service 
would  be  restored  to  the  plaintiff,  and  requested,  therefore 
that  the  proceeding  be  dismissed.     April  14,  1922. 


Informal  Docket  No.  1542.  Electric  Power  Rates,  Plenty- 
wood,  Montana. 

On  November  23,  1921,  a  temporary  schedule  of  electric 
power  rates  was  authorized,  expiring  by  limitation  May  1, 
1922,  at  which  time  the  utility  was  conditionally  required  to 
make  a  detailed  report  of  its  operations  under  the  said  tem- 
porary scale.  Accordingly,  on  April  10,  1922,  the  Plenty- 
wood  Electric  Company  filed  its  report,  as  above,  together 
w^th  a  revised  schedule  of  power  rates,  amended  so  as  to 
more  equitably  distribute  the  cost  of  energy  between  large 
and  small  consumers. 

The  Commission,  having  made  a  study  of  the  situation 
and  all  matters  involved,  is  of  the  opinion  that  the  best  re- 
sults are  not  obtainable  from  the  application  of  the  present 
scale  of  rates,  and  to  meet  the  needs  of  the  utility  and  its 
patrons  the  following  scale  has  been  authorized,  to  become 
effective  May  1,  1922: 

$1.00  per  month   per  horsepower  connected,    plus: 

First         250  KWH  per  month Sc  per  KW^H. 

Next         250  KWH  per  month 7c  per  KT\Ti. 

Next         500  KWH  per  month 5c  per  KWH. 

Next    1,000  KWH  per  month 4c  per  KWH. 

Additional      KWH  per  month 3c  per  KWH. 

A  discount  of  10%  will  be  allowed  if  biKs 
are  paid  on  or  before  the  10th  day  of  the 
month    following. 

April  17,  1922. 


Informal  Docket  No.  1545.  The  Montana  Power  Com- 
pany.    Wholesale  Power  Rate. 

Heretofore  power  generated  by  the  Montana  Power 
Company  and  sold  to  public  utilities  and  other  large  con- 
sumers, has  for  the  greater  part  been  covered  by  contracts, 
many  of  which  were  entered  into  before  the  existence  of  this 
Commission.  From  time  to  time  as  these  contracts  expired 
according  to  their  terms,  the  question  of  renewals  came  up 
for  consideration,  and  pursuant  to  the  Commission's  adopted 
policy  of  carrying  all  schedules  of  rates  for  any  and  all 
classes  of  service,  in  tariff  form,  the  Montana  Power  Com- 
pany submitted  its  schedule  with  the  request  that  the  same 
be  approved.  A  conference  was  necessary  with  the  officials 
of  the  power  company  before  final  determination  of  some 
of  the  matters  involved,  after  which,  the  following  schedule 
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was  authorized,  to  become  effective  January  31,  1922: 

Availability.  This  rate  is  available  for  persons,  cor- 
porations or  institutions  purchasing  power,  either  for  their 
own  use  or  for  resale  to  others  or  for  both  purposes,  and 
applies  to  power  which  will  be  ultimately  used  for  lighting, 
heating,  railway,  industrial  power  or  miscellaneous  purposes. 

First  100  Kilowatts  of  Demand    at $3.00  per  Kw.    Month 

Xext  400  Kilowatts  of  Demand    at 2.00  per  Kw.    Month 

All    additional    Kilowatts  of  Demand  at 1.50  per  Kw.    Month 

Plus    an    energy    charge    of    $.006    per    KWH. 

Determination  of  Demand.  The  demand  each  month 
shall  be  taken  as  the  average  of  the  three  highest  15  min- 
ute demands  taken  during  the  month,  a  15  minute  demand 
being  the  average  power  taken  during  any  15  minute  period. 

Minimum  Charge.  The  minimum  charge  shall  be  the 
demand  charge  applied  to  50  per  cent  of  the  amount  of 
power  contracted  for. 

Conditions  of  Service.  Service  to  be  3-phase,  60-cycle, 
alternating  current,  at  primary  voltage,  10,000,  20,000, 
40,000,  50,000,  60,000,  or  100,000  volts,  as  may  be  available. 

January  20,   1922. 


Informal  Docket  No.  1548.  Revised  Schedule  of  Rates 
for  Telephone  Service  in  the  City  of  Havre,  Montana. 

The  Mountain  States  Telephone  and  Telegraph  Company 
filed  its  petition  with  the  Commission  on  October  4,  1921, 
for  an  order  authorizing  certain  changes  in  its  schedule  of 
rates  and  class  of  service  rendered  in  the  City  of  Havre, 
Montana,  involving  both  increases  and  decreases.  Imme- 
diately following  the  filing  of  said  petition,  protests  were 
received  by  the  Commission,  against  any  contemplated  in- 
creases in  rates. 

The  utility's  stated  purpose  of  its  application  is  "stand- 
ardization *  *  *  to  conform  with  rates  now  in  effect  in 
towns  of  a  like  size  in  Montana,  *  *  *  and  to  introduce  a 
two-party  business  and  residence  rate;"  there  being  only 
single-party  lines  heretofore, — no  optional  class  of  service. 
The  rates  which  the  utility  seeks  to  revise  have  been  in  ef- 
fect continuously  since  1904,  during  which  time  conditions 
have  materially  changed,  and  the  schedule  now  in  effect 
does  not  conform  to  present-day  standards. 

Conferences  were  had  with  the  protestants  and  the  util- 
ity at  various  times  between  October  4,  and  December  10, 
1921,  on  which  latter  date  the  utility  amended  its  applica- 
tion to  conform  more  closely  to  the  rates  in  effect  through- 
out the  state  generally.     This  amended  schedule  being  more 
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acceptable  to  the  protestants,  the  objections  to  "any  in- 
creases" were,  in  a  measure,  withdrawn.  The  Commission 
proceeded  to  analyze  the  Havre  situation  from  a  compara- 
tive standpoint,  concluding  that  the  rates  here  sought  to  be 
superseded  have  been  and  are  now  prejudicial  to  the  patrons 
of  the  Mountain  States  Telephone  and  Telegraph  Company 
in  other  like  cities  of  the  state  wherein  this  utility  operates. 
The   Commission    has    heretofore    taken    the    position    that: 

"It  is  impossible  to  isolate  any  particular  telephone  ex- 
change, and  on  the  basis  of  such  local  segregation,  pre- 
scribe reasonable  rates  for  the  service  rendered.  In  order 
to  avoid  discrimination  in  the  prescription  of  reasonable  tel- 
ephone rates,  some  standard  theory  must  be  adopted  in  the 
treatment  of  the  problem,  and  to  date  this  Commission  in 
conformity  with  the  decision  of  the  Interstate  Commerce 
Commission  and  of  the  leading  public  service  commissions 
of  the  country  who  have  had  occasion  to  make  a  diligent 
study  of  the  problem,  has  determined  that  the  state-wide 
basis  of  making  telephone  rates  is  the  only  feasible  and  sen- 
sible basis  to  proceed  upon." 

It  follows,  therefore,  that  the  Havre  exchange  cannot 
consistently  be  accorded  rates  that  are  preferential  to  it; 
nor  has  there  been  any  argument  advanced  as  to  why  it 
should  not  bear  its  equal  part  of  the  earning  capacity  of  the 
company  serving  it.  The  mere  fact  that  these  rates  have 
been  below  the  standard  for  a  number  of  years,  does  not 
justify  their  continuance;  the  irregularity  has  been  found  to 
exist  and  no  reason  has  been  offered  as  to  why  it  was  not 
heretofore  corrected.  That  question  is  now  before  the  Com- 
mission, for  decision,  and  having  given  the  matter  full  con- 
sideration, the  following  schedule  of  rates  for  telephone 
service  in  the  City  of  Havre  has  this  date  been  approved  to 
become  effective  May  1,  1922.  For  comparative  purposes 
the  old  rates  are  also  shown  below: 


♦Two    or   more    telephone.s    in    one    name.    $2.50    each    per    month. 


April  17,  1922. 


One-party     Line 

Two-party  Line 

Extensions 

Old 
Rates 

Now 
Rates 

Old 
Rates 

New 
Rates 

Old 
Rates 

New 
Rntey 

Business    

III                                          1 
$42.00*        $54.00          none          $48.00          $18.00          $12.00 
30.00*           SR.nO           none             27.00             IS. 00               fi.OO 

Residence    

1 

1 

1 
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Informal  Docket  No.  1550.  Water  Service  in  the  City 
of  Bridger,  Montana. 

The  operation  of  the  Bridger  Water  and  Light  Company, 
water  department,  has  shown  a  deficit  for  the  past  two 
years.  On  April  7,  1922,  the  company  filed  its  application 
for  an  order  of  the  Commission  authorizing  an  amendment 
to  the  present  schedules  increasing  the  charge  for  municipal 
fire  hydrants  from  $1.50  to  $3.50  per  hydrant  per  month; 
establishing  a  rate  of  50  cents  for  engine  tank  for  water 
furnished  the  Northern  Pacific  Railway  Company, — the  rate 
heretofore  being  $20.00  per  month,  and  in  order  to  encour- 
age the  growing  of  more  and  larger  gardens  and  lawns,  a 
revised  schedule  of  sprinkling  rates  was  proposed  v/hereby 
the  season's  charge  for  larger  tracts  would  be  reduced. 

The  nominal  charge  of  $1.50  per  month  for  fire  hy- 
drants does  not  protect  the  utility  for  that  portion  of  the 
service  it  renders;  the  rate  of  $3.50  per  hydrant  per  month, 
named  in  this  application,  is  closely  in  conformity  with  that 
of  other  cities  of  like  size  throughout  the  state,  in  view  of 
which  the  city  authorities  of  Bridger  waived  objections. 
Other  changes  in  the  schedule  of  rates,  as  above,  appearing 
to  be  regular  and  in  proper  form.,  the  application  was  granted 
effective  May  25,  1922.     May  2,  1922. 


Informal  Docket  No.  1551.  Electric  Service,  Ronan, 
Montana.  General  Complaint.  Upon  a  general  complaint 
filed  by  the  citizens  of  Ronan,  Montana,  alleging  unsatisfac- 
tory service  rendered  by  the  Falthead  Valley  Electric  Com- 
pany, m.ore  especially  complaining  of  low  and  varying  volt- 
age and  the  failure  of  the  utility  to  allow  special  rates  for 
heating  and  cooking  bj^  electricity,  the  Commission  caused 
an  investigation  to  be  made  in  January,  1922.  As  a  result 
of  such  investigation  and  after  conference  with  the  com- 
plainants and  the  officers  of  the  company,  remedial  steps 
were  taken  to  improve  the  service, — largely  a  question  of 
better  organization  and  attention  given  to  details. 

There  being  no  schedule  heretofore  in  effect  providing 
for  heating  and  cooking  service  at  a  rate  less  than  for  light- 
ing purposes,  and  there  appearing  to  be  a  necessity  for  such 
a  service,  the  Commission  requested  the  utility  to  put  into 
effect  the  following  amendment  to  its  tariff,  which  was 
done,  the  same  becoming  effective  May  25,  1922: 

RESIDENTIAL    HEATING    AND    COOKING. 

Ca)  5    cents    per   kilowatt   hour,    net. 

(b)  Minimum  charge   $2.00  per  month,    not. 

(c)  Term   of  contract   not  less   than  one   year, 
(cl)  Separate  meter  is  required. 
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In  consideration  of  the  very  limited  field  of  service  in 
Ronan,  and  the  current  being  transmitted  over  thirteen 
miles  of  line  from  Poison,  Montana,  a  slightly  higher  rate 
and  a  minimum  charge  appear  to  be  warranted  than  in 
cities  and  towns  having  a  greater  density  of  population. 
May  2,  1922. 


Informal  Docket  No.  1553.  Natural  Gas  Service  in  the 
Cities  of  Bridger  and  Fromberg,  Montana. 

Reference  is  made  to  Informal  Docket  No.  1504,  in  this 
volume  (page  492),  "Rates  for  Natural  Gas  in  the  City  of 
Billings,  Montana."  Application  is  now  made  by  the  Bill- 
ings Natural  Gas  Company  for  an  order  of  the  Commission 
authorizing  the  saTne  scale  of  rates,  rules,  etc.,  applicable 
in  the  cities  of  Bridgor  and  Fromberg,  as  it  approved  on 
December  17.  1921,  for  natural  gas  service  in  Billings. 

As  stated  in  I.  D.  1504  referred  to  above,  this  gas  is 
piped  from  Elk  Basin,  Wyoming;  the  main  pipe  line  en  route 
to  Billings  is  contiguous  to  Bridger  and  Fromberg,  and  at 
the  time  this  application  was  made,  the  distributing  sys- 
tems in  both  places  were  under  construction.  The  utility, 
therefore,  requested  that  early  action  be  taken. 

The  Commission  is  indirectly  aware  that  an  investigation 
will  be  requested  by  the  citizens  of  Billings  as  to  the  reason- 
ableness of  the  present  rates,  and  pending  such  investigat- 
ing, the  application  of  the  utihty  as  submitted  has  this  date 
been  approved,  effective  May  5,  1922,  temporarily,  subject 
to  reconsideration  upon  complaint  or  upon  the  initial  mo- 
tion of  the  Commission.     May  4,  1922. 


Informal  Docket  No,  1556.  Electric  Heating  Service  in 
Anaconda,  Montana. 

In  order  to  provide  service  to  a  class  of  consumers 
having  an  installation  of  less  than  two  kilowatts,  the  Ana- 
conda Copper  Mining  Company  applied  to  the  Commission 
for  an  order  authorizing  an  amendment  to  its  schedule 
of  rates,   providing: 

ELECTRIC    HEATING     DEVICE    RATE. 

(a)  ."?   cents   jier  kilowatt   liour.    net. 

(b)  Minimum  chaise.    $2.00  per  month,    net. 

(c)  A'.l    wiling    between     meter    and     appliances 

must  be  enclosed   in   iron   conduit. 

(d)  Separate  meter   is   refiuirod. 

The  provisions  of  the  amendment  appearing  to  be  regu- 
lar, and  its  object  being  to  take  care  of  small  consumers  of 
electricity  for  heating,  who  would  otherwise  be  paying  the 
lighting  rate,  the  application  was  approved  effective  May 
1,  1922.     April  29,  1922. 
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Informal  Docket  No.  1560.  Municipal  Water  Service 
Helena,  Montana. 

On  March  20,  1922,  the  City  of  Helena,  Montana,  water 
department,  filed  an  application  with  the  Commission  for 
an  order  authorizing  the  publication  of  an  amended  schedule 
of  rates  making  for  uniformity,  removing  discrimination, 
and  embodying  in  its  tariffs  the  rates  applicable  to  all 
classes  of  service  heretofore  covered  by  private  contracts. 
A  series  of  conferences  between  the  City  and  the  Commis- 
sion followed  the  filing  of  the  application  as  above ;  many 
details  were  involved,  especially  the  rate  per  one  hundred 
cubic  feet  for  metered  service. 

The  principal  changes  in  the  schedule  which  the  Com- 
mission has  approved  this  date,  to  become  effective  July  1, 
1922,  are: 

(a)  Readiness-to-serve  charge  for  stand-pipes  and  au- 
tomatic sprinklers  for  fire  protection  inside  of  buildings;  no 
charge  heretofore  having  been  made. 

(b)  Flat  rates,  based  on  the  number  of  taps,  reduced 
approximately  15  per  cent. 

(c)  Unit  of  measurement  changed  from  gallons  to  cubic 
feet. 

(d)  Metered  rates  reduced  approximately   15  per   cent. 

(e)  Monthly  minimum  charge  for  metered  service  re- 
duced from  90  to  75  cents  per  month. 

(f)  The  discount  for  prompt  payment  of  monthly  bills, 
both  metered  and  flat  rate  service,  reduced  from  25  to  10 
per  cent,  to  offset  the  reductions  m.ade  in  the  rates,  as 
above ;  tho  object  being  neither  to  increase  nor  decrease  the 
charges  as  a  whole.     April  29,  1922. 


Informal  Docket  No.  1561.  Street  Railway  Fares,  An- 
aconda, Montana. 

The  Anaconda  Copper  Mining  Company  operates  street 
railway  service  in  the  City  of  Anaconda,  Montana ;  the  great 
volume  of  traffic  being  its  own  employes  to  and  from  the 
smelter;  city  and  transient  business  amounts  to  practically 
nothing. 

Heretofore  tickets  have  been  sold  in  books  of  sixty  for 
$3.00 ;  the  cash  fare  being  the  same, — five  cents,  conse- 
quently there  was  no  inducement  for  passengers  to  pur- 
chase tickets,  and  the  result  was  that  the  conductors  were 
handling  practically  all  cash.  On  what  are  known  as  "shift 
trains"  (shift  changes  at  the  smelter),  four  and  five  cars 
are  hauled,  handling  as  high  as  400  passengers.  Fares  must 
be  collected  between   the   smelter  and   East  Fourth   Street 
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Crossing — the  first  stop,  and  on  a  cash  basis,  necessitating 
making  change,  conductors  are  often-times  unable  to  "check" 
their  train  in  so  short  a  distance;  hence  many  fares  were 
lost  by  the  Company. 

Formerly,  when  the  smelter  employes  were  paid  monthly, 
many  three-dollar  books  were  sold,  but  since  the  advent  of 
the  weekly  pay-day  and  no  saving  being  accomplished,  the 
purchase  of  tickets  has  been  almost  discontinued.  To  cor- 
rect this  condition  the  utility  made  application  to  the  Com- 
mission for  an  order  authorizing  it  to  amend  its  schedule 
whereby  books  of  20  tickets  would  be  sold  for  $1.00,  and  a 
cash  fare  of  ten  cents  charged  instead  of  five,  as  heretofore. 

For  the  reasons  herein  briefly  stated,  and  upon  consid- 
eration of  all  the  circumstances  and  the  general  obsolescence 
of  five-cent  street-car  fares,  the  application  herein  was  ap- 
proved, to  become  effective  June  1,  1922.  As  a  matter  of 
fact  the  collection  of  cash  fares  will  be  negligible.  May  17, 
1922. 


Informal  Docket  No.  1562.  Electric  Service,  Roberts, 
Montana. 

The  initial  tariff  of  the  Roberts  Electric  Company,  as 
prescribed  by  the  Commission,  was  this  date  approved  to 
become  effective  June  1,  1922,  and  is  in  words  and  figures 
as  follows: 

BUSINESS    AND    RESIDENCE    LIGHTING 

METERED    RATES 

First  .      25  KWII  used  per  month 15c  KWTT. 

Next        25  KWH  used  per  month 13c  KWH. 

Next        50  KWH  used  per  month 10c  KWH. 

Additional   KWH  used  per  month 9c  KWH. 

Minimum   cliarge,    $1.50   per   montli. 

FLAT    RATES 

Each  25  watt  lamp 40c  per  month 

Each  40  watt  lamp ..50c  per  month' 

Each  60  watt  lamp 60c  per  month 

Each  75  watt  lamp 70c  per  month 

Minimum   charge,    $1.50   per   month. 

May  17,  1922. 


Informal  Docket  No.  1563.  Electric  Power  Service,  Hel- 
ena Light  &  Railway  Company. 

The  Helena  Light  &  Railway  Company,  desiring  to 
amend  its  schedule  of  industrial  power  rates  and  service,  sub- 
mitted a  tentative  tariff  to  the  Commission  on  February  20, 
1922,  its  primary  object  being  to  offer  certain  inducements 
to  power  consumers  who  could  arrange  their  hours  of  usage 
so  that  the  load  would  fall  in  the  valley  of  the  utility's  daily 
load-curve;  and  adding  a  penalty  to  the  consumer  with  an 
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installation  of  over  100  horsepower,  whose  load  is  imposed 
on  the  company's  daily  peak,  inasmuch  as  the  contract  un- 
der which  the  company  buys  its  power  regulates  the  price 
at  specified  hours  of  the  day  or  night.  The  proposed  sched- 
ule also  provided  for  an  optional  rate  based  on  the  maximum 
demand  where  the  latter  bears  no  relation  to  the  installa- 
tion, at  an  additional  arbitrary  charge  of  $5,00  per  month 
to  cover  the  cost  of  maintenance  of  a  maximum  demand 
meter,  investment,  etc. 

There  is  no  necessity  for  dwelling  on  that  feature  of 
the  application  providing  for  a  penalty  on  installations  of 
over  100  horsepower,  as  above,  for  the  reason  that  this 
utility  serves  no  installation,  now  or  known  prospective,  of 
that  capacity.  Hence  that  feature  of  the  proposed  tariff  was 
cancelled  upon  our  request.  The  proposed  charge  of  $5.00 
per  month  for  demand  meters  was  also  rescinded,  for  the 
reason  that  the  Commission's  rules  provide  that  all  meters 
and  measuring  devices  must  be  installed  and  maintained  at 
the  expenr^e  of  the  utility.  An  exception,  however,  is  made 
in  "off-peak"  service,  inasmuch  as  the  consumer  has  the 
option  of  two  schedules,  and  the  additional  meter,  time- 
switch,  etc.,  are  installed  for  his  sole  benefit;  he  should, 
therefore,  pay  a  rental  for  these  appliances. 

The  schedule,  as  revised,  was  this  date  approved,  to  be- 
come effective  on  June  1,  1922.     May  17,  1922. 


Informal  Docket  No.  1566.  Electric  Service — Three- 
Phase  Small  Motors. 

James  Birtweil,  Harlowton,  Montana,  purchased  a  three- 
phase,  three-horsepower  motor,  second-hand,  and  installed 
it  in  his  place  of  business,  four  blocks  away  from  and  on 
the  same  line  as  its  former  location,  where  it  had  been  in 
operation  for  several  years.  He  complained  to  the  Commis- 
sion that  the  Montana  Power  Company  refused  to  serve  him 
unless  his  motor  were  not  less  than  five  horsepower. 

The  utility  explained  that  it  had  heretofore  taken  the 
position  that  it  did  not  care  to  furnish  three-phase  service 
for  motors  under  five  horsepower;  this  in  order  to  discour- 
age the  installation  of  such  in  outlying  districts,  which  in 
many  cases  would  mean  the  additional  expense  of  trans- 
formers, line,  etc.  The  utility  further  stated  that  its  local 
manager  had  tried  to  persuade  this  complainant  not  to  buy 
a  three-phase  motor,  but  inasmuch  as  the  service  requested 
was  in  a  three-phase  district,  it  should  be  rendered,  and 
upon  the  Commission's  request  connection  was  made  on  May 
10,  1922.     May  17,  1922. 
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Informal  Docket  No.  1568.  Electric  Service,  Shelby, 
Montana. 

The  Shelby  Light  Plant,  James  A.  Johnson,  Manager, 
made  application  to  the  Commission  for  an  order  author- 
izing the  discontinuance  of  all  flat  rates  for  electric  service, 
except  for  street  lighting,  and  amending  its  schedule  of 
rates  for  metered  service  in  order  to  provide  for  additional 
revenue  necessary  to  avoid  a  repetition  of  an  annual  deficit 
heretofore  resulting  from  the  operation  of  this  utility,  and 
the  Commission  having  made  an  investigation  of  the  condi- 
tions and  difficulties  under  which  it  functions,  in  a  very 
limited  field,  the  following  schedule  of  metered  rates  was 
this  date  approved,  to  become  effective  June  1,  1922; 
all  flat  rates,  except  for  street  lighting,  to  be  discontinued 
contemporaneously   therewith : 

First  50  KWH  used  per  month..27  cents  per  KWH. 

Next  100  KWH  used  per  month. .25  cents  per  K"\VH. 

All    additional  KWH  used  per  month. .22  cents  per  KWH. 
Minimum   monthly   charge,    $3.00. 

May  25,  1922. 


Informal  Docket  No.  1572.  Street  Railway  Fares  Be- 
tween Helena  and  East  Helena,  Montana. 

The  Helena  Light  &  Railway  Company  operates  street 
railway  service  in  the  City  of  Helena,  Montana,  and  between 
Helena  and  East  Helena,  the  latter  distance  being  approxi- 
mately five  miles ;  Seaver  Park  is  a  rural  district  interme- 
diate on  this  line.  The  plant  of  the  American  Smelting  & 
Refining  Company  is  located  at  East  Helena ;  many  of  its 
employes  reside  in  Helena ;  likewise  persons  residing  in  East 
Helena,  who  have  their  places  of  business  in  Helena,  must 
make  the  round  trip  at  least  once  each  day.  The  regular 
fare  between  these  points  is  fifteen  cents,  except  that  at 
certain  hours  an  eight-cent  fare  is  charged  on  what  are 
known  as  "smelter  cars,"  run  for  the  accommodation  and 
benefit  of  smelter  employes. 

An  informal  complaint  filed  with  the  Commission  re- 
lated that  the  present  schedule  of  smelter  cars  was  such  as 
did  not  benefit  the  class  of  passengers  for  whom  it  was  in- 
tended, and  consequently  they  were  obliged  to  pay  the  reg- 
ular rate  of  fifteen  cents,  which  was  considered  excessive, 
and  more  than  they  could  afford  to  pay.  Seaver  Park  is 
approximately  one  mile  west  of  East  Helena,  the  rate  be- 
tween these  stations  being  ten  cents ;  also  alleged  to  be  un- 
reasonable. 

A  conference  was  had  in  the  office  of  the  Commission 
on  June   12,   1922,   all  interested  parties   being  represented. 
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at  which  time  the  utihty  submitted  for  the  consideration  of 
the  Commission  a  plan  to  reduce  the  rates  to  smelter  em- 
ployes and  others  who  patronize  the  cars  daily  or  oftener. 
As  a  result  of  such  conference  the  following  plan  was 
adopted,  effective  July  1,  1922: 

(a)  Identification  tickets  will  be  sold  to  anyone  apply- 
ing for  same,  for  one  dollar  fifty  cents,  good  for  one  month; 
not  transferrable. 

(b)  The  purchaser  of  an  identification  ticket  may  ride 
on  any  ''smelter  car"  for  five  cents,  and  on  any  other  car 
for  ten  cents,  upon  presentation  of  said  identification  ticket. 

(c)  The  rate  between  East  Helena  and  Seaver  Park 
shall  be  five  cents  (without  reference  to  identification  tick- 
ets), in  either  direction. 

June  15,  1922. 


Informal  Docket  No.  1581.  Hydro-Electric  Development 
at  Buffalo  Rapids  on  the  Yellowstone  River  Near  Miles 
City,  Montana. 

The  Buffalo  Rapids  of  the  Yellowstone  River,  approxi- 
mately ten  miles  east  of  Miles  City,  Montana,  has  long  been 
looked  upon  as  offering  the  only  opportunity  for  economic 
water-power  development  in  Eastern  Montana.  Surveys  have 
been  made  from  time  to  time  by  various  engineers  and  the 
site  reported  as  being  feasible  v/hen  a  sufficient  market  de- 
veloped. The  Yellowstone  Land,  Power  and  Irrigation  Com- 
pany, whose  principal  place  of  business  is  Miles  City,  feel- 
ing that  eastern  Montana  is  on  the  eve  of  a  period  of  ex- 
pansion, that  thousands  of  acres  of  fertile  land  in  the  lower 
Yellowstone  Valley  are  dependent  wholly  upon  irrigation,  and 
that  probably  the  railroads  will  within  the  next  decade  be 
in  the  market  for  large  blocks  of  power,  has  undertaken  to 
promote  the  immediate  development  of  these  natural  re- 
sources. In  brief,  it  is  proposed  to  construct  a  concrete  dam 
across  the  Yellowstone  River,  14  feet  above  low  water  level, 
having  a  total  length  of  2,620  feet.  The  power  available, 
based  on  the  following  stream-flow  data  is  17,400  horse- 
power. 

Mean  flow  at  lowest  water 4.000  second  feet 

Mean  summer  flow 8.000  second  feet 

It  is  proposed  to  install  eight  units  of  2,180  horsepower 
each ;  the  plant  being  designed  for  the  mean  summer  flow. 
The  estimated  cost  is  about  two  million  dollars. 

Location  and  General  Description. 

The  Buffalo  Rapids  of  the  Yellowstone  River  are  located 
approximately  ten  miles  below  (northeast  of)  Miles  City, 
Custer  County,  Montana.     They  extend  about  two  miles  in 
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a  series  of  moderate  rapids,  the  total  fall  in  the  two  miles 
being  about  14  feet,  8  feet  of  which  occurs  in  the  upper 
one-half  mile.  The  river  bed  is  coarse  gravel  bedded  in  sand 
silt.  At  the  head  of  the  rapids  considerable  areas  of  rock 
are  exposed,  but  borings  indicate  that  these  are  local  bould- 
ers or  small  blankets  of  rock,  and  not  permanent  bedrock. 
At  depths  varying  from  20  and  35  feet  from  the  surface  a 
permanent  bed  of  black  shale  has  been  found,  and  as  in- 
dicated by  borings  with  a  churn  drill,  is  of  good  character 
and  ample  to  support  a  dam  of  the  type  described.  Inves- 
tigations at  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company's  bridge  crossing  the  z-iver  below  the  site  selected 
for  the  dam,  and  various  borings  throughout  the  valley,  in- 
dicate that  this  shale  bed  is  very  extensive,  water-tight  and 
permanent.  The  banks  of  the  river  are  generally  about  12 
feet  above  normal  low  water,  with  a  secondary  bank  about  8 
feet  high,  back  usually  about  100  feet  from  the  river  line. 
The  banks  are  composed  entirely  of  clay  and  silt,  and  wash 
considerably  where  subjected  to  heavy  currents.  A  low 
wooded  island,  beginning  at  the  upper  end  of  the  rapids,  ex- 
tends down  stream  about  three-fourths  of  a  mile,  with  a 
high-water  channel  between  the  island  and  the  west  bank 
of  the  stream. 

Adjacent  Lands.  All  of  the  adjacent  lands  are  under 
private  ownership  and  are  cultivated  to  a  considerable  ex- 
tent. The  Chicago,  Milwaukee  &  St.  Paul  Railway  and  the 
Northern  Pacific  Railway  main  lines  run  parallel  to  the 
river  at  a  distance  of  about  one-half  mile  east  from  the 
cast  bank  of  the  river,  at  an  elevation  of  about  eSO  feet 
above  normal  low  water.  The  Chicago,  Milwaukee  &  St.  Paul 
railway  crosses  the  river  on  a  steel  bridge  near  the  foot  of 
the  rapids,  at  an  elevation  of  24  feet  above  normal  low 
water.  It  is  estimated  that  about  900  acres  of  land  must 
be  purchased ;  not  all  of  which,  however,  w^ll  be  flooded, 
but  estimate  is  made  on  the  basis  of  the  legal  sub-division 
of  40  acres  as  the  smallest  unit  that  can  be  purchased  and  a 
value  of  $50.00  per  acre  used  in  estimating  the  cost  of  all 
lands  necessary  to  acquire. 

Water  Supply.  Based  on  U.  S.  Geological  Survey  rec- 
ords at  Billings  and  Glendive,  the  normal  low-water  flow 
of  the  Yellowstone  River  at  Miles  City  is  about  4,500  cubic 
feet  per  second,  but  it  is  subject  to  serious  reduction  during 
the  fall  "freeze  up,"  and  during  severe  winter  weather  after 
a  thaw  or  "chinook."  The  amount  of  such  probable  reduc- 
tion, however,  is  not  of  record,  but  judging  from  the  records 
of  streams  of  similar  nature,  on  which  tlTere  are  records, 
will  probably  be  about  50  per  cent,  or  about  2,200  second 
feet  for  periods  of  three  to  ten  days;  the  stream  resuming 
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normal  condition,  either  with  continuous  cold  weather  or  a 
thaw. 

The  drainage  area  behind  the  proposed  dam  is  about 
50,000  square  miles  and  consists  of  about  an  equal  division 
of  high  mountain  watershed  and  plains.  Precipitation  on 
the  mountainous  area  is  heavy,  reaching  50  inches  and  be- 
ing principally  in  the  form  of  snow,  does  not  run  off  until 
the  mid-summer  months,  insuring  an  unfailing  water  supply. 
The  Yellowstone  Lake,  at  the  head  waters,  is  a  natural  res- 
ervoir under  the  present  natural  conditions,  and  will  prob- 
ably be  made  more  useful  in  the  near  future  by  additional 
artificial  storage  by  the  Reclamation  Service;  will  be  an 
asset  to  any  power  development  below  it.  The  precipitation 
on  the  plains  water-shed  varies  from  12  to  20  inches,  which 
generally  runs  off;  the  only  storage  being  natural  absorp- 
tion by  the  soil. 

Stream  Flow.  The  schedule  of  flow  of  the  Yellowstone 
River  is  quite  regular,  the  lowest  flow  occurring  in  August 
and  the  high  or  flood  water  about  June  15th  of  each  year. 
Heavy  storms  at  intervals  may  increase  the  flow,  but  never 
to  any  great  extent.  The  short  periods  of  low  water  dur- 
ing the  winter  season  are  due  to  the  formation  of  great 
quantities  of  ice  and  not  to  failure  at  the  source.  By  rea- 
son of  the  regularity  of  flow,  work  in  the  river  can  be 
planned  with  reasonable  certainty  and  therefore,  at  a  mini- 
mum cost  of  construction. 

The  maximum  flow  of  the  river  is  about  130,000  C.  F. 
S.,  and  occurs  about  June  15th  of  each  year.  This  quantity 
of  flow  has  been  reached  but  once  during  the  past  thirty 
years  and  will  probably  not  occur  again,  as  the  conditions 
necessary  to  such  a  flow  are  abnormal,  requiring  a  very 
heavy  fall  of  winter  snow,  very  warm  weather  in  May  and 
June  and  unusually  heavy  rainfall  during  the  same  period. 
The  usual  high-water  flow  seldom  exceeds  75,000  C.  F.  S., 
but  provision  has  been  made  to  pass  160,000  C.  F.  S.,  over 
the  spillway  of  the  proposed  dam.  It  is  not  considered  feasi- 
ble, on  account  of  long  water  conduits,  to  develop  the  entire 
14  feet  of  natural  fall,  but  considering  only  the  upper  por- 
tion of  the  rapids  with  8  feet  of  natural  fall,  a  gross  head 
of  24  feet  can  be  developed  at  this  point  and  is  considered 
to  be  the  most  economical  and  efficient  development  of 
the  project;  there  being  no  water  conduits  and  only  a 
moderate  length  of  tailrace. 

Plans.  The  power  house  has  been  located  at  the  east 
end  of  the  dam,  because  this  location  requires  the  minimum 
length  of  tailrace;  is  the  most  accessible  and  involves  the 
shortest  haul  for  materials  and  machinery  from  the  rail- 
ways. The  dam  and  head  works  are  of  concrete  and  of 
substantial   construction.     No   penstocks   are   used,   but   the 
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wheels  are  placed  in  individual  forebays,  with  gates  and 
screens  on  the  upstream  face.  Provision  is  also  made  for 
stop-logs  so  that  repairs  can  be  made  to  gates  and  guides 
without  draining  the  pond.  No  waste  gates  have  been  pro- 
vided because  of  silt  conditions,  but  these  can  be  provided 
if  thought  necessary  anywhere  in  the  spillway  section  of  the 
dam.  Core  wall  and  embankment  sections  have  been  de- 
signed at  each  end  of  the  concrete  sections  of  the  dam  and 
power  house;  that  on  the  west  end  being  about  600  and  on 
the  east  end  420  feet  long.  The  core  wall  is  probably  heav- 
ier than  is  necessary,  owing  to  the  uncertain  nature  of  the 
ground.  When  actual  excavations  are  made  and  the  char- 
acter of  the  soil  exposed,  these  sections  probably  can  be 
made  considerably  lighter. 

Transmission  Lines.  Current  will  be  generated  at  the 
station  at  6,600  volts  and  will  be  transmitted  to  Miles  City, 
about  9  miles,  at  this  voltage.  Lines  to  Glendive  and  For- 
syth, 70  and  55  miles  respectively,  will  be  70,000-volt  lines 
of  the  single  pole,  single  cross-arm  type,  which  can  be  built 
for  about  $1,400.00  per  mile,  including  right-of-way,  in  case 
it  is  necessary  to  purchase  same.  The  6,600-volt  line  to 
Miles  City,  it  is  estimated,  will  cost  about  $2,000.00  per  mile 
on  account  of  the  quantity  of  copper  necessary.  The  above 
figures  include  cost  of  telephone  lines  on  same  poles  as 
transmission  wires,  and  also  include  the  necessary  switch- 
ing stations. 

Load  Conditions.  The  following  table  shows  the  pres- 
ent load  in  the  several  cities  and  towns  adjacent  to  the 
project,  together  with  future  load  probabilities  and  points 
where  new  load  may  be  obtained. 

Town                        Miles  Line  Present  Tjoacl  Ultimate  Load 

Mi'.es  City  9  SOO  Kilowatts  1 ,  500  Kilowatts 

Milwaukee    Shops    9  400  Kilowatts  400  Kilowatts 

Fort      Keogh      14  o  Kilowatts  230  Kilowatts 

Rosebud    38  0  Kilowatts  30  Kilowatts 

Sadie    Bottom    0  0  Kilowatts  940  Kilowatts 

Forsyth     54  200  Kilowatts  400  Kilowatts 

Terry  40  0  Kilowatts  35  Kilowatts 

Glendive     79  300  Ki'.owatts  500  Kilowatts 

1 ,  600  Kilowatts  4 ,  035  Kilowatts 

There  is  no  question  as  to  the  feasibility,  adaptability 
and  economy  of  electric  pumping  for  irrigation  where  the  lift 
is  not  over  100  feet.  This  form  of  power  is  cheaper  and  re- 
quires less  skill  and  attention  than  either  steam  or  gasoline 
operation.  We  have  only  to  point  to  the  fact  that  all  of  the 
important  coal  mines  in  Montana  are  equipped  electrically, 
and  cut,  tram,  screen  and  load  their  output  with  electric 
energy  because  it  is  the  cheapest  form  of  power  they  can 
use  despite  the  fact  that  a  great  deal  of  their  slack  coal 
cannot  be  disposed  of  at  certain  seasons. 
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In  addition  to  irrigation,  the  Yellowstone  Land,  Power 
and  Irrigation  Company  proposes  to  serve  the  cities  of  Glen- 
dive,  Forsyth  and  Miles  City  with  electricity  for  lighting, 
heating,  power  and  other  uses,  and  applied  to  the  Commis- 
sion for  an  order  approving  its  initial  tariff  naming  rates 
for  the  wholesale  delivery  of  current  for  redistribution  with- 
in the  scope  of  its  project.  The  Commission,  in  conjunction 
with  its  engineers  has  given  careful  consideration  to  the 
plans  and  purposes  of  such  development,  and  in  its  opinion, 
while  the  said  company  is  not  now  and  will  not  be  for  some 
time  to  come,  ready  to  furnish  its  product  to  its  prospec- 
tive consumers,  the  company  is  entitled  to  an  expression 
from  us  as  to  the  schedule  of  rates  that  appear  to  be  just 
and  reasonable,  anticipating  the  culmination  of  the  com- 
pany's proposed  plan  of  development.  Accordingly,  the  fol- 
lowing schedule  of  rates  was  authorized  by  the  Commission, 
to  become  effective  with  the  commencement  of  service: 

Electric  Energy  at  Wholesale  for  Redistribution  for 
Lighting  or  Power,  in  blocks  of  250  K.  W.  or  greater, 

SCHEDULE    A. 

First   Zone.    1   to    15    Miles   Radius 2i^c  per  K.  W.  FI. 

Second   Zone,    16  to  30  Miles  Radius 3     c  per  K.  W^  H. 

Tliird  Zone,    31   to   80   Miles  Radius 3%c  per  K.  W.  H. 

Minimum  monthly  charge,  $1.00  per  H.  P.  for  maximum  1.5-minute 
demand    eacli    month. 

SCHEDULE    B. 

For   irrigation   or   any   seasonal   demand. 

Power    Charge    Based    on    Connected     Load. 

First    Month's    Service $2.50  per  H.  P. 

Second    Month's    Service 2.00  per  H.  P. 

Third  Month's  Service 1.50  per  H.  P. 

Fourth    Month's    Service    .'. 1.  25  per  H.  P. 

Fifth    Month's    Service 1.00  per  H.  P. 

Sixth   Month's   Service 75  per  H.  I'. 

Seventh   Month's    Service 60  per  H.  P. 

Eighth  Montli's  Serivce 55  per  H.  P. 

Ninth  Month's  Sercise 50  per  H.  P. 

Tenth   Month's  .Service 45  per  H.  P. 

Eleventh   Month's    Service .  45  per  H.  P. 

Twelfth    Month's    Service : 45  per  H.  P. 

Kilowatt   Hour  Charge    Based    on   Connected    Load. 

Rate 
Horsepower  per  KWH 

1    or    less 5 .  02S 

Over     1       and  not  over       2     027 

Over     2       and   not   over       3     026 

Over     3       and  not  over       5     025 

Over     5       and  not  over       7^4 023 

Over     "Vz   and  not   over     10  " 021 

Over  10       and  not  over     15     010 

Over  15       and  not  over     20     017 

Over  20       and  not  over     25     016 

Over  25       and   not  over     35 01  i 

Over  35       and  not  over     50     '.  .  0116 

Over  50       and  not  over     75     0098 

Over  75       and  not  over  100 00S7 

Over  100     and  not  over  125 .0080 

Over  125     and  not  over  150     ; _  .0074 

Over  150     and  not  over  175     .........7.  .0071 

Over  175     and  not  over  200     '".""'".  !o068 

Over  200     and  not  over  300     !.".""""  !o061 

500  or  greater 0055 

August  5,  1922. 
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Informal  Docket  No.  1588.  Rates  for  Water  Service, 
Baker,  Montana. 

The  municipal  water  utility  in  the  town  of  Baker,  Mon- 
tana, showed  a  deficit  for  the  past  year.  It  was  found  that 
certain  classes  of  consumers  were  being  given  preferential 
rates;  it  was  also  making  no  charge  for  fire-hydrants,  con- 
trary to  the  rulings  of  the  Commission.  Upon  the  Com- 
mission's request  tariffs  were  submitted  and  approved,  ef- 
fective November  1,  1922,  discontinuing  all  preferential 
service  and  establishing  a  charge  of  thirty  dollars  per  year 
for  each  fire  hydrant.    October  19,  1922. 


Informal  Docket  No.  1589.  Street  Railway  Service, 
Bozeman,  Montana.  The  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  owns  the  street  railway  system  in  the 
City  of  Bozeman,  which  it  operated  continuously  until  about 
the  month  of  December,  1921,  when  by  action  of  the  city 
council  it  was  excused  from  the  further  operation  thereof. 
The  said  railway  company  petitioned  the  Commission  on 
October  17,  1922,  for  an  order  authorizing  the  permanent 
removal  of  its  tracks  and  relief  from  the  terms  of  its  fran- 
chise, for  the  reason  that  the  said  street  railway  system  has 
been  unprofitable  and  that  the  gross  revenues  derived  there- 
from have  never  been  sufficient  in  any  year  to  cover  the  ex- 
pense; that  to  continue  the  service  would  result  in  a  total 
loss  of  the  capital  invested. 

The  Commission  is  well  aware  of  the  Bozeman  situation 
with  reference  to  its  street  railway  service,  the  necessity 
therefor,  and  the  deficits  accruing  in  times  past.  The  city 
has  concurred  in  the  petition  of  the  railway  company,  upon 
the  expressed  understanding  that  the  enMre  trackage  pro- 
posed to  be  abandoned,  and  not  a  portion  thereof,  shall  be 
promptly  removed  from  the  city's  streets,  and  any  damage 
caused  to  said  streets  shall  be  repaired  to  the  satisfaction 
of  the  municipal  authorities. 

Upon  consideration  of  all  of  the  circumstances  and  the 
joining  of  the  city  in  the  application  of  the  railway  com- 
pany, an  order  has  this  date  been  entered  granting  the 
petition  herein,  upon  the  terms  and  conditions  as  set  forth 
by  the  city  in  its  concurrence.     October  19,  1922. 


Informal  Docket  No.  1592.  Electric  Service,  Anaconda, 
Montana. 

The  Commission  has  heretofore  ruled  that  free  service  or 
concession  rates  are  unlawful.     On  July  20,  1922,  The  Ana- 
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conda  Copper  Mining  Company  was  instructed  to  amend  its 
tariffs  eliminating  free  electric  service  accorded  to  the 
Hearst  Library,  City  Skating  Park,  Tourist  Camp  and 
Washoe  Park. 

Some  delay  was  experienced  in  reissuing  the  revised 
schedules,  which  were  filed  with  the  Commission  on  Sep- 
tember 16th,  approved  October  10th,  and  made  effective 
November  1,  1922. 


Informal  Docket  No.  1593.  Electric  Service,  Virginia 
City,  Montana. 

To  correct  irregularities  found  to  exist  in  its  schedule 
of  rates  for  electric  service.  The  Economy  Power  Company, 
Virginia  City,  Montana,  was  requested  by  the  Commission 
to  amend  its  tariffs  and  submit  the  same  in  tentative  form 
for  further  consideration.  Accordingly  its  tariff  number  3 
was  filed  September  30,  1922,  naming  rates  for  business 
and  residence  lighting,  commercial  and  industrial  power, 
heating  and  cooking,  street  lighting,  and  small  electrical 
appliances.  The  same  having  been  compiled  in  accordance 
with  the  Commission's  instructions,  it  has  this  date  been 
approved,  to  become  effective  November  1,  1922.  October 
10,  1922. 

Informal  Docket  No.  1596.  Electric  Service,  Belfry, 
Montana,  and  Rural  Districts. 

The  Montana  Utilities  Company  made  known  to  the 
Commission  on  August  31,  1922,  its  intention  to  construct 
a  line  from  Bridger,  Montana,  to  Belfry,  Montana,  a  dis- 
tance of  approximately  twelve  miles,  for  the  purpose  of  fur- 
nishing electricity  for  light  and  power  to  the  intermediate 
towns  and  rural  districts ;  purchasing  current  from  the  Mon- 
tana Power  Company,  at  Bridger.  The  tentative  schedule 
of  rates,  rules  and  regulations  submitted  by  the  utility  for 
our  consideration  and  approval,  was  found  to  contain  a  num- 
ber of  features  which  the  Commission  has  heretofore  held 
were  unsound. 

From  August  31st  to  October  23rd,  the  matter  was 
under  consideration ;  the  objectionable  requirements  of  the 
original  tariffs  were  eliminated,  and  a  schedule  of  rates  for 
all  classes  of  service  was  established,  effective  November 
1,  1922. 


Informal  Docket  No.  1597.  Steam  Heating  Rates,  Ham- 
ilton, Montana. 

Valley  Mercantile  Company,  Hamilton,  Montana,  is  a 
public  utility  in  that  it  furnishes  steam  heat  to  a  limited 
number  of  consumers  contiguous  to  its  plant.     On  August 
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17,  1922,  an  application  was  made  to  the  Commission  for  an 
order  authorizing  an  increase  from  70  cents  to  84  cents  per 
foot  of  radiation  for  steam  heat  furnished  during  the  heat- 
ing season  1922-1923,  eight  months,  alleging  the  utility's 
inability  to  render  this  service  at  the  former  rate;  the  cost 
of  production  being  in  excess  of  the  revenue  received  there- 
from. 

One  of  the  consumers  made  a  written  protest  to  the 
Commission  on  September  7th,  requesting  that  an  investi- 
gation be  made  of  the  plant  and  conditions  before  taking 
action.  Accordingly,  a  public  hearing  was  held  at  Hamil- 
ton, October  11th,  at  which  time,  however,  no  appearance 
was  filed  by  this  protestant  nor  by  any  consumer  of  steam 
heat.  Counsel  for  the  petitioner  presented  testimony  to  show 
the  impoverished  condition  of  this  utility  and  the  inevitable 
loss  that  must  be  sustained  if  it  should  continue  to  function 
at  the  present  rates  charged.  As  stated,  no  opposition  was 
offered  at  the  hearing,  and  in  view  of  the  record  now  before 
us,  showing  that  the  rates  charged  and  the  very  limited 
field  for  operation  do  not  afford  a  market  sufficient  to 
make  a  return  equal  to  operating  expenses,  without  any  re- 
turn upon  the  capital  invested, 

IT  IS  ORDERED,  That  the  application  of  the  Valley 
Mercantile  Company  for  an  increase  of  14  cents  per  foot  of 
radiation  in  its  rates  for  steam  heating  service  in  the  City 
of  Hamilton,  Montana,  be,  and  the  same  is  hereby  author- 
ized, to  become  effective  November  15,  1922. 


VALUATIONS— 1922. 

The  Commission  has  continued  the  work  of  physical  val- 
uation of  public  utilities  through  1922,  under  authority 
granted  by  Section  3884,  Part  III,  Chapter  260,  of  the  Re- 
vised Codes  of  Montana,  1921,  reading  as  follows: 

"The  Commission  may,  in  its  discretion,  investigate  and 
ascertain  the  value  of  every  public  utility  actually  used  or 
useful  for  the  convenience  of  the  public.  In  m.aking  such 
investigation  the  Commission  may  avail  itself  of  all  informa- 
tion contained  in  the  assessment  rolls  of  the  various  counties, 
and  the  public  records  of  the  various  branches  of  the  state 
government,  or  any  other  information  obtainable,  and  the 
Commission  may  at  any  time  of  its  own  initative,  make  a 
revaluation  of  such  property." 

In  investigations  as  to  the  reasonableness  of  rates, 
secondary  consideration  is  given  the  amount  of  stock  and 
bonds  outstanding,  the  rate  base  being  arrived  at  by  con- 
sidering   the    actual    cash    investment    when    original    cost 
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records  are  available,  or  by  an  appraisal  by  the  Commis- 
sion's engineer  of  the  property  used  and  usable  in  service  to 
the  public  when  such  records  are  not  available. 

A  physical  valuation  was  made  of  the  property  of  each 
company  coming  before  the  Commission  for  a  rate  increase 
during  the  past  year,  all  as  detailed  in  the  formal  orders 
appearing  in  this  report.  At  the  request  of  the  Governor, 
Attorney  General  and  State  Board  of  Equalization,  ap- 
praisals were  also  made  of  the  South  Deer  Lodge  Water 
Company  and  the  Butte  Water  Company.  The  first  was 
ordered  because  of  a  lawsuit  in  which  the  rate  for  water 
served  the  State  Penitentiary  was  questioned.  The  valua- 
tion fixed  by  the  Commission's  engineer  was  as  follows: 

Organization     Expenses     $  8,500.00 

Land      4,325.00 

Water    Riglits    25,000.00 

Reservoirs,     Dams    and    Intalces    15,898.00 

Transmission    and    Distribution    System 23,601.00 

Miscellaneous    Values    2,039.00 

Engineering:     3 ,  323 .  00 

Cost     of    Reproduction     $75,686.00 

In  the  case  of  the  Butte  Water  Company,  there  was 
no  controversy  as  to  rates ;  the  investigation  was  under- 
taken at  the  request  of  the  State  Board  of  Equalization, 
which  wished  to  establish  the  value  of  the  property  for 
assessment  purposes.  This  work  represents  a  physical  val- 
uation of  the  third  largest  public  service  corporation  in 
the  state,  and  establishes  policies  that  will  be  followed  by 
the  commission  in  appraising  other  properties  as  occasion 
demands.     The  order  for  the  work  was  as  follows: 

"At  a  session  of  the  Public  Service  Commission  of 
Montana,  held  in  its  office  in  the  Capitol,  at  Helena,  on 
June  1,  1922,  commencing  at  2  o'clock  P.  M.,  present  Chair- 
man Dennis  and  Commissioner  Boyle,  absent  Commissioner 
Ross,  in  the  matter  of  making  a  physical  valuation  of  the 
plant  of  the  Butte  Water  Company,  jointly  with  that  com- 
pany as  heretofore  discussed  in  joint  conference  with  Man- 
ager Eugene  Carroll,  and  the  State  Board  of  Equalization 
having  advised  the  Commission  in  its  letter  of  March  29, 
1922,  that  it  was  financially  unable  to  join  in  the  expense 
incident  thereto,  and  not  having  indicated  that'  a  further 
conference  is  desired,  as  suggested  in  our  letters  of  May 
12  and  29,  1922,  and  this  Commission  being  anxious  to  avail 
itself  of  the  assistance  offered  by  the  Butte  Water  Company, 

"IT  IS  ORDERED  that  the  Commission's  Chief  Engi- 
neer, James  H.  Bonner  be,  and  he  is  hereby  directed  to 
make  a  physical  valuation  of  the  property  of  the  Butte  Wa- 
ter Company;  to  make  an  examination  of  all  existing 
records ;  to  make  an  inspection  for  physical  depreciation ; 
to    make    a    tabulation    showing    the    rates,    revenues    and 
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expenses  of  said  water  plant  since  1914 ;  and  to  assemble 
all  information  necessary  and  available  upon  which  this 
Commission  may  establish  a  rate  basis. 

"IT  IS  FURTHER  ORDERED  that  said  valuation  be 
made  on  the  basis  of  actual  cost  where  the  records  are 
available,  and  on  the  cost  of  reproduction,  in  the  absence 
of  such  records ;  using  the  price  of  labor  and  material  obtain- 
ing at  the  time  the  various  units  and  plant  equipment  were 
installed. 

"IT  IS  FURTHER  ORDERED  that  pursuant  to  the 
understanding  had  with  Manager  Carroll,  the  expense  of 
said  physical  valuation  shall  be  borne  by  the  Butte  Water 
Company,  with  the  exception  of  the  salary  and  traveling  ex- 
pense of  the  Commission's  Chief  Engineer. 

"IT  IS  FURTHER  ORDERED  that  all  necessary  as- 
sistants to  prosecute  the  work  shall  be  appointed  by  this 
Commission,  and  its  chief  engineer  is  hereby  authorized  to 
make  satisfactory  arrangements  with  Manager  Carroll  for 
the  monthly  payment  of  the  salaries  of  temporary  employes 
and  other  incidental  expenses. 

"Chairman  Dennis  and  Commissioner  Boyle  voted  for 
the  order  as  aforesaid." 

The  field  inventory  of  the  company's  property  re- 
quired three  months  because  of  the  extensive  system  com- 
prising two  pumping  stations,  five  storage  reservoirs  with 
a  total  capacity  of  over  seven  hundred  million  gallons; 
eighty-five  miles  of  transmission  mains,  five  distributing 
reservoirs  having  a  total  capacity  of  over  eighteen  million 
gallons,  and  one  hundred  and  sixty  miles  of  distributing 
mains. 

The  summary  of  valuation  in  the  engineer's  report  is 
as  follows: 

Cost  of  Present 

ITEM  Reproduction  Value 

Intangible    Values — 

Franchises      :. $            500  $            500 

Water     Rights     258.000  258,000 

Organization    and    Legal    96,595  96,595 

Kngineering    and     Supervision 1S8.76S  188,768 

Tjiabilitv   and   Fire   Insurance  49.410  49,410 

Taxes    During    Construction    ; 23.668  23,668 

Omissions    and    Contingencies    -'. 134,443  134,443 

Working    Capital    41,000  41,000 

Going     Value     31,908  31,908 

Physical    Values — 

Real     Kstate     $       64,066  $       64,066 

Buildings     271,451  210.664 

Dams    and    Reservoirs 765,797  590,285 

Transmission     Mains     2,032,520  1,345,966 

Steam    Plants    and    Station    

Kciuipment      293.084  137.594 

Distribution     System     1,306,743  730,230 

Miscellaneous 158 ,  875  111 ,  996 


Total     $5,716,167  $4,015,093 
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The  methods  followed  by  the  Commission  in  valuing 
public  utility  property  are  based  on  decisions  of  courts  and 
public  service  commissions  in  cases  involving  the  regulation 
of  utilities.  The  measure  of  value  of  any  property  is  es- 
sentially a  matter  of  judgment  arrived  at  through  a  con- 
sideration of  the  elements  which  affect  the  character  and 
specific  use  of  such  property,  and  the  laws  pertaining  to  it. 
According  to  the  concensus  of  judicial  opinion,  the  value  on 
which  a  public  utility  is  entitled  to  a  reasonable  return  is  the 
"fair  present  value"  of  the  property  being  devoted  to  public 
use.  There  are  two  fundamental  points  of  view  from  which 
to  consider  the  question  of  value  of  a  public  service  utility 
— first,  from  the  public  point  of  view,  and  second,  from  the 
standpoint  of  the  owners  of  the  property.  Value  consists 
of  two  principal  divisions ;  the  physical  plant,  and  the  in- 
tangible elements  of  value  to  be  considered  in  the  appraisal. 

To  arrive  at  the  fair  value  of  a  property,  several  methods 
are  possible,  any  one  of  which  may  be  satisfactory  or  un- 
satisfactory, depending  on  the  condition  of  the  construction 
records  of  the  company  and  the  conditions  under  which 
the  plant  was  constructed  and  the  business  developed.  The 
value  of  property  for  the  purpose  of  public  regulation  can- 
not be  determined  from  one  source  alone.  It  must  be  de- 
termined from  a  consideration  of  all  of  the  elements  making 
for  value,  of  which  the  principal  ones  are  the  original  cost 
of  the  plant,  the  cost-of-reproduction  where  records  of  first 
cost  are  lacking,  the  cost-less-depreciation  to  show  the  pres- 
ent value,  the  cost  of  developing  the  business,  the  amount 
of  outstanding  securities,  the  earning  capacity  of  the  plant 
and  the  amount  that  has  been  set  aside  in  the  depreciation 
fund.  Whatever  importance  is  to  be  attached  to  the  first 
four  elements  it  is  now  generally  accepted  that  for  the  pur- 
pose of  public  regulation,  neither  the  amount  of  securities 
outstanding,  nor  the  earning  capacity  of  the  plant  is  con- 
clusive on  the  subject  of  values.  No  one  single  basis  of 
value  can  be  accepted  with  complete  reliance,  but  from  all 
of  the  facts  and  elements  bearing  upon  the  subject  in 
question,  it  is  necessary  to  apply  a  reasonable  judgment 
to  the  end  that  substantial  justice  may  be  done  both  the 
public  and  the  investor. 

Real  estate  being  a  form  of  liquid  capital,  always  con- 
vertible into  cash,  the  U.  S.  Supreme  Court  has  ruled  that 
in  an  appraisal  made  for  rate-making  purposes,  it  shall  be 
included  at  its  fair  present  value.  For  other  items  of  plant 
equipment  it  is  the  policy  of  the  Commission  to  base  the 
appraisal  on  the  cost  of  reproduction  under  the  actual  physi- 
cal, commercial  and  economic  conditions  prevailing  at  the 
time  the  various  units  were  installed. 
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In  making  deductions  for  depreciation  consideration  is 
given  to  the  amounts  that  the  utility  has  been  able  to  set 
aside  in  the  depreciation  fund.  It  would  amount  to  con- 
fiscation arbitrarily  to  deduct  large  amounts,  based  on  the 
age  and  life  theory,  in  the  case  of  a  utility  where  past 
earnings  have  been  insufficient  to  set  aside  an  equal  amount 
in  the  depreciation  reserve.  Therefore,  the  amounts  de- 
ducted from  reproduction-cost  to  arrive  at  present  value  are 
arrived  at  by  considering  the  three  elements,  present  con- 
dition of  each  unit  of  the  plant  equipment,  its  age  and  ex- 
pected life  ,and  the  amounts  that  the  company  has  been 
able  to  set  aside  from  the  earnings  for  replacements. 

A  map  is  included  in  this  volume  showing  the  loca- 
tion of  all  street  railroads,  water,  electric,  gas  and  heating 
utilities  in  Montana.  It  exhibits  the  progress  of  physical 
valuations  to  date. 

EFFECT  OF  RATE  CHANGES. 

General  Lighting  Schedule. 

In  all  cases  affecting  rates,  the  Commission  is  required 
to  predict  the  effect  of  a  change  in  rates,  whether  an  in- 
crease or  decrease.  The  various  schedules  must  be  designed 
to  bring  in  a  certain  revenue  equal  to  the  operating  ex- 
penses, taxes  and  depreciation,  plus  a  fair  return  on  the 
investment.  In  cases  of  an  increase  of  10%  or  less,  it  has 
been  the  experience  of  the  Commission  that  there  will  be 
a  reduction  in  consumption  for  one  or  two  months,  and 
thereafter  the  use  will  again  become  normal.  In  other 
words,  the  quantity  of  the  various  units  of  service  used 
during  the  past  is  considered  a  fair  indication  of  what  may 
be  expected  in  the  future. 

For  purposes  of  illustration,  an  electric  lighting  schedule 
will  be  assumed  for  a  plant  where  all  services  are  metered. 
A  small  plant  with  but  thirty  consumers  will  answer  as  an 
example,  because  the  method  would  be  the  same  for  a  utility 
of  several  thousand  consumers.  Let  us  assume  that  the 
original  lighting  schedule  of  the  utility  was  a  flat  rate  of 
10c  per  Kw.  Hr.  with  no  discount;  that  the  consumption 
during  the  preceding  year  totaled  12,650  Kw.  Hr.  bringing 
in  a  revenue  of  $1,265.00  under  the  flat  rate  schedule.  The 
Commission,  after  having  made  an  investigation,  determines 
that  in  order  for  the  lighting  service  to  bear  its  fair  share 
of  the  expenses,  the  revenues  from  this  source  should  be 
$2,760  annually,  and  that  a  sliding  scale  schedule,  .offering 
inducements  to  large  consumers  is  preferable;  also  a  dis- 
count for  the  prompt  payment  of  bills.  A  tabulation  of 
the  consumption  for  the  preceding  twelve  months  is  made 
from  the  consumers  ledger  as  follows: 
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TABLE  NO.  1. 


NAME 

Jan. 
KwHr 

Feb. 
KwHr 

Mar. 
KwHr 

4pr. 
KwHr 

May 
KwHr 

Jane 
KwHr 

July 
KwHr 

Aup. 
KwHr 

Sept. 
KwHr 

Oct. 
KwHr 

Nov. 
KwHr 

Dec. 
KwHr 

Anderson   

Andrews  

30 
100 
72 
M 
124 
52 
84 
29 
14 
32 
19 
16 
27 
110 
27 
38 
62 
14 
M 
5 
9 
20 
16 
33 
58 
14 
12 
29 
13 
48 

40 
67 
61 
15 
139 
16 
63 
30 
22 
40 
16 
19 
38 
87 
12 
22 
31 
22 
6 
9 
3 
18 
34 
29 
.61 
13 
10 
35 
14 
29 

27 
220 
13 
S 
116 
29 
87 
51 
33 
41 
18 
27 
16 
52 
13 
21 
80 
41 
16 
12 
19 
31 
21 
16 
36 
12 
18 
42 
347 
412 

19 
34 
29 
6 
27 
M 
92 
27 
35 
16 
M 
14 
19 
38 
72 
16 
31 
14 
92 
16 
70 
21 
38 
14 
17 
62 
17 
41 
118 
79 

12 

129 

M 

9 
14 

2 
115 
18 
37 
62 
14 
18 
29 

7 
14 
31 
29 
16 
87 
32 
29 
11 
14 
21 
16 
32 
17 
41 
71 
21 

21 
327 

5 

2 

30 

1 

13 

41 

29 

8 

6 

3 

4 

7 

21 

16 

1 

3 

5 

29 

13 

62 

7 

M 

5 

8 

13 

20 

61 

129 

1 

10 

207 

21 

1 
90 
61 
14 
33 
21 
13 
16 
18 
29 
14 
13 

7 
22 
21 
18 
14 
13 

2 

7 
M 
19 
21 
16 
42 
112 
420 

1 
6 
142 
30 
M 
61 
27 
29 
26 
22 
13 
18 
54 
29 
16 
17 
29 
29 
16 
32 
41 
67 
■  18 
13 
12 
9 
15 
10 
17 
5 
IS 

M 

19 
65 
22 
72 
13 
61 
10 
31 
29 
16 
8 
7 
15 
23 
35 
47 
67 
52 
17 
18 
29 
7 
6 
13 
29 
41 
16 
12 
13 

22 
38 
80 
13 
18 
19 
78 
19 
18 
7 
29 
3 
9 
11 
30 
27 
41 
16 
29 
72 
61 
42 
13 
29 
14 
18 
27 
22 
48 
16 

41 

142 

92 

21 

29 

52 

14 

16 

19 

27 

14 

7 

16 

27 

23 

27 

32 

71 

13 

16 

29 

12 

3 

1 

4 

12 

7 

!   13 

19 

12 

29 
300 

Adams 

121 

Burns  

16 

Barnes  

13 

Carpenter  

Carlyle  

19 
32 

Davidson  

22 

Dodge  

31 

Edwards 

62 

Faunce  

18 

Gerald  

13 

Harvev  

21 

Henderson   

Irvin  

19 
16 

.Tones   

14 

Jenkins 

64 

Kern  

92 

Madsen  

71 

Noyes  

14 

Perry   

13 

Parks  

7 

Reader 

8 

Stone 

9 

Simpson  

16 

Thompson  

Urlin  

29 
41 

Vasser 

16 

Wilkins   

27 

Webster  

13 

It  is  decided  that  the  maximum  rate  is  to  be  30c  and 
the  minimum  15c  per  Kw.  Hr.  The  discount  is  to  be  109o 
and  the  minimum  monthly  charge  $2.00.  A  skeleton  sched- 
ule is  then  made  up  with  the  steps  as  approved  by  the 
commission  for  small  communities,  as  follows: 

First     10  Kw.  Hrs.  per   month 30c   per  Kw.  Hr. 

Next     15  Kw.  Hrs.  per  month ?   per  Kw.  Hr. 

Next     25  Kw.  Hrs.  per  month ?  per  Kw.  Hr. 

Next     50   Kw.  Hrs.  per  month ?   per  Kw.  Hr. 

Next     50  Kw.  Hrs.  per   month ?  per  Kw.  Hr. 

Next  100  Kw.  Hrs.  per  month ?   per  Kw.  Hr. 

Additional   Kw.  Hrs.  per   month 15c   per  Kw.  Hr. 

The  problem  then  is  to  determine  the  proper  amounts 
per  Kw.  Hr.  to  insert  in  the  second,  third,  fourth,  fifth  and 
sixth  steps  of  the  schedule  so  that  the  revenues  may  ap- 
proximate $2,760.  This  is  done  by  "blocking  out  the  con- 
sumers" to  determine  the  current  used  under  each  step  of 
the  proposed  schedule.  With  the  discount  fixed  at  10% 
the  minimum  charge  will  apply  to  all  consumers  using  7  Kw. 
Hrs.  per  month,  or  less,  thus: 

7  X   30c   is   $2.10,    less    10% $1.89 

8  X   30c    is    $2.40,    less   10% $2.16    net. 

Inspecting  Table  1,  it  will  be  seen  that  during  the  pre- 
ceding twelve-month  period,  there  were  44  such  minimum 
consumers. 
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The  monthly  consumption  is  then  blocked  out  in  the 
following  manner  taking  Andrews,  the  second  consumer 
on  the  books,  for  purposes  of  illustration. 


Month 

1st     2ncl 
1  0-10111-25 

3rcl 

126-50 

4th 
151-100 

5th         6th 
101-1501151-200 

7th              8th 
201-300IOver  300 

Total 

January      .         

10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 

15 
15 
15 
15 
15 
15 
15 
15 
9 
15 
15 
15 

25 
25 
25 
9 
25 
25 
25 
25 

13 

25 
25 

50 
17 
50 

50 
50 
50 
50 

50 
50 

" 
50 

29 
50 
50 
42 

42 
50 

50 

50 
50 

50 

20 

.... 

100 

February      

67 

March        

220 

April     

34 

May    

129 

June     .    

100 

7 

100 

27 

.... 

327 

July    

207 

August      

142 

September        

19 

October       

3S 

Noyember    

142 

December     

300 

Total    

120 

■ 
174 

247 

417 

313 

200 

227 

27 

1,725 

Blocking   out   all   consumers   in   the   same   manner,   the 
consumption  in  Table  1  is  found  to  be  distributed  as  follows: 

1st     2nd     3rd       4th        5th         6th         7th  8th 

I  0-in|ll-25|26-50|51-100il01-150|151-200|201-300!Oyer  300]  Total 


Kw.      Hrs. 


3,144 


3,266 


2, 3531  1,8921 


647 


3501 


5271 


306 


12,650 


These  amounts  are  then  used  in  extending  the  skeleton 
schedule,  adopting  trial  rates  in  the  intermediate  steps,  until 
a  well  balanced  schedule  is  evolved  that  produces  the  de- 
sired revenue. 


Estimate  of  Revenues — Trial  Schedule. 


44    Minimum    Charges 


0-10 

11-25 

26-50 

51-100 

101-150 

151-200 

201-300 


Kw 
Kw 
Kw 
Kw 
Kw 
Kw 
Kw 


Additional 


.    Hrs. 

3.144 

.    Hrs. 

3,266 

.    Hrs. 

2,353 

.    Hrs. 

1,892 

.     Hrs. 

647 

.     Hrs. 

350 

.     Hrs. 

527 

306 

$2.00    .... 

(&  30c  ., 

@  27c*. 

@  25c*. 

•@  23c*. 

@  20c*. 

@  18c*.. 

@  16c*., 

@  15c  .. 


88.00 


Less    10%    Discount 


12,650 


.$     943.20 

.       681.82 

.       588.25 

.       435.16 

129.40 

63.00 

84.32 

45.90 

$2,971.05 
.       297.10 


Net    $2,673.95 

Total    Revenues 2, 761 . 95 

Required    Revenues 2,760.00 

The  proper  intermediate  rates,  indicated  by  a  star  above, 
may  be  determined  by  a  few  trial  calculations  after  the 
consumption  in  each  step  proposed  has  been  totalled. 

The  clerical  work  in  blocking  out  the  consumers  is 
much  simpler  than  would  appear  from  the  description,  as 
in  actual  practice  it  is  customary  to  total  the  various  blocks 
direct  from  Table  1,  with  an  adding  machine.  The  tabula- 
tions illustrated  in  Table  2  are  not  actually  made  on  paper, 
but  carried  out  in  effect  by  running  the  consumption  in 
each  step  through  an  adding  machine. 
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The  above  may  appear  to  be  a  tedious  round  about 
method,  but  it  has  been  the  experience  of  the  Commission 
that,  because  of  local  conditions  the  consumption  varies  in 
the  different  steps  even  in  communities  of  the  same  size. 
There  appears  to  be  no  definite  percentage  table  that  can 
be  applied  to  the  total  consumption  that  will  give  accurate 
results. 

There  is  no  definite  rule  that  can  be  applied  to  determine 
the  distribution  of  the  burden  of  expense  between  lighting, 
heating  and  power;  this  too,  is  entirely  dependent  upon  local 
conditions  and  must  be  proportioned  by  the  Commission, 
after  consideration  of  all  relevant  facts,  on  its  informed 
judgment,  giving  consideration  to  the  local  conditions  affect- 
ing each  case. 


PART  III 

MONTANA  TRADE  COMMISSION 
FOR  CONTROL  OF  PUBLIC  MILLS 


MONTANA  TRADE 
COMMISSION 

For  Control  of  Public  Mills. 


The  Industry. 

Research  as  to  when  the  human  race  began  to  eat 
bread — which  was  made  from  nuts,  wheat  or  some  kind  of 
natural  growth  from  old  mother  earth — like  most  investiga- 
tions of  primary  importance  indicates  that  the  act  dates  be- 
yond the  periods  of  recorded  history.  It  is  well  known  that 
our  prehistoric  ancestors  made  and  ate  bread  as  far  back  as 
we  have  any  historical  data.  The  first  "milling"  was  sim- 
ply a  crushing  of  the  berry,  whether  nuts,  acorns,  wheat 
or  any  substance  that  nature  provided  and  the  dough  ob- 
tained was  baked  by  the  sun's  rays  or  by  fire  artificially 
created.  From  that  early  period  much  progress  has  been 
made  until  at  this  era  of  the  world's  history  miUing  has 
become  an  art  in  which  the  miller,  chemist,  electrician,  me- 
chanic, transportation  and  distributing  expert  each  and  all 
have  their  part  in  the  process  and  must  work  in  conjunction, 
like  the  wheels  of  a  modern  engine,  to  obtain  the  best 
results. 

Progress  in  baking  has  gradually  advanced  from  the 
primitive  methods  of  simply  mixing  the  crushed  raw  ma- 
terial with  water  and  then  baking  the  dough  thus  formed 
and  calling  the  finished  product  bread  until  today  the  up- 
to-date  baker  buys  flour  that  will  produce  the  various  kinds 
of  products  which  his  customers  demand.  For  this  exclusive 
trade  he  must  have  a  flour  of  fifteen  to  sixteen  per  cent 
dry  gluten,  nicely  bleached  and  which  will  retain  its  cubical 
volume  after  the  addition  of  a  profitable  amount  of  moisture. 
For  his  pastry  trade  he  must  have  a  flour  of  more  tender 
gluten  contents,  say  six  to  seven  per  cent,  which  will  make 
good  pastry  with  out  the  addition  of  too  much  costly  short- 
ening. For  his  general  trade  he  requires  a  grade  of  flour 
that  produces  the  most  loaves  from  each  hundred  pounds 
of  flour,  each  loaf  to  have  good  color  and  the  requisite 
cubical  volume. 

In  accordance  with  well  known  maxim  "that  a  manu- 
facturer must  make  a  product  that  the  purchaser  will  buy," 
the  miller  must  manufacture  such  flours  as  the  trade  de- 
mands. In  order  to  accomplish  this  he  must  have  the  aid  of 
experts  in  all  the  hnes  previously  mentioned.  He  must  know 
the  chemical  analysis  of  the  wheat  he   is   milling,   it   must 
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be  tempered,  scoured  and  milled  in  such  manner  as  to 
produce  the  result  demanded  by  the  baker.  Not  alone 
must  he  absolutely  know  the  constituent  elements  of  his 
raw  material  but  he  must  have  accurate  knowledge,  by 
actual  tests  of  just  what  kind  of  bread  his  flour  will  pro- 
duce. 

To  obtain  such  information  and  to  know  that  his  flour 
will  satisfy  the  various  demands  of  his  trade  he  must  have 
the  co-operation  of  the  laboratory,  the  test  baker,  electrician 
and  all  of  his  mechanical  employees.  Nothing  must  be  left 
to  guess  work. 

Quality. 

All  flour  quality  is  in  the  wheat.  Milling  is  simply  an 
extraction  of  that  quality.  A  ''patent"  flour  for  the  best 
bread  making  must  not  only  be  manufactured  from  a  hard 
glutenous  wheat  but  must  be  milled  by  competent  millers 
using   modern   equipment. 

Montana  produces  in  quality  far  above  the  average 
wheat.  The  hard  winter  and  spring  wheats  grown  in  our 
state  on  the  upland  benches  have  no  rivals.  It  is,  there- 
fore, the  miller's  function  to  extract  from  this  raw  ma- 
terial a  flour  which,  for  bread  making  purposes,  has  no 
superior.  That  the  Montana  mills  are  doing  this  is  evi- 
denced by  the  steadily  increasing  demand  from  eastern  and 
western  bakers  for  Montana  flour. 

Comparisons,  United  States-Montana. 

From  a  bulletin  of  the  Department  of  Commerce  cen- 
sus bureau,  we  find  that  in  1919  there  were  21,135  flour 
mills  in  the  United  States ;  there  were  90,597  employees 
engaged  in  the  manufacture  and  sale  of  the  products.  These 
mills  ground  618,667,518  bushels  of  wheat  and  produced 
133,670,672  barrels  of  flour  (all  grades)  which  shows  a 
yield  or  extraction  of  4.62  plus  bushels  per  barrel. 

Montana  during  the  fiscal  year  ending  June  30,  1922, 
had  66  mills  employing  574  persons.  These  Montana  mills 
ground  5,583,561  bushels  of  wheat  producing  1,263,096  bar- 
rels of  flour  and  show  an  extraction  of  4.42  bushels  plus 
per  barrel. 

Exchange  Rule. 

The  regulations  governing  the  exchange  of  wheat  for 
flour  and  feed  as  prescribed  by  Order  No.  307,  effective 
January  1,  1921,  fix  the  minimum  amount  of  products  to 
which  the  wheat  owner  is  entitled  to  receive  for  the  hard 
spring  or  hard  winter  wheat  of  good  milling  quality  which 
he  tenders  to  the  miller  for  exchange  after  payment  to  the 
miller  for  the  conversion  charges  and  costs  of  sacks  as 
prescribed  in  said  Order.  Should  the  wheat  owner  de- 
sire  a    larger   or    smaller    proportion    of    flour    or    feed    or 
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all  the  value  of  his  wheat  in  either  product,  there  is  noth- 
ing in  the  regulations  which  prohibits  the  wheat  owner  and 
the  miller  making  such  exchange  as  may  be  agreeable  to 
both  parties. 

That  the  exchange  of  raw  material  for  the  manu- 
factured products  is  growing  in  favor  with  the  wheat 
growers  of  the  state  is  evidenced  by  the  increase  of  this 
portion  of  the  mill  business. 

During  the  period  covered  by  this  annual  report  8 
per  cent,  plus,  of  the  total  production  of  the  mills  of  this 
state,  or  approximately  101,047  bbls.  of  flour  were  taken 
by  wheat  owners  in  exchange  for  wheat.  This  is  an  in- 
crease of  14  per  cent  over  the  previous  year. 

Particular  attention  is  called  to  paragraph  "C"  of  Rule 
3,  which  provides  for  the  proportionate  amounts  of  flour 
and  its  by-products ;  said  division  being  based  on  the  grade 
of  flour  taken  by  the  wheat  owner. 

Regulations  Governing  Exchange  of  Wheat  for  Flour  and 
Feed  Prescribed  by  Orders  Nos.  267  and  307  of  the  Mon- 
tana Trade  Commission   (Control  of  Public  Mills.) 

Rule  3.  a.  Any  owner  of  wheat  shall  have  the  right 
to  deliver  hard  spring  wheat  or  hard  winter  wheat  of  good 
milling  quality  to  the  milling  plant  for  the  purpose  of  having 
it  exchanged  into  flour  and  mill  feed  and  the  miller  must 
accept  same  for  that  purpose  and  shall,  if  operating,  forth- 
with deliver  to  the  owner  flour  and  mill  feed  in  exchange 
therefor. 

b.  In  exchange  for  each  bushel  of  sixty  pounds  of 
clean,  wheat,  fifty-nine  pounds  of  flour  and  mill  feed  must 
be  delivered  in  the  following  quantities: 

Test  Weight  of  Number  Pounds  Number  Pounds 

Wheat  per  Straight  Flour  INIill  Peed 

Bushel  Returnable  Returnable 

58  pounds  or  more 42  17 

57  pounds    411^  17*/^ 

56  pounds     .< MVz  1S% 

55  pounds    40  19 

54  pounds     391/2  l'>V2 

53  pounds    SSVa  201/2 

52  pounds     3714  211^ 

51  pounds    37  22 

c.  The  number  of  pounds  of  flour  returnable  as 
shown  by  the  foregoing  table  means  straight  flour.  If  the 
miller  has  no  straight  flour  or  the  wheat  owner  desires 
a  higher  grade  then  in  either  case  the  wheat  owner  is  en- 
titled to  receive  such  percentage  of  high  grade  or  patent 
flour  as  the  grade  taken  bears  to  straight  flour.  The  wheat 
owner  is  entitled  to  the  remainder  of  his  fifty-nine  pounds 
of  product   in   mixed   mill   feed. 
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d.  The  wheat  owner  shall  have  the  option  of  taking  his 
mill  feed  as  follows:  100  per  cent  mixed  mill  feed  (bran 
and  shorts)  or  65  per  cent  bran  and  35  per  cent  shorts 
or  standard  middlings.  If  any  miller,  owing  to  the  equip- 
ment of  his  plant,  is  unable  to  make  the  above  apportion- 
ment, flour  and  mixed  mill  feed  (bran  and  shorts)  shall 
be  delivered  instead. 

e.  Sacks  of  standard  commercial  sizes  for  flour  and 
mill  feed  shall  be  provided  by  the  miller  at  the  expense  of 
the  owner,  at  the  current  market  value  of  same  per  thou- 
sand. 

f.  Flour  of  all  grades  must  be  packed  in  new  cotton 
sacks  of  98  pounds'  capacity,  and  mill  feed  in  new  burlap 
sacks  of  100  pounds'  capacity. 

g.  The  owner,  however,  will  be  privileged  to  have 
flour  packed  in  other  standard  sizes,  provided  he  pays  the 
miller  the  regularly  established  differentials  between  the 
98s  and  the  smaller  sizes. 

h.  The  miller  may  collect  from  the  owner  the  follow- 
ing tolls  based  on  the  rated  daily  capacity  (in  barrels)  of 
the  mill,  for  a  twenty-four  hour  run: 

25  bbls.  capacity  and  under,  45c  per  bushel;  over  25 
bbls.  capacity  and  under  100  bbls.,  40c  per  bushel;  100  bbls. 
capacity  and  over,  35  c  per  bushel;  interior  mills  located 
20  miles  or  more  from  a  railroad,  50c  per  bushel. 

The  above  tolls  are  chargeable  on  a  bushel  of  sixty 
pounds  of  clean  wheat,  at  the  time  of  the  delivery  of  prod- 
ucts, as  herein  provided,  said  delivery  to  be  made  at  the 
milling  plant  to  the  owner  or  his  agent. 

i.  The  term  "owner"  as  herein  used  means  any  in- 
dividual, firm  or  corporation  owning  wheat  of  milling  qual- 
ity and  tendering  it  to  and  at  the  milling  plant  of  any 
public  mill. 

j.  The  term  "miller"  as  herein  used  means  any  in- 
dividual,  firm  or  corporation  operating  a  public  mill. 

k.  The  term  "clean"  as  herein  used,  referring  to  wheat, 
means  that  wheat  shall  be  free  from  dockage  as  determined 
by   Federal   standard. 

Please  report  any  violation  of  this  rule  or  refusal  to 
comply  with  same. 

Statistical. 

Statistics  are  compiled  primarily  for  the  purpose  of 
showing  the  amount  of  raw  material  used,  cost  of  same,  the 
products  made  therefrom,  amount  received  for  these  prod- 
ucts,c  apital  invested  in  the  manufacturing  plants,  cost  of 
manufacturing,  selling  and  overhead  costs  of  operating  the 
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plants,  and  any  other  information  relative  to,  and  of  in- 
terest to,  those  who  are  connected  with  the  industry  either 
as  producers  of  the  raw  material  or  manufacturers  of  the 
products. 

There  were  66  flour  mills  in  Montana  at  the  time  of 
the  compilation  of  this  report,  November  30,  1922 ;  56  of 
these  mills  are  located  at  points  having  direct  connection 
with  main  or  branch  lines  of  railroads;  10  are  located  at 
interior  points  having  no  direct  connection  with  any  rail- 
road ;  twenty-eight  of  these  mills  are  operated  by  electric 
power  using  4725  H.  P. ;  3  mills  are  operated  by  steam  us- 
ing 675  H.  P.;  12  by  coal  oil  engines  using  360  H.  P.,  and 
2  by  a  combination  of  water  and  electric  power.  The  rated 
daily  capacity  of  these  66  mills,  24  hours  continuous  oper- 
ation, is  11,778  barrels.  Twenty-four  of  these  mills  are 
equipped  with  what  is  known  as  "Long  System"  equipment 
which  enables  them  to  manufacture  two  or  more  grades 
of  flour;  the  others  are  what  are  generally  called  "Midget" 
mills  and  make  only  one  grade  of  flour,  their  "cut  off" 
going  into  mill  feed.  These  66  mills  represent  an  invest- 
ment, in  buildings,  grounds  and  equipment  of  $3,190,287.00. 
During  the  fiscal  year  ending  June  30,  1922,  there  were 
5,583,561  bushels  of  wheat  ground  in  Montana  mills,  from 
which  there  were  manufactured  1,263,096  barrels  of  flour 
(all  grades)  and  43,724  tons  of  mill  feed.  The  extraction 
or  yield;  i.  e.,  the  amount  of  wheat  required  to  make  a 
barrel  of  flour  was  4.42  bushels.  The  cost  of  sacks  or  con- 
tainers for  flour  and  wheat  was  $386,895.98.  The  wheat 
cost  $6,587,077.87  or  an  average  of  $1.17  plus  per  bushel. 
The  amount  received  for  the  products  made  from  this  wheat, 
including  the  amount  received  for  conversion  under  the 
exchange  rule,  was  $9,268,425.26. 

There  were  8  mills,  with  a  rated  capacity  of  1,480 
bbls.  destroyed  by  fire  during  the  past  fiscal  year. 

There  was  one  mill  built  during  this  period  with  rated 
capacity  of  500  bbls. 

Manufacturing  cost,  $682,690.23;  administration  cost, 
$849,706.59;  overhead  costs,  $212,615.15.  (See  list  of  dis- 
tribution of  these  three  cost  items. 

Distribution  of  Costs. 

In  the  distribution  of  costs  of  manufacturing,  admin- 
istrative, and  overhead,  the  following  distribution  is  used  by 
this  department: 

Manufacturing — 

Mill  wages 

Power 

Fuel 
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Water,  gas  and  light 

Oil  and  waste 

Laboratory 

Teaming 

Repairs 

Administrative  and  Selling — 

Manager's  and  office  salaries 

Salesman's 

Traveling  expense 

Advertising 

Office  supplies 

Telegraph  and  telephone 

Postage 

Sundries 

Overhead  Expense — 

Interest 

Taxes 

Insurance  on  plant 

Insurance  on  grain  and  products 

Insurance  (  industrial  accident) 

Depreciation 

In  case  of  small  mills  having  only  one  or  two  employees 
we  have  given  such  percentage  of  the  manager's  salary  as 
we  thought  equitable. 

During  the  period  covered  by  this  report  the  manu- 
facturing costs  of  all  mills  totalled  $682,690.23 ;  the  ad- 
ministrative costs,  $849,706.59,  and  the  overhead  costs, 
$212,615.15. 

Mills  Under  Jurisdiction  of  Montana  Trade  Commission. 


City     or  Railruad 

Owner    or    Operator.  Town  County  Connection 

Royal    Milling-    Co Great     Falls Cascade      G.  N.   and  C.   M. 

Montana    Flour    Mills    Co Great     Falls Cascade      G.  N.   and  C.   M. 

Montana    Flour    Mills    Co Harlowton     Wheatland    C.  M.    «&    St.    P.... 

Montana    Flour    Mills    Co x^owistown      Feisus     C.  M.    &    St.    P.... 

Montana    Flour    Mills    Co Pozenian    Gallatin     N.  P.    and   C.   M. 

Ru.ssell-.Milk'r     Milling-     Co Pillin,^s     Yellowstone      ...  N.  P.,   C.   B.   &  Q. 

Ravalli    Flour    &     Cereal    Co. Sidney     Ricliland      >J.  P.    and    G.    N.. 

Ravalli    Flour    &    Cereal   Co. Missoula    MLssoula     N.  P.   and  C.   M. 

Kalispell     Flour     Mills     Co Kali.spell     Flathead     G.  N 

Glasgow     Flour    Mills    Co (Glasgow      V'allev      G.  N 

Gallatin    Vallev    IMilling-    Co... Belgrade     Gallatin       N.  P. 

Cascade    Mill    &    Kiev.    Co Cascade      ::ascade    G.  N 

Northwestern    Milling    Co Helena      Lewis    &    Clark. G.  N 

Park    Counry    Milling    Co Livingston      Park    N.  P 

Ca.scade   Mill   i^-    Elev.   Co ..Manhattan    Gallatin      N.  P 

Poison    Flour    Mil's Poison     Flatheacl     N.  P 

Int(M--Mountain     Milling    Co.   Townsend    Broadwater     N.  P , 

Judith    Milling    Co Hobson Judith  Basin G.  N 

B.jorneby     Milling    Co Kalispell     Flathead     G.  N , 

Carbon    County    Flour   Mill loHet     Carbon    '. N.  P 

Fai-mers    Co-operative   Assn.AVinifred    Fergus     C.  M.    &    St.    P., 

T>aurel    Flour    :\lill    Co Laurel     Yellowstone      ....N.  P 

Plains    Montana    Mills Plains    Sanders    N.  P 

Miles    City   Mill    &    Elv.    Co...  Miles     City Custer     C.  M.    &    St.    P. 


St. 
St. 


&   St.    P 

and  G.  N. 


&   St.   P. 


and   C.   M.    &   St.   P. 


*Capacityl 
Barrels  1 

P 2. --'001 

P 1..500 

fiTo 

.10(1 
1.000 
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.^illO 
f)UO 
400 
275 
250 
250 
200 
200 
200 
200 
225 
250 
150 
125 
100 
90 
90 
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City  or  Railroad  *Capacity 

Owner    or    Operator  Town  County  Connection  Barrels 

Beaverhead   Mill   &    Elv.   Co. .Dillon    Beaverhead     O.    S.    I^ 75 

Rosebud     Milling    Co _ Rosebud      ..Rosebud      N.    P 70 

Denton    Milling     Co Denton      Fergus      C.    M.    &   St.   P 65 

Smith-Trner    Co Scobey    Daniels     G.    N 65 

Hamilton    Milling    Co Hamilton     Ravalli N.    P 60 

Antelope     :Milling     Co Antelope     Sheridan      G.    N 60 

Ronan    Flour    Mill    Co Ronan     Missoula     N.    P 60 

Big    Timber    Milling    Co Big    Timber ..Sweet     Grass N.    P 50 

TVDcNamarn     -fe     Marlow Big    Sandy    Choteau G.    N 50 

A.    B.    Andrews    ^Milling   Co...Choteau     Teton    G.   N.   and  C.  M.   &   St.    P 50 

Milk    River    Elev.    Co. Chinook      Blaine      G.    N 50 

Benton     Mill     Elev.     Co Fort    Benton    ...  ::hoteau      G.    N 50 

Glendive    Milling    Co. Glendive     Dawson    N. .  P 50 

Grassrange    Milling    Co Grassrange     Fergus    C.    M.    &    St.    P 50 

Havre    Mill    Co Havre      Hill     G.   N 50 

Malta     Milling    Co Malta     Phillips     G.   N 50 

Park    City    Milling    Co Park    City    Stillwater    N.    P 5o 

Stanford    Roller    Mills Stanford     .ludith      Basin. ...G.    N 5u 

Nelson    &    Ry;ig wolf    Point    Roosevelt G.    N 50 

Harrison     Milling     Co Harrison     Madison    N.    P 40 

Belt    Farmers    Mill    Co Belt      Cascade      G.   N liS 

Pioneer    Iviills     Chester     Hill     G.    N 25 

Gilford    Roller    Mills Gilford    Hill G.    N 25 

Weideman     Milling     Co Great    Falls    Cascade      G.    N 25 

Harlem    Milling    Co Harlem     Blaine G.   N 25 

Davina    Milling    Co Lavina      Golden      Valley..C.   M.    &   St.   P 25 

Lake     Milling     Co Medicine     Lake..STieridan     G.    N 25 

Plentvwood    Milling    Co Plentvwocd     Sheridan     G.    N 25 

Roundup     Milling     Co Roundup     Musselshell      C.   M.    &    St.   P 25 

Savage    Milling    Co. Sav^age      Richland    N.   P 25 

Stevensville     Mill     Co ritevensville      ....Ravalli      N.   P 25 

Crane     Milling    Co Crane      Richland    ....'. N.    P 121/2 

Inland    Mills — No    Railroad    Connections. 

Spring    Hill     Mill     Co ..Spring      Hill Gallatin      50 

Broadus     Mill    Co Broadus      Powder    River 25 

Circle     Milling     Co Circle     MeCone      25 

Melville    Milling     Co Melville     Sweet     Grass 25 

Opheim    Mill    Co Opheim     Valley     25 

Boyes    Mill    Co Boyes     <'arter     15 

Parker   Milling    Co _Creston     Flathead - 15 

Ekalaka    Milling    Co Ekalaka     Carter     - 15 

Jordan    Flour    Mill    Co Jordan     Garfield      15 

Ashland    ililling    Co Ashland      Rosebud     12% 


♦Rated    daily    capacity    for    24-hour    run. 

73  Mills    fat    beginning    of    report) Capacity,   12,758  Bbls. 

8  Mills     burned     Caeupity,     1,480  Bbls. 


65  Mills.  Capacity,   11,278  Bbls. 

1  Mill    built    Capacity,        500  Bbls. 


66  Mills    now    in    state Capacity,  11,778  Bbls. 

12  Mills     not     operartiag ,         652  Bbls. 


PART  IV 

PUBLIC  SERVICE  COMMISSION 
IRRIGATION 


PUBLIC  SERVICE 
COMMISSION—IRRIGATION 


The  first  law  in  Montana  providing  for  the  organiza- 
tion of  irrigation  districts  was  passed  in  1907  (Chapter  70, 
Laws  1907).  The  supervision  and  control  of  bond  issues 
were  placed  with  the  board  of  county  commissioners. 

This  method  of  control  did  not  prove  practical;  so  the 
act  was  repealed  in  1909  and  a  new  statute  enacted  (Chapter 
146,  Laws  1909)  placing  the  control  with  the  district  court. 
The  act  has  been  amended  practically  every  session  since  but 
is  still  in  force. 

The  special  session  of  the  Legislature  in  1919  passed 
an  act  (Chapter  14,  Laws  Extra  Session  1919)  creating 
the  Montana  Irrigation  Commission  and  providing  for  the 
creation  of  irrigation  districts  by  the  court  which  would 
have  state  supervision  by  said  Commission.  The  personnel 
of  the  Commission  was  the  same  as  the  Board  of  Railroad 
Commissioners. 

It  v/as  soon  found  that  this  law  failed  to  give  the  Com- 
mission the  required  supervisory  control  and  jurisdiction; 
so  the  Legislature  in  1921  passed  an  entirely  new  act 
(Chapter  153,  Laws  1921),  rather  than  amend  the  exist- 
ing one,  providing  for  the  necessary  control  of  districts 
from  the  initiation  of  the  petition  till  the  project  is  com- 
pleted and  operating.  Instead  of  designating  the  Montana 
Irrigation  Commission  as  the  supervisory  body  the  Public 
Service  Commission  was  instituted  but  the  personnel  of 
the  Commission  remained  the  same  as  before. 

So  far  as  the  Commission  has  been  able  to  ascertain 
from  county  records,  three  districts  attempted  organiza- 
tion under  the  law  of  1907.  Only  one  of  these  completed 
its  organization  and  developed  the  project  and  the  other 
two  were  reorganized  under  the  laws  of  1909.  Under  the 
laws  of  1909  and  amendments  thereto,  55  districts  were 
created,  32  of  which  completed  the  construction  work. 

There  were  fifteen  districts  that  elected  to  come  under 
the  jurisdiction  of  the  Montana  Irrigation  Commission  as 
provided  for  in  the  law  of  1919.  When  the  new  law  was 
passed  in  1921  all  these  fifteen  districts  automatically 
came  under  the  new  provisions  and  six  new  districts  in 
addition  have  been  initated  under  the  1921  law. 
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Summary  of  All  Irrigation  Districts  in  the  State. 

The  following  summary  of  all  the  irrigation  districts 
in  the  state  has  been  gathered  from  county  records.  They 
are  believed  to  be  correct  although  a  few  errors  may  have 
crept  in.  Those  which  attempted  creation  under  the  laws 
of  1907  (Chapter  70,  Laws  1907),  that  is  where  the  con- 
trol was  placed  in  the  hands  of  county  commissioners,  are: 

County  Name  Acres  Result 

Broadwater Missouri    Valley   10,000  District    was    dissolved. 

•Flathead Ashley    Lake    2,000  District    was    dissolved. 

•♦Yellowstone Locl<wood    3,900  Cons' ructed  and  now  operating. 


*  Ashley  T^ake  district  was   dissolved  and   recreated   as   the   Ashley   Irrigation 
District  under  the   laws  of   1909. 

♦♦Amount   of  bonds   sold    $93,500. 

Those  which  attempted  creation  under  the  laws  of  1909 
and  amendments  thereto,  that  is,  where  the  control  was 
placed  within  the  hands  of  the  district  courts,  are: 

County  Name  Dist.  Acres  Created  Bonds  Sold 

Beaverhead Bipr    Hole     9.522  Mar.     13,     1916 $140,000 

Blaine Alfalfa    Valley    4,050  June     19,      1920 _ 

Fort    Belknap    9,000  Nov.    8,    1920 

Harlem      12,770  May   22,    1922 

Paradise   Valley    13,600  April    1,    1920 120,000 

Zurich     12,217  Nov.     27,     1920 

Broadwater Broadwater     10,000  April    21,    1920 

Crow     Creek    52,273  Feb.    27,     1919 

Missouri    Valley     10,000  1907... 

Toston     5,145  Mar.    15,    1920 

Carbon East     Side     9,515  Aug.    25,    1920 

Joliet    &    White 

Horse    Bench     13,000  Sept.     15,     1919 

Cascade Chestnut    Valley    4,659  June    12,     1920 140.000 

Fort    Shaw    13,284  June    13,     1919 

Ulm    10,472  Jan.    3,    1920 

Custer Buffalo    Rapids    4,000  April    23.    1919 90,000 

Tongue    and    Yellow- 
stone    River     11,155  June    24.     1911 235,000 

Dawson  Clear     Creek    5,638  April    2,    1921 

Fergus  'Judith     Basin     4,300  Oct.     7,     1919 160,000 

Flathead  Ashley    Lake    2,000  Jan.     6.     1908 

Ashley     1,638  July   13,    1909 67,500 

Tallv"  Lake    7,000  Oct.    11.    1919 

Glacier Cut     Bank     17,322  Dec.    16.     1920 

Golden    Valley Franklin     35,276  Dec.    22,     1921 

Jefferson Whitetail      4,000  Aug.    23.    1918 

Lewis    &    Clark Helena     16,000  Aug.    14,    1920 _. 

Prickly    Pear    3,500  Aug.    16,    1921 _ 

Lincoln Glen    Lake    4,245  Apr.     6,     1910 143,000 

Madison Madison     Valley     1,909  Mar.    6,    1916 

Missoula Clinton    990  Sept.     17,     1919 $  26,000 

Missoula     3,000  Oct.     4,     1922 

Musselshell Musselshell     Valley 20,000  1913 

Park Upper    Yellowstone 3,680  Sept.     25,     1920 

Ravalli Bitter    Root    20,000  July    22,     1920 

Blodgett   Creek   1,911  Oct.    17,    1910 20,000 

Charlos    847  June  29,    1918 

Canyon    Creek    2,200  July    9,     1909 20,000 

Lomo     935 

Mill    Creek    2,224  June     15,      1910 25,000 

Sunset     3,025  Nov.     12,     1917 20.000 

Richland Lower    Yellowstone 

^  No.     1    44,381  June    1,     1920 

Rosebud Cartersville     12,483  July   16,    1909 335.000 

Hammond    4,500  Mav    28,    1920 70,000 

Highland     Park     7,345  April     24,      1920 

Yellowstone     10,000  June    11.     1909 450,000 
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County  Name  Dist.  Acres  Created  Bonds  Sold 

Stillwater Columbus     1,360  Mar.     17,     1919 101,000 

Sweetgrass Grej-    Cliff    2,000  Mar.    5,    1920 

Teton Bynum    32,436  Mar.    27,     1920 

Toole Toole    County    286,000  Sept.    1,    1919 

Treasure Big   Horn-Tullock    1.650  Aug.    4,    1919 75,000 

Box    Elder    1,400  May   19,    1919 65,000 

Hysham    6,200  Feb.    11,    1913 

North     Sanders     5,000  Aug.    15,    1918 laO.OOO 

Yellowstone Cove     6,000  Mar.     20,     1922 300,000 

Danford    1,936  Sept.    3.    1920 17,000 

Lockwood    3,900  Oct.    12,    1907 93,500 

Victory     3,000  Sept.    5,    1919 52,000 

Waco-Custer    4,500 

Thirty-two  out  of  the  fifty-eight  districts  are  built 
and  in  operation.  Ten  of  these  projects  were  constructed  by 
private  ditch  companies  then  taken  over  by  the  districts 
to  operate;  fourteen  were  partially  built  by  private  com- 
panies then  taken  over  by  the  district  to  complete  and 
operate;  only  seven  have  been  entirely  constructed  under 
the  irrigation  districts;  two  projects  were  built  by  the  U. 
S.  Reclamation  Service  and  turned  over  to  the  districts  to 
operate;  one  project  was  partially  built  by  a  company  and 
the  district  is  to  take  it  over  and  complete  it;  sixteen 
projects  are  organized  but  no  construction  work  has  been 
started;  two  projects  have  never  completed  their  organ- 
izations ;  four  projects  were  organized  then  later  were  dis- 
solved by  the  courts;  two  districts  were  organized  under 
the  laws  of  1909  and  later  petitioned  to  come  under  the 
jurisdiction  of  the  Public  Service  Commission;  eight  projects 
are  under  government  contracts  with  the  U.  S.  Reclamation 
Service  for  water. 

Field  Examinations  of  Irrigation   Possibilities. 

During  the  past  year  four  requests  have  been  filed 
with  this  Commission  asking  for  field  investigations  of 
proposed  projects  and  for  assistance  or  advice  in  methods 
of  procedure.  Districts  which  have  formally  petitioned  the 
courts  or  which  have  been  legally  created  by  the  courts, 
have  taken  preference  over  these  preliminary  investigations 
but  up  to  the  present  time  all  such  requests  have  been 
complied   with. 

A  brief  summary  of  these  investigations  follows: 

Missouri  River  Project. 

This  proposed  project  was  first  called  to  the  Com- 
mission's attention  over  a  year  ago  but  owing  to  the  magni- 
tude of  the  project  and  the  necessity  of  a  prehminary  organ- 
ization for  the  purpose  of  raising  funds  to  initiate  the  in- 
vestigations, those  interested  in  the  scheme  have  not  taken 
definite  steps  to  attempt  the  organization.  However,  plans 
are  now  under  way  at  least  to  have  the  project  thoroughly 
investigated. 
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It  is  proposed  to  build  a  dam  across  the  Missouri 
river  below  Lombard  and  divert  water  by  gravity  onto  the 
bench  lying  east  of  the  river  extending  north  as  far  as 
Canyon  Ferry,  and  also  to  divert  water  on  the  west  side  of 
the  river  to  cover  Helena  valley.  Power  development  at 
the  dam  is  also  contemplated  to  be  used  in  pumping  water 
to  higher  elevations  not  covered  by  the  gravity  canals. 
This  project  would  cover  approximately  150,000  to  200,000 
acres  of  land. 

Calabar-Paragon  Project. 

This  project  has  never  petitioned  for  the  creation  of 
an  irrigation  district,  but  more  or  less  promotion  has  been 
done  toward  that  end  for  the  past  two  years.  A  private 
engineer  was  engaged  to  make  surveys  and  submit  plans 
and  an  estimate  of  cost.  They  propose  pumping  water  from 
the  Yellowstone  river  to  irrigate  about  7,000  acres  above 
Miles  City.  Two  lifts  are  contemplated,  one  12  feet  and 
the  other  35  feet.  The  pumjps  are  to  be  driven  by  steam 
power  using  Montana  lignite  coal. 

Project    Near   Victor,    Montana. 

Petitions  are  now  being  circulated  asking  for  the  crea- 
tion of  this  district.  It  is  proposed  to  build  reservoirs  in 
Bear  Creek  canyon  to  irrigate  approximately  5,000  acres 
lying  on  the  bench  south  of  the  town  of  Victor.  These 
lands  at  the  present  time  have  decreed  water  rights  from 
Bear  Creek,  but  late  in  the  summer  the  normal  flow  of  the 
creek  is  sufficient  only  for  the  earlier  rights.  It  is  the 
intention  to  supplement  with  storage  the  water  they  have 
at  the  present  time. 

Shields  Valley  Colonization  Project. 

This  project  is  situated  in  Shields  River  valley  im- 
mediately north  of  the  town  of  Wilsall.  It  is  a  scheme  to 
colonize  a  large  tract  of  land  already  served  by  ditches  and 
under  irrigation  and  cultivation.  The  request  made  of  this 
Commission  was  for  a  thorough  investigation  and  report 
on  the  water  rights  and  the  capacities  and  conditions  of 
the  old  canals  to  serve  the  lands  with  the  needed  amount 
of  water.  The  project  comprises  about  10.800  acres  of 
land.  The  report  was  completed  February  16,  1922,  and 
delivered  to  the  State  Department  of  Agriculture. 
Engineering  Services — Contracts. 

Up  to  the  present  time  seven  of  the  districts  under 
the  jurisdiction  of  this  Commission  have  engaged  the  services 
of  resident  engineers  to  make  final  surveys  and  prepare 
plans  and  specifications.  These  districts  are:  Valley  View, 
East  Bench,  Harlowton-Du  Rand,  Red  Lodge-Rosebud, 
Upper  Glendive-Fallon,  South  Bench,  and  Whitetail.  Fol- 
lowing are  the  chief  features  and  terms  of  the  contracts. 
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Valley  View  Irrigation  District. 

The  duties  required  of  the  engineer  are  formulated 
under  two  heads — preliminary  engineering  and  superintend- 
ence of  construction. 

Under  preliminary  engineering,  the  engineer  is  to  make 
all  surveys,  plans,  specifications  and  estimates  preparatory 
to  voting  bonds  for  construction.  This  includes  accurate 
survey  and  determination  of  the  irrigable  area  in  each  own- 
ership, the  final  location  of  all  canals,  laterals,  structures, 
power  lines,  pumping  plants;  computing  the  capacities  of 
all  canals,  laterals,  structures,  pumps  and  machinery; 
making  accurate  maps  and  profiles;  estimating  quantities 
of  all  classes  of  work  and  materials;  and  designing  all  the 
detail  plans  for  Constructing  the  completed  system.  Also 
he  is  to  prepare  specifications  covering  every  phase  of  the 
work  and  a  detailed  estimate  of  the  final  cost  of  construc- 
tion. All  of  said  plans,  specifications,  estimates,  maps  and 
profiles  are  to  be  embodied  in  his  final  report  and  sub- 
mitted to  the  Public  Service  Commission  for  approval  as 
being  the  "Plan  of  Reclamation."  He  is  also  required  to 
furnish  the  district  with  maps  showing  metes  and  bounds 
surveys  of  property  to  be  acquired  for  rights  of  way  and 
offer  testimony  in  condemnation  suits.  In  accomplishing 
said  work,  he  is  to  furnish  all  supplies,  tools,  instruments, 
labor  and  transportation. 

As  pajf^ent  for  these  services,  he  is  to  receive  in  cash 
or  marketable  warrants  a  sum  equal  to  80c  per  irrigable 
acre  of  the  project.  Partial  payments  are  to  be  made  as 
the  work  progresses  but  full  payment  is  not  due  until  the 
final  "Plan  of  Reclamation"  is  approved.  The  Public  Service 
Commission  is  to  be  arbitrator  in  case  of  disagreement  be- 
tween the  engineer  and  the  district. 

Under  superintendence  of  construction  the  engineer  is 
to  locate  and  stake  on  the  ground  as  the  construction  work 
progresses,  all  canals,  structures  and  works  as  called  for 
in  the  plans  and  specifications.  He  is  to  inspect  and  super- 
vise all  construction  work  to  see  that  said  plans  and  specifica- 
tions are  strictly  complied  with.  He  is  to  make  up  monthly 
estimates  of  completed  work  and  certify  the  same  to  the 
district  for  payment.  He  is  to  make  all  final  tests  of 
machinery,  structures  and  materials  to  insure  satisfaction 
before  final  acceptance  of  the  work.  The  engineer  is  to 
furnish  all  tools,  supplies,  labor  and  transportation  neces- 
sary in  his  work.  He  is  also  to  prepare  plats  showing  metes 
and  bounds  surveys  of  the  irrigable  acreage  of  each  forty 
acres  to  be  used  for  assessment  purposes. 

For  such  services  the  engineer  is  to  receive  in  cash 
3%  of  the  actual  cost  of  the  construction  work  including 
the  purchase  and  installation  of  machinery. 
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The  contract  provides  that  the  engineer  shall  give  bonds 
to  assure  the  faithful  performance  of  his  duties  and  to 
protect  the  district  against  any  liens  or  claims  on  account 
of  expenses  incurred  by  him  in  performing  such  duties. 

East  Bench  Irrigation  District. 

This  contract  is  subdivided  into  two  heads,  the  same  as 
the  Valley  View  district.  The  requirements  of  the  engineer 
are  the.  same  except  that  the  East  Bench  district  is  not 
a  pumping  project  and  items  above  relating  to  such  ma- 
chinery do  not  apply  to  the  East  Bench  contract. 

For  services  under  preliminary  engineering,  the  resident 
engineer  is  to  be  paid  2V2%  of  the  estimated  cost  of  con- 
struction, providing  that  his  total  compensation  does  not 
exceed  $15,000,  and  providing,  further,  that  he  is  not  to 
receive  over  $10,000  for  the  year  1922.  He  is  to  be  paid 
in  negotiable  warrants  against  the  district.  In  case  the 
engineer  is  compelled  to  discount  said  warrants  more  than 
5%  in  order  to  cash  them,  he  is  not  bound  under  his  con- 
tract to  proceed  with  the  work. 

For  services  under  superintendence  of  construction,  the 
engineer  is  to  be  paid  21/2  7o  of  the  actual  cost  of  construc- 
tion not  including  the  cost  of  rights  of  way,  legal  work, 
discounts  or  administration.  He  is  to  be  paid  monthly  in 
cash  computed  upon  the  net  amount  of  the  contractor's 
monthly   estimates. 

The  contract  further  provides  that  the  district  may, 
if  it  so  desires,  terminate  the  contract  after  the  preliminary 
engineering  has  been  completed  and  the  Plan  of  Reclamation 
approved  by  the  Public  Service  Commission,  and  may  enter 
into  a  new  contract  with  some  other  engineer  to  superintend 
the  construction. 

This  contract  also  makes  the  same  provisions  for  surety 
bonds  as  the  Valley  View  contract. 

Harlowton-Du  Rand  Irrigation  District. 

This  contract  is  subdivided  into  two  heads,  the  same 
as  the  Valley  View  district.  The  requirements  of  the 
<^ngineer  are  the  same  except  that  the  Harlowton-Du  Rand 
district  is  not  a  pumping  project  and  items  above  relating 
to  such  machinery  do  not  apply  to  this  contract. 

For  services  under  preliminary  engineering,  the  resi- 
dent engineer  is  to  be  paid  1^2%  of  the  estimated  cost  of 
construction,  providing  that  his  total  compensation  does 
not  exceed  $9,750.00  and  providing  further  that  he  is  not 
to  receive  over  $7,350.00  for  the  year  1922.  He  is  to  be 
paid  in  negotiable  warrants  against  the  district.  In  case 
the  engineer  is  compelled  to  discount  said  warrants  more 
than  7%  in  order  to  cash  them,  he  is  not  bound  under  his 
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contract  to  proceed  with  the  work.  Payments  are  to  be 
made  monthly  upon  the  approval  of  the  Public  Service  Com- 
Anission. 

For  services  under  superintendence  of  construction,  the 
engineer  is  to  be  paid  6%  of  the  actual  cost  of  construction 
not  including  the  cost  of  rights  of  way,  legal  work,  dis- 
counts or  administration.  He  is  to  be  paid  monthly  in  cash 
computed  upon  the  net  amount  of  the  contractor's  monthly 
estimates. 

The  contract  further  provides  that  the  district  may, 
if  it  so  desires,  terminate  the  contract  after  the  preliminary 
engineering  has  been  completed  and  the  Plan  of  Reclamation 
been  approved  by  the  Public  Service  Commission,  and  may 
enter  into  a  new  contract  with  some  other  engineer  to 
superintend  the  construction. 

This  contract  also  makes  the  same  provisions  for  surety 
bonds  as  the  Valley  View  contract. 

Red  Lodge-Rosebud  Irrigation  District. 

On  this  district  the  engineering  work  has  been  handled 
by  two  different  engineers,  each  under  a  separate  contract. 
The  first  contract  provided  for  both  the  preliminary  engi- 
neering and  supervision  of  construction  but  after  the  Plan 
of  Reclamation  had  been  approved  by  the  Public  Service 
Commission  this  contract  was  cancelled  and  a  contract  let 
to  another  engineer  for  superintending  the  construction 
work. 

The  first  contract  providing  for  the  preliminary  engi- 
neering was  practically  the  same  as  that  for  the  Valley 
View  district,  except  that  this  project  is  not  a  pumping 
scheme  and  the  items  relating  thereto  do  not  apply.  The 
duties  are  all  covered  in  one  item  and  are  not  segregated 
as  in  the  Valley  View  contract,  with  the  following  exceptions : 

The  salary  of  the  engineer  is  fixed  at  $10.00  per  day 
for  office  work  and  $12.00  per  day  for  field  work,  the 
engineer  to  provide  his  own  transportation,  board  and  lodg- 
ing. The  district  was  to  pay  for  all  supplies,  labor  and 
assistance.  Provision  was  made  whereby  the  district  could 
terminate  this  contract  which  was  done  after  the  preliminary 
work  was  completed. 

The  second  contract  (employing  another  engineer)  was 
divided  into  two  items,  the  first  providing  for  superintend- 
ing the  construction  work  and  the  other  for  the  surety  of 
the  engineer.  Under  the  first  item,  the  engineer  was  to 
review  the  entire  work,  plans  and  specifications  and  make 
such  changes  as  were  necessary  upon  the  approval  of  the 
Public   Service    Commission;    otherwise    the    services    to    be 
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rendered  the  district  by  the  engineer  are  practically  the 
same  as  for  superintending  the  construction  work  on  the 
Valley  View  district. 

The  contract  provides  that  in  case  the  district  failed  to 
sell  its  bonds  then  the  contract  could  be  cancelled  and  the 
engineer  reimbursed  for  all  expenses  of  himself,  assistants 
and  supplies  plus  $15.00  per  day  for  his  own  time.  But  if 
the  bonds  were  sold  then  the  engineer  was  to  receive  5% 
of  the  cost  of  construction  work  not  including  the  cost  of 
rights  of  way,  legal  or  administrative  expense,  moneys  al- 
ready expended  or  discounts.  He  is  to  be  paid  monthly 
in  cash  based  upon  the  net  amount  allowed  the  contractor. 
The  Public  Service  Commission  is  to  be  the  arbitrator  in 
case  of  any  disagreement  between  the  engineer  and  the 
district. 

The  second  item  provides  for  the  surety  which  is  the 
same  as  for  the  Valley  View  district. 

Upper  Glendive-Fallon  Irrigation  District. 

The  services  required  of  the  engineer  in  this  contract 
are  practically  the  same  as  outlined  in  the  Valley  View 
contract  above  mentioned,  with  the  additional  duty  of  ex- 
amining and  valuating  the  present  pumping  plant  and  coal 
property  and  of  formulating  plans  for  opening  and  operat- 
ing the  coal  mine  to  obtain  fuel  for  the  proposed  pumping 
plant.  He  is  also  to  give  expert  testimony  in  court  if  re- 
quired. 

The  general  provisions  of  this  contract  are  similar  to 
those  of  the  Valley  View  contract  with  the  following  ex- 
ceptions : 

The  engineer  is  to  have  only  general  supervision  over  the 
work,  the  details  of  which  are  to  be  performed  by  assistants 
paid  by  the  district.  He  is  to  visit  the  project  from  time 
to  time  during  the  preliminary  surveys  and  not  less  than 
once  a  month  during  construction.  The  district  is  to  pay 
for  all  surveyors,  inspectors  and  other  help  and  to  furnish 
all  supplies,  instruments  and  maintenance  expenses  of  the 
engineer  while  on  the  job  and  while  traveling  to  and  from 
his  home  office. 

As  compensation  the  engineer  is  to  receive  during  the 
preliminary  surveys  and  up  until  the  sale  of  bonds  the 
sum  of  $25.00  per  day  and  expenses  while  on  the  job  or 
en  route,  all  payments  to  be  in  cash  or  equivalent.  For 
the  entire  job,  both  before  and  after  bond  sale,  he  is  to 
receive  3%  of  the  entire  cost  of  the  project,  all  per  diem 
payments  made  before  bond  sale  to  be  included  in  said 
3%  payment.  During  construction  25%  of  due  monthly  pay- 
ments is  to  be  held  out  until  final  payment  upon  completion 
of  the  project. 
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South  Bench  Irrigation  District. 

This  contract  is  subdivided  into  two  heads,  the  same 
as  the  Valley  View  contract.  The  South  Bench  project  is 
not  a  pumping  scheme,  so  that  conditions  applying  to  ma- 
chinery in  the  Valley  View  contract  do  not  apply  to  the 
South  Bench  contract. 

Under  preliminary  engineering,  the  progress  of  the 
work  is  divided  into  four  items  which  are: 

(a)  Survey  of  the  reservoir  site  and  the  area  and 
classification  of  lands  in  each  ownership  to  be  acquired 
for  right  of  way. 

(b)  Survey  of  the  damsite  and  preparing  plans,  speci- 
fications and  estimated  costs  of  the  same. 

(c)  Survey  of  the  canal  line  through  the  canyon  from 
the  dam  to  the  point  of  the  first  diversion  and  preparing 
plans,  specifications  and  estimated  costs  of  same. 

(d)  Survey  of  the  irrigable  area  of  each  ownership 
within  the  district  and  complete  estimates,  plans  and  speci- 
fications required  to  complete  the  Plan  of  Reclamation. 

The  directors  reserve  the  right  to  terminate  this  con- 
tract at  the  completion  of  any  of  the  above  items. 

For  services  under  preliminary  engineering,  the  engi- 
neer is  to  be  paid  31/2%  of  the  estimated  cost  of  construc- 
tion, providing  that  his  total  compensation  does  not  exceed 
$25,000  and  providing  further  that  he  is  not  to  receive  over 
$7,500  in  any  one  year.  Payments  are  to  be  made  monthly 
in  negotiable  warrants  against  the  district.  The  Public 
Service  Commission  shall  approve  all  such  payments.  If  the 
directors  terminate  the  contract  before  completing  item  (c) 
above,  they  shall  pay  the  engineer  his  total  costs  plus  15% 
in  addition  to  $15.00  per  day  for  his  own  time.  If  the  con- 
tract is  terminated  after  completing  the  work  called  for 
under  item  (c),  he  is  to  receive  the  3V^%  as  provided  for 
above. 

For  services  under  superintendence  of  construction,  the 
engineer  is  to  be  paid  3%  of  the  actual  cost  of  construction, 
not  including  the  cost  of  rights  of  way,  legal  work,  discounts, 
or  administration.  He  is  to  be  paid  monthly  in  cash  com- 
puted upon  the  net  amount  of  the  contractor's  monthly 
estimates. 

The  contract  further  provides  that  the  district  may,  if 
it  so  desires,  terminate  the  contract  after  the  preliminary 
engineering  has  been  completed  and  the  Plan  of  Reclamation 
approved  by  the  Public  Service  Commission  and  may  enter 
into  a  new  contract  with  some  other  engineer  to  superintend 
the  construction.  This  contract  also  makes  the  same  pro- 
visions for  surety  bonds  as  the  Valley  View  contract. 
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Whitetail  Irrigation  District. 

This  contract  is  divided  into  two  heads,  the  same  as 
the  Valley  View  contract.  The  items  providing  for  pumping 
machinery  do  not  apply  to  this  project. 

Under  preliminary  engineering,  the  engineer  is  to  be 
paid  $10.00  per  day  in  addition  to  all  expenses  including  sup- 
plies, labor,  materials,  transportation  and  living  expense 
while  in  the  field. 

Under  superintendence  of  construction,  the  engineer  is 
to  receive  a  sum  equal  to  4%  of  the  total  cost  of  construc- 
tion including  right  of  way,  equipment  and  materials,  but 
not  including  works,  rights  of  w^ay  or  materials  already 
purchased,  or  expense  incurred  on  account  of  administration, 
legal  services,  discounts,  overhead,  etc.  Said  amount  is  to 
be  paid  monthly  in  cash  and  computed  upon  the  net  amount 
of  the  contractor's  monthly  estimates. 

The  same  provisions  for  surety  bonds  prevail  as  with  the 
Valley  View  contract. 

Bond  Sale  Services — Contracts. 

It  has  been  necessary  for  districts  in  attempting  to 
float  their  bond  issues,  to  make  some  provision  for  showing 
prospective  bond  buyers  over  the  project,  advising  them  of 
the  features  pertaining  to  the  contemplated  construction 
w^ork,  supplying  them  with  copies  of  reports  and  complete 
abstracts  of  all  the  legal  proceedings.  The  Red  Lodge- 
Rosebud  district  is  the  only  one  of  the  districts  to  date  to 
make  such  a  contract  for  a  fiscal  agent. 

The  contract  provides  that  the  agent  shall  carry  on  all 
negotiations  with  prospective  bond  purchasers,  extensively 
advertise  the  bond  sale,  furnish  all  required  information,  show 
interested  purchasers  over  the  project  and  explain  all  its 
details,  furnish  the  necessary  transportation,  abstract  the 
legal  proceedings,  and  advise  all  contractors  of  the  details 
necessary  to  submit  an  intelligent  bid.  For  such  services 
the  district  is  to  pay  said  agent  V2%of  the  selling  price  of 
the  bonds.  Or  if  the  bonds  are  delivered  to  the  contractor 
he  is  to  receive  1/2  7c  of  the  price  of  the  bonds  as  agreed 
upon  between  the  contractor  and  the  district.  If  the  bonds 
are  not  sold  wdthin  six  months  then  the  agent  is  to  receive 
nothing  for  his  time,  service  or  expenses  unless  he  shall  have 
spent  over  $750,  in  which  case,  he  is  to  be  reimbursed  for 
his  actual  expenses  exceeding  $750. 

Districts  Under  the  .Jurisdiction  of  the  Public 
Service  Commission. 

To  date  22  districts  have  elected  to  come  under  the 
jurisdiction  of  the  Public  Service  Commission,  as  provided 
for  by  the  new  law.  These  are  located  in  14  different 
counties  as  itemized  below. 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 


County 

Beaverhead    

Broadwater    

Carbon     

Dawson      

Gallatin      

Golden     Valley     ... 

Jefferson     

Lewis    and    Clark 

McCone 

Meag-her    

Missoula 

Park    

Powell 

Wheatland      


No. 


of  DIst. 
1 
2 
2 
2 
2 
1 
1 
1 
2 
2 
3 
1 
1 
1 


Gross  Acreage 

23,501 
58,993 
45,000 
40,560 
22,331 
36,140 

8,202 
15,150 

3,490 

2,390 
22,712 
32,320 
20,000 
32,845 


Total     22 363,634 

A   detailed   description   of  the   status   and   character   of 
each  district  follows: 

Recapitulation  of  the  Districts. 


Gross 
County  Acreage    System         Source    of    Water    Supply 

.Powell     20,000    Storage N.    Fork   Blackfoot   River 


No.       Name 

1.  Cooper's     Lake 

2.  Nine  Mile 

Prairie Missoula    9,000    Gravity Blackfoot  River 

3.  Frenchtown 

Vallev   Missoula    8,000    Gravity Clark's  Fork  Columbia 

4.  De    Smet    Missoula    5,712    Pumping     Clark's  Fork  Columbia 

(Electric).... 

5.  Glendive    Dawson      34,440    Pumping 

(Steam)     ..Yellowstone    River 

6.  Brockway    McCone    3,253    Storag-e  . ...  Duck   and   Ash    Creeks   & 

Red    Water    River 

7.  "Valley     View Broadwater    6,720    Pumping 

(Electric)... Jefferson    River 

8.  East    Bench Beaverhead    23,501    Storage  & 

Gravity Grasshopper  Creek  & 

Beaverhead    River 

9.  Harlowton- 

Du    Rand Wheatland    32,845    Storage  & 

Gravity     ..  Musselshell   River 

10.  Red    Lodge- 

Rosebud     Carbon    32,000    Gravitv        East   Rosebud   River 

11.  Joliet  &  White 

Horse    Bench Carbon      13,000    Storage  & 

Gravity Rock   Creek  or  East 

Rosebud    River 

12.  Newland    Creek .Meagher    1,290    Storage  & 

Gravitv        Newland   Creek,    Sheep 
Creek 

13.  Wood's    Gulch Meagher    1,100    Storage Little   Birch   &  Wood's 

CthIoIt.   Crocks 

14.  Meadow    Farm Gallatin    1,037    Gravity        Jefferson    River 

15.  Upper  Glendive- 

Fallon   Dawson    6,120    Pumping 

(Steam) Yellowstone    River 

16.  *Crow    Creek Broadwater    52,273    Storage  & 

Gravity Crow     Creek,      Big     Hole 

&    Jefferson   Rivers 

17.  Brockway    Ash 

Creek    McCone    237    storage      ..Ash    Creek 

18.  South    Bench Gallatin      21,294    storage Willow    &    Norwegian 

CtcgIvS 

19.  Silver    Lewis    &    Clark....     15,150    storage Little   Prickley  Pear  & 

Canyon    Creeks 

20.  Brackett     Creek Park    32,320    Storage       .  Prackett    Creek 

21.  Fish   Creek Golden   Valley 36,140    Storage Fish    Creek.    American 

Fork  &  Sweet  Grass 
Creek 

22.  Whitetail     Jefferson    8,202    Storage Little    Whitetail    Creek 

Total    acreage 363 ,  634 

Area   counted  twice 6,357 

Total  gross  area  of  all   Dists 357,277 


*Crow   Creek   district   did   not   elect    to    come    under    the    Commission    but    petitioned 
for   an     investigation    of   feasibility   and    cost. 
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Project   No.   1. 
Cooper's  Lake  Irrigation  District,  Powell  County. 
Description. 

This  project  proposes  the  irrigation  of  the  lands  locally 
known  as  "Kleinschmidt  Flat"  in  the  Blackfoot  valley.  The 
flood  waters  of  the  North  Fork  of  Blackfoot  river  are  to 
be  diverted  into  Cooper's  lake  for  storage  and  distributed 
onto  the  lands  by  a  gravity  system  of  canals  and  laterals. 

The  orighial  petition  was  insufficient  and  irregular  ac- 
cording to  law.  The  Commission  caused  a  preliminary  in- 
vestigation to  be  made  of  the  possibilities  and  rendered 
assistance  in  organizing  a  formal  district,  but  to  date  the 
petitioners  have  done  nothing  further. 

Organization. 

Judicial  District:    No.  3, 

Petition  filed  with  Court:    August  16,   1919. 

Petition  filed  with  Commission:    August  18,  1919. 

Gross  area  of  District:    About  20,000  acres. 

Number  land  owners  signed  the  petition:    18. 

Deposit  requested :    $300,  October  10,  1919. 

Deposit   was   made:     None. 

Preliminary  field  work  done:    Preliminary   examination 

November  1  and  2,   1919. 
Personnel. 

Correspondents:     H.    J.    Faust,    Drummond,    Montana. 

E.  R.  Kilburn,  Ovando,  Montana. 

General  Features. 

Source  of  water  supply:    North  Fork  of  Blackfoot  river. 
System :    Storage. 
Soil:    Sandy  gravelly  loan. 

Topography:    Flat  with  easy  slopes  for  irrigation.    No 
stumps,   trees  nor  brush. 
Crops:    Hay  and  grain,  cattle  and  dairying. 
Elevation:    4,300  feet  above  sea  level. 
Transportation:    30  miles  to  nearest  railroad. 
Markets:     Dairy   products    to   local    state    markets    and 
cattle  to  Chicago  and  Kansas  City. 

Project  No.  2. 
Nine  Mile  Prairie  Irrigation  District,  Missoula  County. 
Description. 

This  project  proposes  the  irrigation  of  lands  comprising 
what  is  locally  known  as  "Nine  Mile  Prairie,"  situated  on 
the  north  side  of  the  Blackfoot  River  immediately  below 
the  mouth  of  Clearwater  river.  It  is  proposed  to  divert  wa- 
ter directly  upon  the  land  by  a  gravity  system  from  either 
the  Blackfoot  or  Clearwater  rivers. 
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The  petition  asking  for  the  creation  of  the  district  was 
not  formal  according  to  law  and  was  filed  with  the  Com- 
mission but  not  with  the  Court.  Since  then  the  petitioners 
have  made  no  further  effort  to  organize  the  district. 

Organization. 

Judicial  District:    No.  4. 

Petition  filed  with  Court:    Not  filed. 

Petition  filed  with  Commission:    August  11,   1919. 

Gross  area  of  District:    About  9,000  acres. 

Deposit  requested:    $300,  October  22,  1919. 

Deposit  was  made:    Never  made. 

Preliminary  field  work  done:    None. 

Personnel. 

Correspondents:  Hon.  Dan  McQuarrie,  Missoula,  Mon- 
tana;  A.   J.   Jamison,   Potomac,   Montana. 

General  Features. 

Source  of  water  supply:  Normal  flow  of  either  Big 
Blackfoot  or  Clearwater  rivers. 

System :    Gravity. 

Soil:    Sandy  gravelly  alluvial  bench. 

Topography:  Flat  with  good  slope  for  irrigation.  No 
stumps,   trees  nor  brush. 

Crops:    Hay  and  grain,  cattle  and  dairying. 

Elevation:    About  3,600  feet  above  sea  level. 

Transportation:    12  miles  to  the  railroad. 

Markets:  Local  state  markets  for  dairy  produce,  Kan- 
sas City  and  Chicago  for  cattle. 

Project  No.  3. 
Frenchtown  Valley  Irrigation  District,  Missoula  County. 

Description. 

This  project  is  located  in  Frenchtown  Valley  some  15 
miles  west  of  Missoula.  It  is  proposed  to  irrigate  the  land 
from  the  normal  flow  of  Clark's  Fork  of  the  Columbia 
river  by  a  gravity  system  of  canals  and  laterals. 

The  petition  filed  with  the  Commission  was  informal 
and  not  according  to  law.  The  Commission's  engineers 
visited  the  project  and  attended  a  mass  meeting  held  at 
Frenchtown  for  the  purpose  of  perfecting  a  formal  petition 
but  the  same  has  never  been  filed  with  the  court.  In  the 
meantime  the  organizers  had  a  complete  survey  and  esti- 
mate of  cost  made  by  a  private  engineer. 
Organization. 

Judicial  District:    No.  4. 

Petition  filed  with  Court:    Not  filed. 

Petition  filed  with  Commission:     October   11,    1919. 

Gross  area  of  District:    About  8,000  acres. 
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Number  land  owners  signed  the  petition :    6. 

Deposit  requested:    $450,  October  22,  1919. 

Deposit  was  made:    Never  made. 

Preliminary   field   work   done:     By   a   local   engineer   in 

1920.     He  estimated  the  total  cost  to  be  $196,870, 

or  $24.61  per  acre. 

Personnel. 

Correspondent:    Senator  Ed  Donlan,  Missoula,  Montana. 

General  Features. 

Source  of  water  supply:   Normal  flow  of  Clark's  Fork  of 

Columbia  river. 

System :     Gravity. 

Soil:    Alluvial  sandy  loam. 

Topography:  Flat  river  bottom  free  from  trees,  stumps 
or  brush. 

Crops:    Hay,  grain,  peas,  fruits  and  dairying. 

Precipitation:    About  12  to  18  inches  annually. 

Frosts:  Mean  number  of  days  between  frost,  129  for  a 
period  of  11  years. 

Length  of  irrigating  season:    130  to  140  days. 

Elevation:    3,100  feet  above  sea  level. 

Transportation:  Northern  Pacific  and  Chicago,  Milwau- 
kee and  St.  Paul  Railways. 

Markets:    Local  and  Couer  d'  Alene  mining  district. 

Financial: 

Estimated   cost   of   construction:     By   private    engineer, 

$196,867.20. 
Estimated  cost  per  acre :   By  private  engineer,  $24.61. 

Project  No.  4. 
De  Smet  Irrigation  District,  Missoula,  County. 

Description. 

This  project  is  located  on  the  "De  Smet  Bench"  about 
five  miles  northwest  of  Missoula.  It  is  proposed  to  divert 
water  by  gravity  from  Clark's  Fork  of  the  Columbia  river 
to  the  foot  of  the  bench,  then  pump  to  two  different  ele- 
vations. It  is  proposed  to  purchase  electric  power  from 
the  Missoula  Light  and  Water  Company,  After  the  Com- 
mission made  its  report  as  to  the  feasibility  of  the  project, 
the  district  was  created,  but  a  resident  engineer  has  never 
been  appointed  and  no  further  steps  have  been  taken  toward 
developing  the  project. 

Organization. 

Judicial  District:    No.  4. 
Petition  filed  with  Court:    October  8,  1919. 
Petition  filed  with  Commission:    October  9,  1919. 
Gross  area  of  District:    5,712.3  acres. 
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Number  land  owners  in  the  district:    37. 

Number  land  owners  signed  the  petition:     24. 

Deposit  requested:    $300.00,  October  25,  1919. 

Deposit  was  made:    October  29,  1919. 

Preliminary   field   work   done:     October  and   November, 

1919. 
Date  of  preliminary  report:    December  12,  1919. 
Recommendations :     Favorable. 
Court  hearing:    January  3,   1920. 
Court  decree  filed:    January  9,  1920. 
Number  of  divisions:    Five. 
Directors  appointed:    H.   Danforth,   D.   Hamel,  Wm.   F. 

Seltz,  S.  Roberts,  F.  L.  Bisson,  all  of  Missoula. 
President  elected:    Wm.  F.  Seltz,  Missoula. 
Secretary  elected:    Albert  Besancon,  Missoula. 

Personnel. 

Directors:  Wm.  F.  Seltz,  Missoula,  President;  H.  Dan- 
forth, Missoula;  D.  Hamel,  Missoula;  F  .L.  Roberts, 
Missoula;  S.  Roberts,  Missoula. 

Secretary  and  Attorney:    Albert  Besancon,   Missoula. 

Engineer:    (Preliminaries)  Chas.  F.  Farmer,  Missoula. 

General  Features. 

Net  irrigable  area:    4,927  acres. 

Source  of  water  supply:  Normal  flow  of  Clark's  Fork  of 
Columbia  river. 

System:    Pumping  by  electric  power. 

Drainage:     None. 

Lifts:  One  pumping  station  with  two  lifts.  High  lift, 
131.3  feet  to  irrigate  2,075  acres  net.  Low  lift, 
70.8  feet  to  irrigate  2,852  acres  net. 

Power:    High  lift,  435  HP.,  low  lift,  342  HP. 

Pumps :  High  lift,  32  second-feet ;  low  lift,  76  second  feet. 

Duty  of  water:    2  acre-feet  net  delivery. 

Duty  of  water  at  the  pumps:    21/2  acre-feet. 

Maximum  July  demand:    0.95  acre-feet  per  acre. 

Soil:    Clay  and  sandy  loam. 

Topography:  Rolling  bench  free  from  trees,  stumps  or 
brush. 

Crops:    Hay,  grain,  fruit,  peas  and  dairying. 

Precipitation:  14.91  inches,  mean  annual  for  period 
of  11  years. 

Frosts:  Mean  number  of  days  between  frosts,  129  ,for 
a  period  of  11  years. 

Length  of  irrigating  season:    About  130  to  140  days. 

Elevation:    3,200  feet  above  sea  level. 

Transportation:  Northern  Pacific  and  Chicago,  Mil- 
waukee and  St.  Paul  Railways. 

Markets:    Couer  d'  Alene,  and  local  state  markets. 
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Financial. 

Estimated  cost  of  construction:    $197,004.50. 

Estimated  cost  per  acre:    $29.98. 

Yearly  maintenance  cost:    Estimated,  $4.47. 

Annual   assessments   made:     July,    1921. 

Amount  of  assessment:    Total,  $3,800;  per  acre,  $0,76. 

Purpose:    Engineering,   legal   and   current   expense. 

Project  No.   5. 

Glendive-Fallon    Irrigation    District,    Dawson    and 
Prairie  Counties. 

Description. 

This  project  is  located  along  the  north  bank  of  the 
Yellowstone  River,  extending  from  Fallon  to  Stipek  and 
also  the  "Fallon  Flat"  located  on  the  south  side  of  the  river 
adjacent  to  the  town  of  Fallon.  It  was  proposed  to  remodel 
and  enlarge  an  old  pumping  plant  already  installed  into  a 
central  generating  station  and  transmit  electric  current 
from  there  to  pumps  located  at  various  points  along  the 
project.  The  water  supply  is  the  normal  flow  of  Yellow- 
stone river  and  the  power  to  be  generated  by  local  lignite 
coal.  The  investigation  showed  the  project  not  feasible  in 
its  entirety,  so  the  court  dissolved  the  petition  and  later  a 
new  petition  was  filed  for  only  that  part  which  did  prove 
to  be  feasible.     (See  Project  No.  15.) 

Organization. 

Judicial  District:    No.  7. 

Petition   filed   with   Court:     (Dawson   County)    October 

4,   1919. 
Petition  filed  with  Commission:    October  6,  1919. 
Gross  area  of  District:    34,440  acres. 
Number  land  owners  in  the  district:    125. 
Number  land  owners  signed  the  petition:    79. 
Deposit    requested:     $800,    November    20,    1919;    $600, 

April  7,  1920. 
Deposit  was  made:  December  3,  1919,  and  April  19,  1920. 
Preliminary   field   work   done:     January   and   February, 

1920. 
Date  of  preliminary  report:    April  28,  1920. 
Recommendations:     That   the   district  be   dissolved   and 

a  new  one  created  for  a  smaller  area.     (See  project 

No.  15.) 
Court  hearing:   July  30,  1920. 
Court  decree:    District  not  created. 

Personnel. 

Correspondents:    Thos.   F.   Hagen   and   C.   A.   Thurston, 

Glendive. 
Attorney:    Anderson,  Gillis  and  Coursolle,  Glendive. 
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General  Features. 

Net  irrigable  area:    22,475  acres. 

Source   of   water  supply:    Normal   flow   of  Yellowstone 

river. 
System:    Pumping,  steam  and  electric  power  generated 

by  local  lignite  coal. 
Schemes:    Nine  power  schemes  and  one  gravity  scheme 

were  investigated. 
Costs:    For  the  nine  schemes  investigated  the  estimated 

construction    costs   vary    from    $26.87    per    acre    to 

$46.89  and  the  yearly  maintenance  cost  varies  from 

$6.38  per  acre  per  year  to  $12.81. 
Duty  of  water:    2  acre-feet  per  acre  at  the  pumps. 
Maximum  July  demand:    0.76  acre-feet. 
Soil:    Deep  rich  clay  loam. 
Topography:    Flat  river  valley,  free  from  stumps,  trees 

and  brush. 
Crops:     Hay,    grain,    sugar    beets,    corn,    flax,    melons, 

tomatoes,   etc. 
Precipitation:    10.72  inches,  mean  annual  for  period  of 

9  years. 
Frosts:    Mean  number  of  days  between  frosts  125  for  a 

period  of  10  years. 
Length  of  irrigating  season :    About  140  days. 
Elevation:    2,150  feet. 

Transportation:     Northern    Pacific    and    Chicago,    Mil- 
waukee and  St.  Paul. 

Financial.    " 

Estimated  cost  of  construction:    Feasible  unit,  $159,713. 

Estimated  cost  per  acre:   Feasible  unit,  $37.54. 

Yearly   maintenance   cost:     Estimate   for   feasible    unit, 

$6.38  per  acre. 
Annual  assessments  made:    None. 

Project   No.   6. 
Brockway   Irrigation   District   McCone   County. 

Description. 

This  project  is  located  along  both  sides  of  Redwater 
river.  It  is  proposed  to  store  the  flood  waters  of  Duck  and 
Ash  Creeks  and  Redwater  river.  No  stream  measurements 
were  available  so  the  water  supply  is  uncertain.  The  in- 
vestigation was  made  and  preliminary  report  filed  but  no 
further  action  has  been  taken  by  the  court. 
Organization. 

Judicial  District:    No.   7. 

Petition  filed  with  Court:    October  17,  1919. 

Petition  filed  with  Commission:    October  20,  1919. 
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Gross  area  of  District:    3,253  acres. 
Number  land  owners  in  the  district:    19. 
Number  land  owners  signed  the  petition:    11. 
Deposit  requested:    $600,   November   21,   1919. 
Deposit  was  made:    December  11,  1919. 
Prehminary   field   work   done:     May,    1920. 
Date  of  preliminary  report:    August  26,  1920. 
Recommendations:     No    data    on    water    supply. 

feasible   at  present. 
Court  hearing:    No  action  taken  or  decree  filed. 


Not 


Personnel. 

Correspondent:    Jas.  A.  Brockway,  Brockway,  Montana. 
Attorney:    Anderson,  Gillis  and  Coursolle,  Glendive. 

General  Features. 

Net  irrigable  area:    2,740  acres. 

Source  of  water  supply:  Duck  and  Ash  Creeks  and 
Redwater  river. 

System:    Storage  of  flood  water. 

Reservoirs:  Five  proposed  reservoirs  were  investi- 
gated but  all  will  not  be  needed  for  the  project. 
All  the  dams  are  earth  fill  type. 


No. 

Location 

Drainage 

area  sq. 

miles 

Capacity 
ac.  ft. 

Surface 
area 
acres 

DAM 

Cost  per 

acre  foot 

storage 

Height    \   Length 

1 
2 

6 

4 
5 

1                     1 
Duck    Cr.          1           64       |       2736 
Duck    Cr.                     64              1172 
Ash     Cr.                       45              1469 
Redwater                    156              2485 
Uedwater                   220              1350 

1 

1         157                37 
07                26 

116                30 
1          247                 30 

153                19 

1175 
1115 

530 
1675 

898 

$33.02 
35.84 
27.06 
30.53 
28.E.U 

Duty  of  water:    1.37  acre-feet  net  delivery. 

Duty  of  water  in  the  reservoirs:    2.32  acre-feet. 

Maximum  July  demand:    40%. 

Soil:    Deep  sandy  clay  loam. 

Topography:      Flat    river    valley,    free    from    timber, 

stumps,  brush  or  rocks. 
Crops:    Hay,  grain,  flax,  corn. 
Precipitation:     18.65    inches,    mean    annual    for    period 

of  18  years. 
Frosts:    Mean   number  days  between   frosts   114   for  a 

period  of  10  years. 
Length  of  irrigating  season:    120  to  130  days. 
Elevation:    2,500  feet  above  sea  level. 
Transportation:    35  miles  from  the  railroad. 

Financial. 

Estimated  cost  of  construction:    $105,660   to   $266,645, 

depending  upon  the  combination  of  reservoirs. 
Estimated  cost  per  acre:     $76.95  to   $105.91. 
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Project  No.   7. 
Valley  View   Irrigation   District   Broadwater   County. 

Description. 

This  project  is  located  on  a  strip  of  bench  land  west 
of  the  town  of  Three  Forks.  It  is  proposed  to  pump  water 
from  the  Jefferson  river  to  the  bench  by  electric  power  to 
be  purchased  from  the  Montana  Power  Company.  Two 
petitions  and  two  reports  were  made  before  the  district  was 
finally  created.  At  the  hearing  on  the  first  petition  it  was 
found  the  titles  were  insufficient.  A  resident  engineer 
was  appointed  who  submitted  the  plan  of  reclamation  when 
it  was  found  the  court  decree  omitted  160  acres  belonging 
to  owners  who  were  intended  to  be  included.  This  re- 
quired a  third  petition  court  hearing  and  decree  which  are 
now  on  record.  The  final  plan  of  reclamation  will  be  sub- 
mitted in  the  near  future  for  approval. 
Organization. 

Judicial  District:    No.  14. 

Petitions  filed  with  court:     1st  January  7,   1920;   2nd, 
June  18,  1920;  3rd,  November  21,  1921. 

Petitions  filed  with  Commission:    1st,  January  8,  1920; 
2nd,  June  19,  1920;  3rd,  November  22,  1921. 

Gross  area  of  District:    1st  petition,  6,530;  2nd  petition, 
6,560;  3rd  petition,  6,720. 

Number  land  owners  in  the  district:    1st  petition,   23; 
2nd  petition,  27;  3rd  petition,  3  additional. 

Number  land  owners  signed  the  petition:    1st,  17;  2nd, 
21;   3rd,   3. 

Deposit    requested:      $300,    January    21,     1920;     $100, 
August  31,  1921. 

Deposit  made:    $300,  February  10,  1920. 

Preliminary  field  work  done:    February,   1920. 

Date  of  preliminary   report:     1st,  April   19,   1920;  2nd, 
July  15,  1920. 

Recommendations :     Favorable. 

Court  hearing:    August  30,  1920. 

Court  decree   filed:    August   30,    1920, 

Number  of  divisions:     Three. 

Directors   appointed:     Frank   Martin,    John    Sloan,    Gail 
Haigh,  all  of  Three  Forks. 

Date  of  engineer's  contract:    November  8,  1920. 

Approved  by  the  Commission:    November  20,  1920. 

Date  resident  engineer's  1st  report:    August  22,  1921. 

Resident  Engineer's  supplemental  report:    Not  filed. 

Plan  of  reclamation  approved:    Plan  not  complete. 
Personnel. 

Directors:      Frank    Martin    Three    Forks,    Pres. ;    Gail 
Haigh,    Three    Forks;    John    Sloan,    Three    Forks; 
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Secretary:    John  Sloan,  Three  Forks. 
Attorney:    Edgar  Ewers,  Three  Forks. 
Engineer:    Fred  M.  Brown,  Bozeman. 

General  Features. 

Net  irrigable  area:    3,037  acres. 

Source    of    water    supply:     Normal    flow    of    Jefferson 

river. 
System:    Pumping  by  electric  power. 
Lifts:    Two,  high  lift  186  feet,  low  137  feet. 
Irrigable  area:    High  lift   1,395  acres,  low  1,300  acres. 
Power  consumption:    1,464,961  KWH. 
Pumps:    High  lift  18  second-feet,  low  17  second-feet. 
Duty  of  water:    2  acre-feet  at  the  pumps. 
Maximum  July  demand:    38%. 
Soil:    Light  sandy  clay  loam  rich  in  lime. 
Topography :   Flat  compact  area,  free  from  trees,  stumps 

and  brush. 
Crops:    Grain,  hay,  potatoes,  dairy  produce. 
Precipitation:     11.29    inches,    mean    annual    for    period 

of  7  years. 
Frosts:    Mean  number  of  days  between  frosts   120  for 

a  period  of  8  years. 
Length  of  irrigating  season:    120  to  130  days. 
Elevation:    4,200  feet  above  sea  level. 
Transportation :    Near  the  Northern  Pacific  and  Chicago, 

Milwaukee  and  St.  Paul  Railways. 

Financial. 

Estimated  cost  of  construction:    $100,782.80. 

Estimated  cost  per  acre:    $37.40. 

Estimated  amount  of  the  bond  issue:    $144,596.00. 

Yearly  maintenance  cost:    Estimate,  $6,58  per  acre. 

Annual  assessments  made:    July,  1921. 

Amount  of  assessment:    Total  $2,694.53,  per  acre  $1.00. 

Purpose:    Survey  and  plans. 

Project  No.  8. 
East   Bench   Irrigation   District,   Beaverhead   County. 

Description. 

This  project  is  located  on  a  strip  of  bench  land  east  and 
north  of  Dillon.  It  is  proposed  to  divert  the  normal  flow 
of  the  Beaverhead  river  during  the  spring  months  and  use 
stored  water  from  the  proposed  reservoir  on  Grasshopper 
Creek  during  the  summer  months.  Two  petitions  and  two 
reports  were  filed  on  this  project.  After  the  first  petition 
and  report  were  filed  the  district  was  created,  then  later 
the  court  annulled  all  former  proceedings  and  a  new  peti- 
tion, which  increased  the  area  by  about  4,000  acres,  was 
filed.      A    second    report   was   written   and    the    district    re- 
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created.  The  resident  engineer  is  now  working  on  the  final 
surveys  and  plans  and  expects  to  submit  his  plan  of  re- 
clamation by  next  spring. 

Organization. 

Judicial  District:    No.  5. 

Petition  filed  with  Court :  1st,  March  6,  1920 ;  2nd,  June 
29,  1921. 

Petition  filed  with  Commission:  1st,  March  9,  1920; 
2nd,  July  1,  1921. 

Gross  area  of  District:  1st  petition,  22,700  acres,  2nd, 
23,501  acres. 

Number  land  owners  in  the  District:  1st  petition  78; 
2nd,  89. 

Number  land  owners  signed  the  petition:  Ist  petition, 
58;  2nd,  72. 

Deposit  requested:  $400,  March  25,  1920. 

Deposit  was  made:    May  4,  1920. 

Preliminary   field  work  done:    July   and   August,   1920. 

Date  of  preliminary  report:    1st  report  January  21,  1921. 

Second  report:    March  11,  1922. 

Recommendations :    Feasible. 

Court  hearing:  1st  hearing  April  12,  1920;  2nd  hear- 
ing April  22,  1922. 

Court  decree  filed:    May  1,  1920. 

First  district  annulled:    May  8,  1920. 

Decree  recreating  District:    May  8,  1922. 

Number  of  divisions:    Three. 

Directors  appointed:  Willard  H.  Smith,  Louis  L.  Bell; 
John  T.  Neal,   all  of  Dillion. 

Date  of  engineer's  contract:    June  5,  1922. 

Approved  by  the  Commission:    July   12,   1922. 

Plan  of  Reclamation:  To  be  completed. 

Personnel. 

Directors :   Willard  H.  Smith,  Louis  L.  Bell,  John  T.  Neal. 

Secretary:    John  T.  Neal. 

Attorney:     Norris,   Hurd   and   Collins,   Dillon,   Montana. 

Engineer:    G.  V.  Elder,  Dillon,  Montana. 
General  Features. 

Net  irrigable  area :  1st  district  13,900  acres,  2nd  district 
16,058   acres. 

Source  of  water  supply:  Grasshopper  Creek  and  Beaver- 
head river. 

System:  Normal  flow  of  Beaverhead  and  storage  on 
Grasshopper  creek. 

Reservoir  capacity:    21,870   acre-feet. 

Drainage  area:    375  square  miles. 

Type  of  dam :    Concrete  arch. 

Dam:    Height,  106  feet;  length,  375  feet. 
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Duty  of  water:    1.25  acre-feet  net  delivery. 

Duty  of  water  in  the  reservoir:    2.38  acre-feet. 

Maximum  July  demand:    40%. 

Soil:    Sandy  clay  loam  with  clay  sub  soil. 

Topography:     Flat    bench    cut    by    many    deep    coulees. 

Land  is  free  from  trees,  brush  and  stumps. 
Crops:    Hay,  grain,   dairy  produce. 
Precipitation:     18.98    inches,    mean    annual    for    period 

of  11  years. 
Frosts:    Mean  number  of  days  between  frosts  107  for  a 

period  of  11  years. 
Length  of  irrigating  season:    110  to  120  days. 
Elevation:    5,000  to  5,200  feet  above  sea  level. 
Transportation:     Union   Pacific   Railway. 

Financial. 

Estimated  cost  of  construction:  1st  report,  $761,784.00; 
2nd  report,  $729,770.00. 

Estimated  cost  per  acre:  1st  report,  $54.81;  2nd  re- 
port, $45.45. 

Yearly   maintenance   cost:     Estimated,    $1.50    per   acre. 

Annual  assessments  made:    July  8,  1922. 

Amount  of  assessment:    Total  $8,170,  per  acre  50c. 

Purpose:     Engineering  and   administration. 

Project  No.  9. 
Harlowton-Du  Rand  Irrigation   District,   Wheatland   County. 

Description. 

This  project  lies  on  a  strip  of  high  rolling  bench  land 
north  and  west  of  Harlowton.  It  is  proposed  to  divert  water 
out  of  the  Musselshell  river  until  the  normal  flow  is  ex- 
hausted and  then  use  stored  water  for  the  remainder  of 
the  season.  Four  reservoir  sites  can  be  developed,  one  on 
Cottonwood  Creek,  one  on  the  North  Fork  of  the  Mussel- 
shell river  and  two  along  the  main  canal  line  below  the 
intake.  Water  will  be  diverted  into  the  North  Fork  Reser- 
voir from  Smith  river.  Spring  creek  and  Checkerboard 
creek.  The  original  petition  included  more  land  than  storage 
water  could  be  supplied  for,  so  the  report  recommended 
excluding  all  the  area  lying  east  of  Antelope  creek.  The 
court  created  the  district  and  the  board  of  directors  let  a 
contract  for  doing  the  final  engineering.  The  final  plan 
of  reclamation  will  be  completed  in  the  near  future. 

Organization. 

Judicial  District:    No.  14. 
Petition  filed  with  court:    March  17,   1920. 
Petition  filed  with  Commission:    March  24,   1920. 
Gross  area  of  District:     32,845  acres. 
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Number  land  owners  in  the  district:    93. 
Deposit  requested:  $600,  March  27.  1920. 
Deposit  made:    April  10,  1920. 
Preliminary  field  work  done:    May  and  June.  1920. 


Reservoir 

Capacity 
acre  ft. 

Area 

flooded 

acres 

Drainage 

area  sq. 

miles 

Dam 

height 

feet 

Cost  per 

acre  feet 

storage 

Du    Rand 
Cottonwood 
Martinsdale 
Two     Dot 

1       20,000       1           695           1           134 
1,235       1              46                         46 
4,189       1           297           1           532 

1         1,780       1           109           1           532 

1                             1 

130 
60 
5. 
36 

$  9.27 
2^.77 
31.52 
37.69 

Duty  of  water:    1.25  acre-feet,  net  delivery. 

Duty  of  water  in  the  reservoir:    2.35  acre-feet.    ■ 

Maximum  July  demand:    40%. 

Soil:    Sandy  clay  loam  rich  in  lime. 

Topography:     Both    flat    and    rolling    areas    free    from 

trees,  stumps  and  brush. 
Crops:    Hay,  grain,  dairy  produce. 
Precipitation:    10.84  inches,  mean  annual  for  period  of 

3  years. 
Frosts:    Mean   number  of   days   between   frosts   95   for 

a  period  of  ten  years. 
Length  of  irrigating  season:    110  to  120  days. 
Elevation:    4,  100  feet  above  sea  level. 
Transportation:    Chicago,  Milwaukee  and  St.  Paul. 
Financial. 

Estimated  cost  of  construction:    $915,778.00. 
^Estimated  cost  per  acre:    $56.17. 
Yearly   maintenance   cost:     Estimated   $1.00. 
Annual  assessments  made:   July  1,  1922. 
Amount  of  assessment:    Total,  $9,278.57,  per  acre  50c. 
Date  of  preliminary  report:    October  1,  1920. 
Recommendations:    Project  'feasible  for  the  part   lying 

west   of   Antelope   creek.     Water   supply    sufficient 

for  only  16,000  acres. 
Court  hearing:    December  22,  1920,  May  3,  1921. 
Court  decree  filed:    February  5,   1921. 
Number  of  divisions:    Three. 
Directors  appointed:    W.  N.  Smith,  L.  L.  Dixon,  E.  F. 

McQuitty,   all   of   Harlowton. 
Date  of  engineer's  contract:    March  1,  1922. 
Approved  by  the  Commission:    March  1,  1922. 
Date   resident   engineer's   report:     Not   completed. 
Personnel. 

Directors:    W.   N.   Smith,   Harlowton,   President;   L.   L. 

Dixon,   Harlowton;  E.   R.  McQuitty,  Harlowton. 
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Secretary:    C.  H.   Lanius,  Harlowton. 
Attorney:    Jones  and  Jones,  Harlowton. 
Engineer:    A.  W.   Verharen,  Helena. 

General   Features. 

Net  irrigable  area:    16,304  acres. 

Source  of  water  supply:  North  and  South  Forks  of 
Musselshell  river.  Smith  river,  Checkerboard,  Cot- 
tonwood and  Spring  creeks. 

System :     Storage. 

Reservoirs:  Four  reservoirs  are  proposed.  The  dams 
are  to  be  earth  filled  type. 

Project  No.   10. 
Red  Lodge-Rosebud  Irrigation  District,  Carbon  County. 

Description. 

This  project  is  located  along  a  rolling  country  near 
the  foot  of  the  Bear  Tooth  mountains,  between  the  East 
Rosebud  river  and  Rock  creek.  Water  is  to  be  diverted  from 
the  East  Rosebud  river  by  a  gravity  system  of  canals  and 
laterals.  This  project  was  first  started  in  1903  when  10 
miles  of  the  main  canal  were  constructed,  but  the  system 
was  never  completed.  This  old  canal,  known  as  the  Weast 
Ditch,  together  with  its  water  rights,  was  purchased  by 
the  present  district  for  $27,000.  The  plan  of  reclamation 
has  been  approved  and  the  bonds  have  been  sold.  The 
next  step  will  be  to  call  for  bids  on  the  construction  work. 

Organization. 

Judicial  District:    No.  13. 

Petition  filed  with  Court:    March  23,   1920. 

Petition  filed  with  Commission:    March  26,   1920. 

Gross  area  of  District:    32,000  acres. 

Number  land  owners  in  the  district:    116. 

Number  land  owners  signed  the  petition:    64. 

Deposit  requested:  $800,  March  27,  1920. 

Deposit  was  made:    April   14,   1920. 

Preliminary  field  work  done:    June  and  July,  1920. 

Date  of  preliminary  report:    August  5,  1920. 

Recommendations:     Favorable. 

Court  hearing:    May  4,  1920. 

Court  decree  filed:    August  10,  1920. 

Number  of  divisions:    Three. 

Directors  appointed:    John  J.  Hash,  John  A.  Fiveland, 

Harry  Edwards,  all  of  Luther,  Montana. 
Organization  of  the  Board:    October  5,  1920. 
President  elected:    John  J.  Hash,  Luther,  Montana. 
Secretary  elected:    Harry  Edwards,   Luther,   Montana. 
Date  of  engineer's  contract :    David  Lay,  June,  1921 ;  R. 

H.  Fifield,  September  8,  1922. 
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Date  resident  engineer's  report:    November  3,  1921. 
Plan  of  Reclamation  approved:    May   1,   1922. 
Commission's  final  report:    May  1,  1922. 
Confirmation  of  bonds:    September  1,  1922. 
Bids  opened  for  sale  of  bonds:    October  16,  1922. 

Personnel. 

Directors:  John  A.  Fiveland,  Luther,  President;  Louie 
J.  Hyem,  Luther,  Montana;  A.  F.  Boggio,  Luther, 
Montana. 

Secretary:    Louie  J.  Hyem. 

Attorney:    John  G.  Skinner,  Red  Lodge,  Montana. 

Engineer:     On    preliminaries,    David    Lay,    Red    Lodge, 

Montana;   on   construction,   R,   H.   Fifield,   Billings, 

Montana. 

General  Features. 

Net  irrigable  area:    9,756  acres. 

Source  of  water  supply:  Normal  flow  of  the  East  Rose- 
bud river. 

System :    Gravity. 

Duty  of  water:    1.50  acre-feet  net  delivery. 

Maximum  July  demand:    50  per  cent. 

Soil:    Clay  loam. 

Topography:     Rolling,    free    from    timber,    stumps    and 

brush. 
Crops:    Hay,  grain,  stock  and  dairying. 
Precipitation:    20.10  inches  mean  annual  for  period  of 

19  years. 
Frosts:    Mean  number  of  days  between  frosts  84  for  a 

period  of  10  years. 
Length  of  irrigating  season:    About  100  days. 
Elevation:    4,700  feet  above  sea  level. 
Transportation:     10   to    20   miles    from   branch    line    of 

Northern  Pacific  Railway. 

Financial. 

Estimated   cost   of   construction:     $324,800. 

Estimated  cost  per  acre:    $25.98. 

Amount  of  the  bond  issue:    $418,000. 

Yearly   maintenance   cost:     Estimated,    $1.00    per    acre. 

Bonds:    Number  418,  par  value  $1,000. 

Life  of  bonds:    Six  to  twenty-five  years  inclusive. 

Kind  of  bonds:    Serial. 

Redeemable:    January  1,  1929  to  January  1,  1948. 

Weast  canal  purchase:  October  20,  1920,  amount  $27,000 

County  bonded   indebtedness:     Average   2.06%    of   total 

valuation. 
School   bonded    indebtedness:     Average    1.31%    of   total 

valuation. 
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Present  assessed  value  of  district:    $348,000. 
Annual  assessments  made:    1921. 

Amount  of  assessment:    Total  $3,299.73,  per  acre  30c. 
Purpose:    Engineering  and  administration. 

Project  No.   11. 
Joliet  and  White  Horse  Bench  Irrigation  District,  Carbon  Co. 
Description. 

This  project  includes  about  13,000  acres  of  rolling  bench 
lands  extending  north  from  Joliet  to  the  Yellowstone  river. 
Of  this  area  only  8,000  acres  are  actually  irrigable.  The 
proposed  source  of  water  supply  is  from  Rock  creek  and  Red 
Lodge  creek,  with  diversion  at  the  junction  of  these  two 
creeks.  The  normal  flow  of  these  creeks  is  to  be  sup- 
plemented by  storage.  This  district  was  already  created 
by  the  court  under  the  old  irrigation  law  at  the  time  the 
Commission  was  asked  to  assume  supervision. 

The  engineering  plans  under  the  former  organization 
called  for  reservoir  storage  on  certain  mountain  lakes  at 
the  head  of  Rock  creek.  The  report  later  made  by  the 
Commission  and  the  State  Engineer  recommended  storage 
on  East  Rosebud  river  as  more  feasible,  and  changed  the 
plan  of  reclamation  accordingly.  The  reservoir  site  on  East 
Rosebud  river  is  a  favorable  one  with  more  than  ample 
capacity  and  a  relatively  low  construction  cost.  The  stored 
water  is  to  be  diverted  by  seven  miles  of  canals  into  a 
tributary  of  Red  Lodge  creek,  whence  it  will  follow  the 
natural  channel  to  Rock  creek.  No  further  steps  have  been 
taken  to  proceed  with  the  district. 

Organization. 

Judicial  District:    No.   13. 

District  created  by  the  court  under  the  old  law:    Sep- 
tember 15,  1919. 

District  Engineer's  report  submitted:    March  11,  1920. 
Petition  filed  with  Commission:    April  2,  1920. 
Gross  area  of  District:    13,000  acres. 
Number  land  owners  in  the  district:    70. 
Number  land  owners  signed  the  petition:     43. 
Deposit  requested:    $800,  April  28,  1920. 
Deposit  was  made:    August  26,   1920. 
Preliminary  field  work  done:    September,  1920. 
Date  of  preliminary  report:    December  20,   1920. 
Recommendations:    Feasible,  but  delay  advised  awaiting 

cheaper    construction    costs. 
Court  hearing:    July  22,   1919. 
Court  decree  filed:    September  15,   1919. 
Number  of  divisions:    Three. 
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Directors    appointed:     Harry    Duf field,    Robert    Barnes, 

M.   C.   Breckenridge. 
Organization  of  the  Board:    September  24.   1919. 
Date  of  engineer's  contract:    November  29,  1919. 
Date  resident  engineer's  report:    March  1,  1920. 
Plan  of  Reclamation:    Not  approved. 
Petition  for  confirmation  of  bonds:    None. 

Personnel. 

Directors:     Floyd  Mathews,   Joliet,   President;   Clarence 

Holmden,  Joliet;  Carl  Mackey,  Joliet. 
Secretary:    C.  F.  Oliver. 
Attorney :     None. 
Engineer:    S.  C.  Kimball,  Billings. 

General  Features. 

Net  irrigable  area:    8,000  acres. 

Source  of  water  supply:  Red  Lodge  and  Rock  creek  and 
East  Rosebud  river. 

System:    Gravity  supplemented  by  storage. 

Reservoirs:  Rosebud  reservoir;  height  of  dam  45  feet, 
length  of  crest,  1,220  feet;  type  of  dam,  hydraulic 
fill;  area  flooded,  700  acres;  capacity,  10,000  acre- 
feet. 

Black  Canyon  reservoir:  Natural  dam,  800  feet 
long,  300  feet  high;  tunnel,  1,280  feet  long  required 
to  draw  off  water;  present  water  surface,  72  acres; 
capacity  (top  50  feet),  2,850  acre-feet. 

Third  Lake  reservoir:  Height  of  dam  40  feet, 
length  of  crest,  370  feet ;  type  of  dam,  rock  fill ;  area 
flooded,  47  acres;  capacity,  2,100  acre-feet. 

Duty  of  water:    1.5  acre-feet  net  delivery. 

Required  storage:    10,000  acre-feet. 

Soil:    Light  sandy  loam  to  heavy  clay  loam. 

Topography:    Rolling,  free  from  stumps,  trees  or  brush. 

Crops:    Hay,  grain,  corn,  sugar  beets,  beans. 

Precipitation:  14.03  inches,  mean  annual  for  period  of 
20  years. 

Frosts:  Mean  number  of  days  between  frosts  125  for  a 
period  of  16  years. 

Length  of  irrigating  season:    125  to  140  days. 

Elevation:    3,600  feet  above  sea  level. 

Transportation:    Northern  Pacific  Railway. 

Financial. 

Estimated  cost  of  construction:    $425,000. 

Estimated  cost  per  acre:    $53.13. 

Yearly  maintenance  cost:    Estimated,   $1.25   per   acre. 

Annual  assessments  made:    1921. 

Amount  of  assessment:    Total,  $1,125.00;  per  acre  15c. 

Purpose:    Engineering  and   administration. 
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Project  No.   12. 
Newland  Creek  Irrigation  District,   Meagher   County. 
Description. 

This  project  is  situated  along  Newland  creek  in  the 
Smith  river  valley  about  nine  miles  northwest  of  White 
Sulphur  Springs.  It  is  proposed  to  divert  water  out  of 
Sheep  creek  into  Newland  creek  through  an  old  canal  par- 
tially constructed  at  the  present  time.  A  gravity  system 
of  canals  and  laterals  is  to  serve  the  lands  of  the  project 
located  along  Newland  creek.  A  preliminary  trip  was  made 
over  the  project  in  December,  1920,  and  an  estimate  of 
$500  was  made  to  carry  on  the  investigation  and  make  the 
report.  This  was  later  changed  to  $50.00  providing  the 
land  owners  would  furnish  all  transportation  and  living  ex- 
penses for  the  engineers.  The  deposit  was  never  made,  so 
no  further  investigation  has  been  attempted. 
Organization. 

Judicial  District:    No.  14. 
Petition  filed  with  Court:    April  9,  1920. 
Petition  filed  with  Commission:    April  12,   1920. 
Gross  area  of  District:    1,290  acres. 
Number  land  owners  in  the  district:    6. 
Number  land  owners  signed  the  petition:    6. 
Deposit   requested:     $500,   April   27,   1920,   amended   on 
September  20,  1920  to  $50,  plus  board,  lodging  and 
transportation  for  engineers. 
Deposit  was  made:    Not   made. 

Field   work    done:     Preliminary    examination    only,    De- 
cember, 1920. 
Personnel. 

Correspondent:    E,  McDaniel,  White  Sulphur  Springs. 
General  Features. 

Source   of   water   supply:     Normal   flow    of    Sheep   and 

Newland  creeks. 
System :    Gravity. 

Canals:  Diversion  canal  from  Sheep  to  Newland  creek 
will  be  approximately  5  miles  long.  This  canal 
was  completed,  save  I14  miles  about  20  years  ago. 
It  was  designed  to  carry  500  miner's  inches.  Eleven 
miles  down  Newland  creek  water  is  to  be  diverted 
onto  the  land  by  short  canals  on  both  sides  of  the 
creek. 
Soil:    Sandy  loam. 

Topography:    Gently  rolling  bench  land. 
Crops:    Hay,  grain,  stock  raising. 
Precipitation:    About  13  inches  per  year. 
Length  of  irrigating  season:    About  75  to  90  days. 
Elevation:    5,000  feet  above  sea  level. 
Transportation:    About  9  miles  from  the  railroad. 
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Project  No.  13. 
Woods    Gulch    Irrigation    District,    Meagher    County. 

Description. 

This  project  is  located  on  a  strip  of  rolling  country 
at  the  mouth  of  Wood's  Gulch  about  ten  miles  west  of 
White  Sulphur  Springs.  Storage  is  to  be  depended  upon 
for  a  water  supply.  Three  reservoirs  and  systems  of  de- 
veloping the  project  were  surveyed.  The  project  was  not 
economically  feasible  so  the  district  was  dissolved. 

Organization. 

Judicial  District:    No.   14. 

Petition  filed  with  Court:    May  3,  1920. 

Petition  filed  with  Commission:    May  5,  1920. 

Gross  area  of  District:    1,100  acres. 

Number  land  owners  in  the   district:    4. 

Number  land  owners  signed  the  petition:  4. 

Deposit  requested:  $300,  June  9,  1920.  Amended  Sep- 
tember 20,  1920,  to  $50  plus  transportation  and 
living  expense  of  the  engineers. 

Deposit  was  made:    $50,  October  7,  1920. 

Preliminary  field  work  done:    December,   1920. 

Date  of  preliminary  report:    February  21,   1921. 

Recommendations:    Not  feasible. 

Court  hearing:    None. 

Personnel. 

Correspondent:    C.  B.  Spohr,  Missoula. 
General  Features, 

Net  irrigable  area:    900  acres. 

Source  of  water  supply:  Wood's  Gulch  and  Little  Birch 
creeks. 

System:  Storage  of  flood  water  and  distribution  by 
gravity.  Three  systems  were  investigated;  1st, 
one  reservoir  only  on  the  South  Fork  and  a  diver- 
sion canal  from  the  North  Fork  into  the  reservoir. 
2nd,  two  dams,  one  on  each  fork  thus  making  one 
reservoir  on  the  upper  North  Fork. 
3rd,  build  the  reservoir  in  scheme  1,  and  also  a 
reservoir  on  the  upper  North  Fork. 

Reservoirs:  Three  reservoirs  were  proposed  all  of  earth 
fill  type.  The  capacity  needed  for  the  project  was 
2,340  acre-feet.  None  of  the  sites  proved  to  be 
economically   feasible. 
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Scheme 

Capacity 
acre-feft 

Acres 
flooded 

Height 
dam 

Cost  per 
acre-foot 

1 
2 

3 

South    Fork    &    Dike 

South    &    North    Forks 

Upper  North   Fork 
South     Fork 

2528 

2448 

1094 
1407 

191 

104 

71 
130 

52 

50 
36 
47 
45 

$25.56 

24.89 

1         31.39 

Drainage  areas:  On  Birch  creek  above  the  diversion 
canal  11  square  miles.  On  North  Fork  above  the 
upper  reservoir  5.7  square  miles.  On  South  Fork 
above  the  lower  reservoir  9.3  square  miles.  Total 
drainage  area  available,  26  square  miles. 

Duty  of  water:    1.25  acre-feet,  net  deKvery. 

Duty  of  water  in  the  reservoir:    2.60  acre-feet. 

Maximum  July  demand:    50  per  cent. 

Soil:    Light  sandy  loam. 

Topography:  Gently  rolling  prairie  free  from  timber, 
stumps  or  brush. 

Crops:    Hay,  grain,  stockraising  and  dairying. 

Precipitation:  13.01  inches,  mean  annual  for  period  of 
31  years. 

Frosts:  Mean  number  of  days  between  frosts  75  for  a 
period  of  12  years. 

Length  of  irrigating  season:    75  to  85  days. 

Elevation:    5,000  feet  above  sea  level. 

Transportation:    About  10  miles  from  the  railroad. 

Financial. 

Estimated  cost  of  construction:    Scheme  1,  $95,558.00; 

scheme  2,  $86,250.00;  scheme  3,  $106,435.00. 
Estimated   cost  per   acre:    Scheme   1,   $102.83;   scheme 

2,   $95.82;  scheme  3,   $118.25. 
Yearly  maintenance  cost:    Estimated  $1.50  per  acre. 

Project  No.  14. 
Meadow   Farm   Irrigation    District,    Gallatin    County. 
Description. 

This  project  is  located  in  the  Jefferson  river  valley 
two  miles  southwest  of  Three  Forks.  It  is  proposed  to 
divert  water  out  of  the  Jefferson  river  by  gravity.  The 
deposit  has  not  yet  been  made  so  the  investigation  is  still 
pending. 

Organization. 

Judicial   District:     No.    9. 
Petition  filed  with  Court:    July  24,  1920. 
Petition  filed  with  Commission:    July  24,  1920. 
Gross  area  of  District:    1,037  acres. 
Number  land  owners  in  the  district:    1. 
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Number  land  owners  signed  the  petition:    1. 
Deposit  requested:    $200,  July  28,  1920. 
Deposit  made:     None. 
Preliminary  field  work  done:    None. 

Personnel. 

Correspondent:    Adams   Realty   Company,  Three  Forks, 
Montana. 

General  Features, 

Source  of  water  supply :    Normal  flow  of  Jefferson  river. 
System :    Gravity. 

Soil:    Sandy  clay  loam  with  gravel  subsoil. 
Topography:    Flat  river  valley,  free  from  trees,  stumps 

or  brush. 
Crops:    Hay,  grains  and  dairying. 
Precipitation:     11.29    inches,    mean    annual    for    period 

of  7  years. 
Frosts:    Mean  number  of  days  between  frosts  120  for  a 

period  of  8  years. 
Length  of  irrigating  season:    About  120  days. 
Elevation:    4,070  feet  above  sea  level. 
Transportation:    Chicago,  Milwaukee  and  St.  Paul,   and 

Northern  Pacific  Railways. 

Project  No.  15. 

Upper   Glendive-Fallon   Irrigation   District, 

Dawson  and  Prairie  Counties. 

Description. 

This  project  is  situated  in  the  Yellowstone  river  valley 
across  the  river  from  Fallon.  It  is  a  segregation  of  the 
feasible  part  of  Project  No.  5.  A  pumping  plant,  installed 
some  12  years  ago,  is  located  at  the  upper  end  of  the  pro- 
ject. It  is  proposed  to  remodel  this  plant  to  meet  the  present 
needs.  Steam  power  will  be  used  generated  by  local  lignite 
coal.  The  resident  engineer's  final  plan  of  reclamation  has 
been  approved  and  petitions  asking  for  the  bond  issue  are 
now  being  circulated. 

Organization. 

Judicial  District:    No.  7. 

Petition  filed  with  court:    Dawson  County,  August  31, 

1920. 
Petition  filed  with  Commission:    September  2,  1920. 
Gross  area  of  District:    6,120  acres. 
Number  land  owners  in  the  district:    22. 
Number  land  owners  signed  the  petition:    13. 
Deposit  requested:    $100,   September  22,   1920. 
Deposit  was  made:    October  8,  1920. 
Preliminary   field   work   done:     January    and   February, 

1920.     (See   Proj.   5.) 
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Date  of  preliminary  report:    October  19,  1920. 

Recommendations:    Feasible. 

Court  hearing:    October  2,  22,  23,  November  9,  10,  1920. 

Court  decree  filed:    December  20,  1920. 

Number  of  divisions:    Three. 

Directors  appointed:    Albert  Anderson,  Fred  Yale,  Peter 

E.  Tj  ens  void. 
Organization  of  the  Board:    December  30,  1920. 
President  elected:    Fred  Yale. 
Secretary  elected:    Albert  Anderson. 
Date  of  engineer's  contract:    April  13,  1921. 
Approved  by  the  Commission:    April  20,  1921. 
Date  resident  engineer's  report:     June  20,   1922. 
Plan  of  Reclamation  approved:    September   11,   1922. 
Commission's  final  report:    September  11,  1922, 
Petition  for  confirmation  of  bonds:    Being  prepared. 

Personnel. 

Directors:     Fred    Yale,    Glendive,    President;    Peter    E. 

Tjensvold,  Glendive;  Albert  Anderson,  Glendive. 
Secretary:    Mrs.   Peter  Evans   Tjensvold,   Glendive. 
Attorney:    Albert  Anderson,   Glendive. 
Engineer:    Dennis  P.  Woods,  721  Realty  Bldg.,  Spokane, 

Wash. 

General  Features. 

Net  irrigable  area:    3,463  acres. 

Source  of  water  supply:  Normal  flow  of  Yellowstone 
river. 

System:    Pumping,  using  local  lignite  coal. 

Lifts:  Two,  40  feet  and  75  feet.  Upper  40  foot  lift. 
1,190  acres;  and  75  foot,  2,300  acres. 

Power:  Low  Kft,  69  HP.  High  lift,  255  HP.  Total  re- 
quirement, 324  HP. 

Coal:    Year  consumption  estimated  6,570  short  tons. 

Duty  of  water:  1.4  acre-feet,  net  delivery. 

Duty  of  water  at  the  pumps:    2.0  acre-feet. 

Maximum  July  demand:    38  per  cent. 

Soil:    Clay  loam  underlaid  by  a  coal  strata. 

Topography:  Flat  river  bottom  free  from  timber, 
stumps  or  brush. 

Crops:  Hay,  grain,  sugar  beets,  corn,  potatoes,  peas, 
melons. 

Precipitation:  10,72  inches,  mean  annual  for  period  of 
9  years. 

Frosts:  Mean  number  of  days  between  frosts  125  for  a 
period  of  10  years. 

Length  of  irrigating  season:    125  to  140  days. 

Elevation:    2,150  feet  above  sea  level. 

Transportation:  Northern  Pacific  and  Chicago,  Milwau- 
kee &  St,  Paul  Railwav!?. 
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Financial. 

Estimated   cost   of   construction:     $139,772.00. 
Estimated  cost  per  acre :    $33.20. 
Estimated  amount  of  the  bond  issue:    $150,000. 
Yearly  maintenance  cost:    Estimated  $5.70  per  acre. 
County  bonded  indebtedness:    Average,  Dawson  County 

2.59%    of   the   assessed    valuation.     Prairie   County 

0.92%  of  the  assessed  valuation. 
School  bonded  indebtedness:    Average,   Dawson   County 

3.65%    of   the   assessed   valuation.     Prairie    County 

0.63%  of  the  assessed  valuation. 
Present  assessed  value  of  district:    $60,600. 
Annual  assessments  made:    1921. 

Amount  of  assessment:    Total  $3,980.32,  per  acre,  $1.10. 
Purpose:    Engineering  and  administrative  expense. 

Project  No.  16. 
Crow  Creek   Irrigation  District,   Broadwater   County. 

Description. 

This  project  is  situated  in  Crow  creek  valley  extending 
east  from  Radersburg.  It  is  proposed  to  build  a  storage  res- 
ervoir on  Crow  creek  and  also  one  on  the  Big  Hole  river 
above  Twin  Bridges  and  divert  the  water  onto  the  land  by  a 
gravity  system.  The  main  canal  was  to  divert  water  out 
of  the  Jefferson  river  near  Twin  Bridges  and  extend  down 
the  south  side  of  Jefferson  valley  and  canyon,  then  across 
into  the  southern  end  of  Crow  creek  valley. 

This  district  had  been  created  by  the  court  under  the 
old  law  and  most  of  the  preliminary  engineering  work  com- 
pleted by  the  district  engineers  before  the  Commission  was 
called  upon  to  make  an  investigation  of  the  feasibility  of 
the  proposed  project.  As  requested  by  the  district,  the 
Commission  checked  over  the  plans  of  the  district  engineers 
and  based  its  report  and  estimates  of  cost  on  the  system  as 
proposed  by  the  district  engineers.  The  project  was  found 
to  be  too  expensive  for  the  irrigable  acreage  included  within 
the  district  and  therefore  declared  economically  unfeasible. 
Organization. 

Judicial  District:    No.   14. 

Petition  filed  with  Coinmission :    October  13,  1920. 

Gross  area  of  District:    52,273  acres. 

Number  land  owners  in  the  District:    159. 

Deposit  requested:     $1,500,   October   20.   1920. 

Deposit  made:    $600,  November  and  December,  1920. 

Preliminary  field  work  done:    January  to  May,  1921. 

Date  of  preliminary  report:    June  18,  1921. 

Recommendations :    Unfavorable. 

District  created:    Under  the  old  law,  February  27,  1919. 

Number  of  divisions:    3,  later  increased  to  5. 
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Personnel. 

Directors:    A.  M.  Kimpton,  Radersburg,  President;  C.  E. 

Cox,    Radersburg;    Chas.    T.    Baker,    Three    Forks; 

Fred  Schmiedeskamp,  Radersburg;  John  A.  Peugh, 

Toston. 
Secretary:    Robert  E.  Flynn,  Radersburg. 
Attorney:    Walsh,  Nolan  &  Scallon,   Helena. 
Engineer:      Gerharz-Jaqueth     Engineering     Co.,     Great 

Falls. 

General  Features. 

Net  irrigable  area:    35,000  acres. 

Source  of  water  supply:    Crow  Creek,  Jefferson  and  Big 

Hole  rivers. 
System:    Gravity  and  storage. 

Reservoirs:    Crow  Creek  reservoir,  rock  fill  type,  capac- 
ity, 7,500  acre-feet.     Surface  area   125  acres,   dam 

166  feet  high,  830  feet  long. 

Big  Hole  reservoir,  rock  fill  type,  capacity  50,- 

000   acre-feet.     Surface   area   1,850   acres,   dam    90 

feet  high,   540  feet  long. 
Other  structures:    1  mile  of  syphon,  2  miles  of  tunnels, 

9  miles  of  flumes,  9  miles  of  concrete  canal  lining, 

intakes,  bridges,  gates,   etc. 
Duty  of  water:    1.5  acre  feet  net  delivery. 
Soil:    Light  sandy  silt  to  heavy  clay  loam. 
Topography:    Gently   sloping  valley,   free   from   timber, 

stumps  or  brush. 
Precipitation:    11   inches,  mean  annual  for  period  of  7 

years. 
Frosts:   Mean  number  of  days  between  frosts:  141  for  a 

period  of  16  years. 
Length  of  irrigating  season:    140  to  150  days. 
Elevation:    4,250  feet  above  sea  level. 
Transportation:     Near    Northern    Pacific    and    Chicago, 

Milwaukee  &  St.  Paul  Railways. 

Financial. 

Estimated  cost  of  construction:    $6,607,000. 
Estimated  cost  per  acre:    $188.77. 
Yearly  maintenance  cost:    Estimated,  $1.75  per  acre. 
Annual  assessments   made:   1920,   17c   for   construction, 
17c  for  general  fund.   1921,  45c  total.  1922  43c  total. 

Project  No.   17. 
Brockway-Ash  Creek  Irrigation  District,  McCone  County. 

Description. 

This  project  covers  an  area  around  the  town  of  Brock- 
way.  Practically  the  same  land  in  this  project  was  in- 
cluded in  Project  No.  6.  It  is  proposed  to  rebuild  an  old 
reservoir  on  Ash  creek  that  washed  out  several  years  ago 
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and  divert  the  water  onto  the  land  b^  a  gravity  system  of 
canals  and  laterals;  storage  system  is  to  be  depended  upon. 
After  a  request  was  made  for  the  deposit  the  Com- 
mission was  advised  that  the  petitioners  wished  the  in- 
vestigation and  report  withheld  for  a  time;  so  the  report 
is  still  pending.  The  necessary  field  data  were  collected 
in  connection  with  Project  No.  6,  so  it  will  not  be  necessary 
to  make  another  survey. 

Organization. 

Judicial  District:    No.  7. 

Petition  filed  with  Court:    February  12,  1921. 

Petition  filed  with  Commission:    February  19,  1921. 

Gross  area  of  District:    237  acres. 

Number  land  owners  in  the  district:    One. 

Deposit  requested:    $20.00,  March  8,  1921. 

Deposit  made:    None. 

Preliminary  field  work  done:    May,  1920.    (All  the  field 
work  was  done  in  connection  with  Project  No.  6). 

Preliminary  report:    Not  made. 

Court  hearing:    None 
Personnel. 

Owner:    James  A.  Brockway,  Brockway. 
General  Features. 

Net  irrigable  area:    206  acres. 

Source  of  water  supply:    Flood  water  of  Ash  Creek. 

System:     Storage   with  gravity   distribution. 

Reservoir:   342  acre-feet  capacity;  35  acres  surface  area. 

Dainage  area:    45  square  miles. 

Type  of  dam:    Earth  fill.    4,700  cubic  yards  will  be  re- 
quired to  replace  the  washed  out  section. 

Dam:    Height,  28  feet;  length,   169  feet. 

Soil:    Deep  sandy  clay  loam. 

Topography:    Flat  bench  free  from   timber,   stumps   or 
brush. 

Precipitation:    18.65  inches,  mean  annual  for  period  of 
18  years. 

Frosts:    Mean  number  of  days  between  frosts  114  for 
a  period  of  10  years. 

Length  of  irrigating  season:    About  120  to  130  days. 

Elevation:    2,500  feet  above  sea  level. 

Transportation:    35  miles  from  railroad. 

Project  No.  18. 
South  Bench  Irrigation  District,  Gallatin  County. 
Description. 

This  project  lies  on  the  high  bench  between  Willow 
creek  and  the  Madison  river  and  extends  south  from  Three 
Forks.     It  is  proposed  to  build  a  dam  at  the  confluence  of 
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Willow  and  Norwegian  creeks  to  conserve  the  excess  flow 
and  divert  the  water  onto  the  land  by  a  gravity  system 
of  canals.  The  first  four  miles  of  the  main  canal  are  through 
a  rough  rocky  canyon  requiring  flume,  three  tunnels  and 
concrete  lining.  The  district  has  been  created  and  a  con- 
tract let  for  doing  the  engineering  work.  Final  surveys 
are  now  being  made  and  the  plan  of  reclamation  will  be 
completed  this  coming  winter. 

Organization. 

Judicial  District:   No.  9. 

Petition    filed    with    Court:     Original    March    5,    1921, 

Amended  November  17,  1921. 
Petition  filed  with  Commission:    Original  March  7,  1921, 

Amended   November   17,    1921. 
Groi5s   area   of   District:     1st   petition,    20,717.11    acres; 

2nd   petition,    21,294.11    acres. 
Number  land  owners  in  the  district:    52. 
Number  land  owners  signed  the  petition:    32. 
Deposit  requested:    $600,  March  8,  1921. 
Deposit  was  made:    April  6,  1921. 

Preliminary  field  work  done:   April,  May  and  June,  1921. 
Date    of    preliminary    report:     Original    September    20, 

1921 ;  supplemental  December  2,  1921. 
Recommendations :    Favorable. 

Court  hearing:    Februarv  14,  24  and  March  3,  1922. 
Court  decree  filed:    March  3,  1922. 
Number  of  divisions:    Three, 
Directors  appointed:    F.  C.   Cleveland,  Henry  Baab,   H. 

F.  Nelson,  all  of  Willow  Creek. 
Organization  of  the  Board:    March  11,  1922. 
Date  of  engineer's  contract:    June  7,  1922. 
Approved  by  the  Commission :    June  10,   1922. 
Date  resident  engineer's  report:    Pending. 

Personnel. 

Directors:  H.  F.  Nelson,  Willow  Creek;  Henry  Baab, 
Willow  Creek;  Carrol  B.  McCulloh,  Three  Forks. 

Secretary  and  Attorney:  Ernest  A.  Peterson,  Three 
Forks. 

Engineer:    Fred  M.  Brown,  Bozeman. 

General  Features. 

Net  irrigable  area:    About  15,000  acres. 

Source  of  water  supply:    Willow  and  Norwegian  creeks. 

System:    Storage  with  gravity  distribution  system. 

Reservoir  capacity:     32,827  acre-feet. 

Surface  area:    1,318  acres. 

Drainage  area:  160  square  miles. 

Tvpe  of  dam:  Reinforced  concrete  arch. 

Dam:  Height  122  feet,  length  500  feet. 

Main  canal:  Capacity  235  second  feet.     Total  length  17 
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miles.  Three  tunnels,  total  length  1161  feet,  16,600 
feet  flume,  6240  square  yards  concrete  canal  lining. 

Duty  of  water:   1.25  acre-feet  net  delivery. 

Duty  of  water  in  the  reservoir:  2.14  acre-feet. 

Maximum  July  demand:  50  per  cent. 

Soil:  Sandy  loam  rich  in  lime. 

Topography:  High  bench  generally  flat,  free  from 
timber,  stumps  or  brush. 

Crops:  Grain,  hay,  peas,  potatoes  and  dairy  produce. 

Precipitation:   Mean  annual  14.31  inches. 

Frosts:  Mean  number  of  days  between  frosts  125. 

Length  of  irrigating  season:  120  to  135  days. 

Elevation:  4500  feet  above  sea  level. 

Transportation:  Northern  Pacific  and  Chicago,  Milwau- 
kee &  St.  Paul. 

Financial. 

Estimated  cost  of  construction:   $836,783.00. 

Estimated  cost  per  acre:  $56.47. 

Estimated  amount  of  the  JDond  issue:  $1,249,000. 

Yearly  maintenance  cost:  Estimated,  $1.00  per  acre. 

Annual  assessments  made:  July,  1922. 

Amount  of  assessment:  Total  $5,150.00,  per  acre  25c. 

Purpose:   Administrative  and   engineering. 

Project  No.  19. 

Silver  Irrigation  District,  Lewis  and  Clark  County. 
Description. 

This  project  is  located  in  two  units,  one  in  the  north- 
west corner  of  the  Helena  valley,  eight  miles  north  of 
Helena,  and  the  other  near  the  station  of  Silver,  some  eight 
miles  further  northwest.  The  land  in  both  units  lies  well 
for  irrigation,  the  soil  is  fertile  and  transportation  facilities 
are  quite  favorable.  The  proposed  source  of  water  supply  is 
from  Little  Prickly  Pear  and  Canyon  creeks,  using  direct  flow 
supplemented  by  storage  and  distributed  by  gravity.  On  the 
date  set  for  the  hearing.  Attorney  Herbert  Brooks  repre- 
sented the  petitioners.  The  court  took  considerable  testi- 
mony in  the  case  and  entered  a  decree  dissolving  the 
district. 

Organization. 

Judicial  District:  No.  1. 
Petition  filed  with  Court:  May  14,  1921. 
Petition  filed  with  Commission:  May  16,  1921. 
Gross  area  of  District:   15,150  acres. 
Number  of  land  owners  in  the  district:  59.. 
Number  of  land  owners  signed  the  petition:  38. 
Deposit  requested:  $300,  May  23,  1921. 
Deposit  was  made:  July  15,  1921. 
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Preliminary   field  work  done:   July  21   to   November  5, 

1921. 
Date  of  preliminary  report:    January  31,  1922. 
Recommendations :  Feasible. 
Court  hearing:  May  25,  1922. 
Court  decree  filed:  June  3,  1922. 
Court  action:  Petition  dismissed. 

Personnel. 

Correspondents:  Helena  Commercial  Club. 

General  Features. 

Net  irrigable  area:   Upper  unit  3,730  acres,  lower  unit 

4,020  acres,  total  7,750  acres. 
Source  of  water  supply:  Canyon  and  Little  Prickly  Pear 

Creeks. 
System:  Normal  flow  supplemented  by  storage. 
Reservoir  capacity:   Canyon  Creek  8,300  acre-feet.   Van 

Cleve  2,400  acre-feet. 
Area  flooded:   Canyon  Creek  175  acres,  Van  Cleve  200 

acres. 
Type  of  dam:  Hydraulic  fill. 
Dam:    Height,  Canyon  Creek  154  feet,  length  460  feet. 

No  dam  required  at  Van  Cleve  Lake. 
Duty  of  water:  1.75  feet  acre-feet,  net  delivery. 
Soil:  Clay  silt  to  gravelly  loam. 
Topography:    Gently   sloping   valley,   free   from    timber, 

stumps  or  brush. 
Precipitation:    13.44    inches,    mean    annual    for    period 

of  35  years. 
Frosts:  Mean  number  of  days  between  frosts  141  for  a 

period  of  16  years. 
Length  of  irrigating  season:   140  to  150  days. 
Elevation:  Upper  unit  4,300  feet,  lower  unit  3,900  feet 

above  sea  level. 
Transportation:  Great  Northern  Railway. 

Financial. 

Estimated   cost   of   construction:    $365,000.00. 
Estimated  cost  per  acre:  $47.10. 
Estimated  amount  of  the  bond  issue:  $440,000.00. 
Yearly  maintenance  cost:  Estimated,  $1.00  per  acre. 
Annual  assessments  made:  None. 

Project   No.   20. 
Brackett  Creek  Irrigation  District,  Park  County. 
Description. 

This  project  is  located  on  a  strip  of  rolling  bench  land 
on  the  west  side  of  the  Shields  river  valley,  near  Clyde  Park. 
It  is  proposed  to  reservoir  Brackett  creek  and  divert  the 
water   onto   the   land   by   a   gravity    system    of    canals   and 
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laterals.  The  project  as  outlined  proved  to  be  too  expen- 
sive an  undertaking  to  be  economically  feasible.  The  report 
suggested  changing  the  boundaries  to  some  extent  which 
would  decrease  the  estimated  cost  to  $55.00  per  acre.  The 
preliminary  report  of  the  Commission  was  filed  with  the 
Court  but  no  action  has  been  taken  toward  either  revising 
the   boundaries    or   dissolving    the    district. 

Organization. 

Judicial  District:  No.  6. 

Petition   filed:    July   23,    1921.     This   petition    was   not 

sufficient  and   returned  for  correction. 
Amended  petition  filed  with  Court:  September  19,  1921. 
Amended  petition  filed  with  Commission:  September  22, 

1921. 
Gross  area  of  district:  32,320  acres. 
Number  of  land  owners  in  the  district:  76. 
Number  of  land  owners  signed  the  petition:  46. 
Deposit  requested:   $500.00. 
Deposit  was  made:  July  12,  1921. 
Preliminary  field  work  done:   October   11   to  December 

8,   1921. 
Date  of  preliminary  report:  February  16,  1922. 
Recommendations :   Unfavorable. 
Court  hearing:  Not  set. 

Personnel. 

Secretary  of  Local  Organization:  J.  H.  Quade,  Chadborn. 

Attorney:   Miller  &   O'Connor,   Livingston. 
General  Features. 

Net  irrigable  area:  9,791  acres. 

Source  of  water  supply:  Flood  waters  of  Brack ett  creek. 

System:  Normal  flow  supplemented  by  storage. 

Reservoir   capacity:    Minimum   31,660   acre-feet. 

Surface  area:  660  acres. 

Drainage  area:   58  square  miles. 

Type  of  dam:  Concrete  or  rock  fill. 

Dam:  Height  127  feet,  length  400  feet. 

Duty  of  water:  1.5  acre-feet  net  delivery. 

Maximum  July  deniand:  38  per  cent. 

Soil:  Sandy  loam. 

Topography:  Rolling,  free  from  timber,  stumps  or  brush. 

Precipitation:    Mean    annual    9.77    inches. 

Frosts:  Mean  number  of  days  between  frosts  122. 

Length  of  irrigating  season:  120  to  135  days. 

Elevation:  5,000  feet  above  sea  level. 

Transportation:  Northern  Pacific  Railway, 
Financial. 

Estimated  cost  of  construction:   $631,470.00. 

Estimated  cost  per  acre:  $64.49. 
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Yearly  maintenance  cost:  Estimated  $1.50  per  acre. 
Annual  assessments  made:  None. 

Project  No.  21. 

Fish  Creek  Irrigation  District,  Golden  Valley  and 
Wheatland  Counties. 
Description. 

This  project  is  situated  on  gently  rolling  benches  on 
both  sides  of  Fish  Creek  south  and  west  of  Ryegate.  It  is 
proposed  to  reservoir  the  flood  waters  of  Fish  creek, 
American  Fork  and  Sweetgrass  creek  and  distribute  the 
waters  over  the  land  by  a  gravity  system.  Four  proposed 
reservoir  sites  were  surveyed.  The  project  proved  to  be 
feasible  for  only  5,000  acres  on  account  of  the  meager 
records  of  the  water  supply.  The  preliminary  investigation 
and  report  have  been  completed  but  no  action  has  beer 
taken  by  the  court. 

Organization. 

Judicial  District:   No.   15. 

Petition  filed  with  Court:  December  10,  1921. 
Petition  filed  with  Commission:  December  14,  1921. 
Gross  area  of  district:   36,140  acres. 
Number  land  owners  in  the  district:   112. 
Number  land  owners  signed  the  petition :  66. 
Deposit  requested:   $400,  December   18,   1921. 
Deposit  was  made:  December  28,  1921. 
Preliminary  field  work  done:  May,  June,  July,  1922. 
Date  of  preliminary  report:  September  16,  1922. 
Recommendations:   Partly  feasible. 
Court  hearing:  Not  set. 

Personnel. 

Correspondent:  Chas.  W.  Noyes,  Ryegate,  Montana. 

General  Features. 

Net  irrigable  area:    15,350  acres. 

Source  of  water  supply:  Sweetgrass,  American  Forlj 
and  Fish  Creeks, 

System:    Storage   with    gravity    distribution. 

Duty  of  water:  1,5  acre-feet  net  delivery. 

Maximum  July  demand:  35  per  cent. 

Soil:  Sandy  clay. 

Topography:  Gently  rolling,  free  from  timber,  stumps 
or  brush. 

Crops:  Hay,  grain,  corn,  potatoes,  dairy  produce. 

Precipitation:   About   12  inches  per  year. 

Length  of  irrigating  season:  About  130  days. 

Elevation:   3,700  feet  above  sea  level. 

Transportation:  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way. 
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Financial. 

Estimated  cost  of  construction:   Feasible  unit  $275,000. 
Estimated  cost  per  acre:  Feasible  unit  $49.00. 
Yearly  maintenance  cost:  Estimated  $1.00  per  acre. 
County  bonded  indebtedness:  Average  67c  per  acre. 
School  bonded  indebtedness:  Average  33c  per  acre. 
Estimated  amount  of  the  bond  issue:  $355,600. 

Project  No.  22. 
Whitetail  Irrigation  District,  Jefferson  County. 
Description. 

This  project  is  located  on  the  bench  lands  on  both 
sides  of  Whitetail  creek  adjacent  to  and  north  of  the  town 
of  Whitehall.  The  district  purchased  the  old  decreed  water 
rights  from  Little  Whitetail  creek  and  it  is  proposed  to 
supplement  this  normal  flow  by  storage  in  Whitetail  Park. 

The  district  was  first  organized  under  the  old  law  and 
it  attempted  to  sell  its  bonds  but  failed.  Later  on  the 
petitioners  elected  to  come  under  the  jurisdiction  of  the  Com- 
mission. Meantime  those  interested  in  the  project  organ- 
ized the  Whitetail  Irrigation  Company,  a  Montana  corpora- 
tion, sold  stock  and  proceeded  with  the  construction  work. 
Plans  are  now  under  way  for  the  district  to  take  over  all 
the  assets  of  the  company  and  then  dissolve  the  company. 
The  dam  is  nearly  completed  and  part  of  the  main  canal 
constructed. 

On  October  14,  bids  were  opened  for  both  the  sale  of 
the  bonds  and  the  construction  work.  Two  favorable  bids 
were  received  for  the  bonds  but  to  date  the  plans  for  the 
sale    have    not    been    perfected. 

Organization. 

Judicial  District:  No.  .5. 

Bids  opened  for  sale  of  bonds:  October  14,  1922. 

Number  of  bids  received:  Two. 

Whitetail  Irrigation  Company:  Charter  issued  March  31, 
1920;  life  of  company,  40  years;  capitahzation, 
$150,000  divided  into  3000  shares  at  $50  each. 

New  charter  issued:  February  1,  1921;  capitalization, 
$300,000  divided  into  4000  shares  of  common  and 
2000  shares  of  preferred  stock  at  $50  each. 

Personnel. 

Directors:  E.  K.  McCall,  Whitehall;  A.  J.  McKay,  White- 
hall; B.  M.  Bowman,  Whitehall. 

Attorney  and  Secretary:  Howard  A.  Johnson,  White- 
hall. 

Engineer:  Black  and  Black,  Whitehall. 
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General  Features. 

Net  irrigable  area:  5,076  acres. 

Source  of  water  supply:  Little  Whitetail  Creek. 

System:    Old    decreed    water    rights    supplemented    by 

storage. 
Reservoir  capacity:  16,600  acre-feet. 
Drainage  area:    23  square  miles. 
Type  of  dam :  Earth  fill  with  concrete  and  puddled  core 

wall. 
Area  flooded:  2,025  acres. 
Dam:  Height,  38  feet;  length,  350  feet. 
Duty  of  water:    1,5  acre-feet  net  delivery. 
Duty  of  water  in  the  reservoir:  2.23  acre-feet. 
Maximum  July  demand:  40  per  cent. 
Soil:  Sandy  loam. 
Topography:     Flat   bench   with   some   rolling  areas   and 

deep  coulees. 
Crops:  Hay,  grains,  potatoes,  peas  and  dairy  produce. 
Precipitation:   12.87  inciies,  mean  annual  for  period  of 

16  years. 
Petition  filed  with  Court:  July  8,  1918   (under  old  law). 
District   created   by   Court   under  old   law:    August   23, 

1918. 
Boundaries  of  the  district  modified:  March  10,  1919. 
Court    decree    authorizing    bond    issue:    April    1,    1919 

(under  old  law.) 
Petition   filed   with   Court   electing   to    come    under   the 

Commission:  April  22,  1922. 
Petition  filed  with  Commission:  April  24,  1922. 
Gross  area  of  the  district:   3,934  acres. 
Number  land  owners  in  the  district:  41. 
Number  land  owners  signed  the  petition:  21. 
Deposit  requested :  $250,  April  24,  1922. 
Deposit  was  made:  May  2,   1922. 
Preliminary  field  work  done:  May  and  June,  1922. 
Date  of  preliminary  report:  July  21,  1922. 
Recommendations:   Feasible  if  boundaries  are   changed. 
Petition  for  change  of  boundaries  filed:  July  19,  1922. 
Court  hearing:  August  21,  1922. 
Court  decree   filed:   August   21,   1922. 
Gross  area  of  revised  district:  8,202  acres. 
Number  of  divisions:  Three. 

Directors  appointed:  E.  R.  McCall,  Nate  D.  Root,  F.  E. 
Houghton,  all  of  Whitehall. 
Date  of  engineer's  contract:  August   1,   1922. 
Date  resident  engineer's  report:  September  8,  1922. 
Plan  of  reclamation  approved:  September  11,  1922. 
Commission's  final  report:   September  11,   1922. 
Petition  for  confirmation  of  bonds:  July  19,  1922. 
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Court   decree:    September   11,    1922. 

Frosts:  Mean  number  of  days  between  frosts  103  for  a 
period   of    16   years. 

Length  of  irrigating  season:  About  110  to  130  days. 

Elevation:  4,500  feet  above  sea  level. 

Transportation:  Northern  Pacific  and  Chicago,  Milwau- 
kee &  St.  Paul  Rrailway. 
Financial. 

Estimated  cost  of  construction:    $197,059.50. 

Estimated  cost  per  acre:    $38.82. 

Estimated  amount  of  the  bond  issue:  $255,000. 

Yearly  maintenance  cost:  Estimated  $0.82  per  acre. 

Bonds:  Number  510,  par  value  $500. 

Life  of  bonds:  30  years. 

Kind  of  bonds:  Mature  serially  beginning  1933. 

County  bonded  indebtedness:  Average  0.61  per  cent  of 
the  total  assessed  valuation. 

School  bonded  indebtedness:   Average   1.56  per  cent   of 
the  total  assessed  valuation. 

Present  assessed  value  of  district:   $152,870. 

Annual  assessments  made:  July,  1920. 

Amount  of  assessment:  Total  $1,194.00,  per  acre  30c. 

Purpose:  Engineering  and  current  expense. 


Out  of  the  twenty-one  districts  which  have  elected  to 
come  under  the  Commission  only  nine  have  perfected  their 
organization  and  gone  ahead  as  active  districts.  Of  the 
twelve  non-active  districts,  three  failed  to  file  formal  peti- 
tions as  required  by  law,  three  filed  their  petitions  but  never 
made  the  required  deposits  to  carry  on  the  investigations, 
two  were  dissolved  by  the  court,  and  four  proved  to  be 
unfeasible  and  are  pending  court  action.  The  following 
summary  shows  the  status  of  these  districts. 

NON-ACTIVE. 

Informal    petitions    filed    not    according    to    law 3 

Formal  petitions    filed   but   deposit  not   made 3 

Dissolved    by    court    order 2 

Not   feasible   but   no   court   action    taken 4 

—  12 
ACTIVE. 

Organized   but   Plan    of   Reclamation    uncompleted 6 

Bonds    sold    2 

Ready   to   offer   bonds   for   sale .■. 1 

—  9 
Investigated   but   not   under   Commission's   jurisdiction  1 


Total. 


9-> 
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Irrigation  Districts  in  the  United  States 

By  Wells  A.  Hutchins, 

Division    of    Agricultural    Engineering,    Bureau    of 
Public  Roads,  U.  S.  Department  of  Agriculture 


FOREWORD 

by 

Samuel    Fortier,    Associate    Chief,    Division    of    Agricultural 

Engineering,  U.  S.  Department  of  Agriculture. 

The  following  paragraphs  are  summarized  from  a  series 
of  reports  dealing  with  the  history,  status,  and  the  legal, 
financial,  and  administrative  features  of  irrigation  districts 
in  the  United  States,  recently  completed  by  Mr.  Wells  A. 
Hutchins,  of  the  Division  of  Agricultural  Engineering,  U.  S. 
Department  of  Agriculture,  and  about  to  be  published  by  the 
Department.  The  work  on  which  these  reports  were  based 
has  formed  a  part  of  the  Irrigation  Investigations  of  the 
Department  of  Agriculture,  of  which  the  under  signed  has 
charge,  for  many  years  past.  In  the  belief  that  the  leader- 
ship which  the  irrigation  district  is  assuming  in  the  re- 
clamation of  western  desert  lands  deserved  the  publication 
of  a  comprehensive  survey  of  their  achievements  and  present 
possibilities,  Mr.  Hutchins  was  delegated  the  task  of  as- 
sembling the  information  already  on  hand  and  supplement- 
ing it  with  the  facts  necessary  to  make  his  statistics  and 
conclusions  up-to-date.  It  is  apparent  from  the  latter  that 
the  irrigation  district  cannot  fail  to  be  an  increasing  factor 
in  the  progress  of  western  agriculture. 

Mr.  Hutchins  has  prepared  the  following  brief  article 
at  the  request  of  the  Public  Service  Commission  of  Montana 
and  with  permission  of  the  Secretary  of  Agriculture. 

IRRIGATION  DISTRICTS  IN  THE  UNITED  STATES. 
(By  Wells  A.  Hutchins) 

Division  of  Agricultural  Engineering,  Bureau  of  Public 
Roads,  U.  S.  Department  of  Agriculture. 

The  irrigation  district  may  be  defined  as  a  public  or 
quasi-municipal  corporation,  organized  under  State  laws  for 
the  purpose  of  providing  a  water  supply  for  the  irrigation 
of  lands  embraced  within  its  boundaries,  possessed  of  power 
to  issue  bonds,  and  deriving  its  revenue  primarily  from 
assessments  levied  upon  the  land. 

The  United  States  Department  of  Agriculture  has 
recently  completed  a  study  of  irrigation  district  develop- 
ment, operation,  and  finance  throughout  the  Western  States, 
the  results  of  which  are  summarized  briefly  in  the  follow- 
ing pages. 
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Irrigation  District  Development. 

The  first  irrigation  district  legislation  in  the  United 
States  was  enacted  by  Utah  in  1865,  providing  for  districts 
within  counties,  but  making  no  provision  for  bond  issues. 
A  number  of  districts  were  organized  under  this  law,  but 
most  were  abandoned  without  material  accomplishment  and 
only  a  few  are  alive  today.  The  Wright  Act,  passed  by 
California  in  1887,  was  the  first  effective  legislation  in  this 
country  authorizing  the  formation  of  the  present-day  type 
of  irrigation  district.  All  of  the  other  Western  States,  in- 
cluding the  tier  of  States  from  North  Dakota  to  Texas,  have 
since  passed  irrigation  district  laws  based  upon  the  Wright 
act. 

District  history  may  be  divided  into  four  phases:  (1) 
the  early  generally  disastrous  period  following  the  passage 
of  the  Wright  Act;  (2)  the  period  of  conservative  develop- 
ment extending  from  1895  to  about  1906-1907,  during  which 
many  very  successful  districts  were  organized;  (3)  the 
promotion  phase,  which  reached  its  climax  about  1910  and 
ended  two  or  three  years  later  after  a  number  of  failures 
which  reacted  most  unfavorably  upon  the  market  for  sound 
irrigation  bonds ;  and  (4)  the  recent  period  of  more  moderate 
development,  influenced  in  many  States  by  supervision  over 
district   activities  by   State   officials. 

In  spite  of  early  mistakes  and  failures  and  the  conse- 
quent prejudice  against  irrigation  securities  among  bond 
buyers  in  many  sections  of  the  country,  the  district  has 
become  a  very  important  institution  in  irrigation  develop- 
ment in  the  West.  Local  markets  for  bonds  have  been  built 
up  in  several  States  and  efforts  are  being  made  to  re- 
establish a  dependable  market  in  the  East  and  Middle  West 
capable  of  furnishing  capital  for  the  larger  proposed  under- 
takings. Recent  interest  in  district  development  may  be 
gaged  by  the  fact  that  156  irrigation  districts,  or  more 
than  one-fourth  of  the  total  number  formed  to  date,  were 
organized  in  1919  and  1920,  mainly  in  California,  Washing- 
ton,  Oregon,   Idaho,  and  Montana. 

Nearly  60  per  cent  of  all  districts  have  been  formed 
for  supplemental  development  or  acquisition  of  existing 
irrigation  systems,  and  the  balance  for  entirely  new  develop- 
ment. The  great  preponderance  of  districts  formed  recently 
has  been  in  favor  of  the  supplemental  class. 

A  noteworthy  feature  during  the  past  decade  has  been 
the  adoption  of  the  district  by  the  U.  S.  Reclamation  Service 
as  the  preferred  type  of  organization  for  water  users  on  the 
Federal  reclamation  projects. 

The  extent  and  character  of  development  in  the  several 
States  are  summarized  in  the  following  paragraphs  and 
accompanying  table  ,all  figures  referring  to  the  situation  at 
the  close  of  the  year  1921. 
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Arizona — The  first  irrigation  district  law  passed  by 
Arizona  was  in  1912.  The  small  amount  of  development 
that  has  yet  taken  place  has  occurred  mainly  in  the  lower 
Colorado  and  lower  Gila  valleys  near  Yuma  and  in  the 
territory  bordering  the  Salt  River  Valley  project  about 
Phoenix. 

California — The  history  of  irrigation  districts  in  the 
United  States  really  began  with  the  passage  of  the  Wright 
Act  by  the  California  legislature,  March  7,  1887.  This  act 
was  the  outgrowth  of  a  demand  from  farmers  in  San 
Joaquin  valley  for  a  form  of  organization  by  which  an 
unwilling  minority  could  be  compelled  to  contribute  to  the 
cost  of  an  irrigation  system.  The  opposition  aroused  by 
inclusion  of  large  landowners  in  districts  against  their 
wishes  took  the  form  of  extended  litigation  and  other  forms 
of  obstruction,  so  that  a  number  of  worthy  enterprises 
failed.  Furthermore,  many  districts  were  promoted  for 
purely  speculative  purposes  and  some  were  dishonest.  The 
panic  of  1893,  finally  brought  disaster  to  many  districts, 
both  good  and  bad.  Only  a  few  of  the  early  districts  have 
survived. 

After  15  years,  during  which  no  new  districts  were 
formed,  interest  began  to  revive  about  1909,  and  has  since 
continued  unabated.  The  weak  features  of  the  early  districts 
have  been  generally  absent  from  the  more  recent  ones,  and 
supervision  by  State  officials  over  formation  and  proposed 
bond  issues  has  undoubtedly  materially  influenced  the  more 
conservative  development  of  recent  years.  Many  successful 
California  districts  bear  testimony  to  the  adaptability  of 
the  irrigation  district,  properly  safeguarded,  for  conserva- 
tive irrigation  development. 

The  majority  of  early  districts  were  located  in  southern 
California,  but  by  far  the  greatest  activity  in  later  years 
has  been  in  the  Sacramento  and  San  Joaquin  valleys. 

Colorado — The  district  act  was  first  passed  in  1901. 
Early  activity  was  moderate  and  conservative,  dealing  large- 
ly with  extension  and  improvement  of  existing  systems. 
About  1907,  hov\^ever,  when  interest  in  irrigation  was  be- 
coming widespread,  the  formation  of  speculative  districts  in 
Colorado  began  on  an  extensive  scale.  With  no  State  control 
as  a  check,  the  large  profits  visualized  by  promoters,  bond 
dealers,  and  landowners  led  to  the  issuance  of  bonds  in  many 
cases  without  adequate  water-supply  and  engineering  inves- 
tigations. Many  such  districts  defaulted  or  were  compelled 
to  compromise  their  indebtedness,  with  the  result  that  the 
Eastern  and  Middle  Western  markets  developed  a  prejudice 
against  irrigation  bonds  and  became  unavailable  for  the 
financing  of  even  meritorious  projects.     On  the  other  hand. 
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many  successful  districts  in  Colorado  have  accomplished 
much  in  reconstruction  and  extension  of  irrigation  systems 
and  providing  additional  water  supplies  for  late-season  crops. 
The  districts  are  found  principally  in  South  Platte,  Arkansas. 
Rio  Grande,  and  Colorado  valleys. 

Idaho— The  first  legislation  was  enacted  in  1895.  De- 
velopment began  in  1900  and  has  been  fairly  steady  to  the 
present  time,  the  greatest  number  of  districts  being  organ- 
ized in  1920.  The  great  majority  of  districts  lie  in  Snake 
River  valley.  Many  Idaho  districts  have  attained  a  high 
degree  of  success,  due  largely  to  the  fact  that  four-fifths  of 
those  in  operation  were  formed  to  take  over  irrigation 
systems  in  communities  already  developed.  The  districts 
that  have  had  difficulties  have  been  mainly  those  formed  to 
construct  new  systems  or  to  purchase  newly  constructed 
systems  in  relatively  unsettled  communities.  State  super- 
sion  over  organization  and  bonding  has  also  acted  as  a  check 
upon  ill-advised  schemes.  Instances  of  co-operation  with 
the  United  States  in  construction  of  drainage  works  and 
purchase  of  stored  water  have  been  numerous. 

Kansas — The  Kansas  statute  Was  enacted  in  1891,  but 
so  far  as  could  be  ascertained  no  development  has  taken 
place  under  it. 

Montana — The  earliest  law  was  passed  in  1907.  In  1919 
provision  was  made  for  an  alternative  type  of  district  or- 
ganized and  functioning  under  the  Public  Service  Commis- 
sion. Recent  interest  in  irrigation  districts  has  been  very 
great,  three-fifths  of  all  districts  having  been  formed  in 
1919  and  1920.  Development  already  accomplished  has 
been  mainly  for  improvement  and  enlargement  of  existing 
systems,  though  many  recently  organized  districts  propose 
to  construct  new  systems.  Districts  are  found  in  many  parts 
of  the  State,  a  large  proportion  being  in  Yellowstone  valley. 
Co-operation  with  the  United  States  is  being  developed  on 
Federal  reclamation  projects  and  in  the  purchase  of  water 
stored  in  St.  Mary's  reservoir. 

Nebraska — The  early  statute  was  enacted  in  1895  fol- 
lowing a  series  of  disastrous  droughts.  Activity  was  imme- 
diate and  widespread,  but  abated  somewhat  with  the  return 
of  favorable  growing  seasons  several  years  later.  The  pre- 
vailing purpose  of  forming  has  been  to  take  over  existing 
systems.  Most  districts  organized  for  such  purpose  have 
been  more  successful  than  the  companies  they  replaced. 
District  activity  has  been  largely  in  North  Platte  valley.  A 
number  of  districts  have  purchased  from  the  United  States 
water  stored  in  Pathfinder  reservoir. 
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Nevada — The  first  act  was  passed  in  1891.  Only  two 
districts  are  active,  one  covering  the  lands  of  Newlands 
project. 

New  Mexico — Districts  were  first  authorized  in  1909. 
Activity  has  been  limited,  one  district  having  been  formed 
to  cover  the  New  Mexico  lands  of  Rio  Grande  project  and 
three  being  active  in  other  parts  of  the  State. 

North  Dakota — This  has  been  the  most  recent  State  to 
enact  an  irrigation  district  law,  in  1917.  The  two  existing 
districts  were  organized  on  Federal  reclamation  projects. 

Oklahoma — The  statute  was  enacted  in  1915.  One  district 
has  been  formed  but  has  not  become  operative. 

Oregon — The  district  law  was  originally  enacted  in  1895. 
Development  has  been  in  three  periods — 1904  to  1906,  1910 
to  1913,  and  1915  to  1921 — but  the  most  pronounced  activity 
has  been  since  1916.  Recent  activity  has  been  somewhat 
more  concerned  with  supplemental  than  with  new  develop- 
ment. Districts  have  been  organized  in  most  of  the  valleys 
where  irrigation  is  practiced  as  well  as  on  the  inland  plateau. 
Several  districts  have  co-operated  with  the  United  States  in 
connection  with  Federal  reclamation  projects. 

South  Dakota — The  law  was  passed  in  1917  just  before 
the  North  Dakota  enactment.  No  districts  have  yet  been 
formed. 

Texas — The  original  enactment  was  in  1905.  Most  of 
the  development  has  taken  place  since  1913  and  has  been 
preponderantly  concerned  with  re-organization  and  improve- 
ment of  existing  irrigation  systems.  The  largest  group  of 
districts  is  in  lower  Rio  Grande  valley,  a  smaller  group  is  in 
Pecos  valley  and  tributary  valleys,  and  the  remaining 
districts  are  scattered.  Construction  is  about  to  begin  on  a 
large  project  at  Wichita  Falls. 

Utah — The  first  district  law  based  upon  the  Wright 
Act  was  passed  in  1909.  Considerable  activity  followed,  but 
little  was  accomplished  during  the  early  years.  In  1920  and 
1921  interest  was  again  aroused  in  irrigation  districts,  prin- 
cipally for  the  further  development  of  communities  already 
partially  supplied  with  water.  Most  of  the  activity  has  been 
centered  in  Cache  valley,  the  Salt  Lake  valley  portions  of 
Weber  and  Davis  counties,  Utah  valley,  and  Uintah  Basin. 

Washington — Washington  in  1890  was  the  first  State  to 
follow  California  in  authorizing  the  formation  of  irrigation 
districts.  A  few  districts  were  formed  in  the  early  nineties, 
none  of  which  have  survived,  the  real  development  beginning 
in  1911.  Many  districts  have  recently  been  formed  in  the 
eastern  valleys,  principally  Yakima  valley,  and  a  few  lie  in 
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the  coast  areas.  Irrigation  district  accomplishment  has  been 
preponderantly  in  the  re-organization  and  betterment  of 
existing  systems.  Local  improvement  districts  within  irriga- 
tion districts,  first  provided  for  in  Washington,  are  operat- 
ing successfully  in  several  districts.  Extensive  co-operation 
with  the  United  States  in  connection  with  Yakima  project 
has  enabled  many  districts  to  obtain  storage  water  and 
several  districts  to  have  their  systems  built  by  the  Govern- 
ment. 

Wyoming — The  law  was  first  passed  in  1907.  Seven 
districts  were  formed  in  the  next  four  years,  but  activity 
then  ceased  until  1920.  The  successful  districts  have  been 
those  formed  in  already  settled  communities.  Recent  activity 
has  been  of  a  conservative  type. 

Irrigation  District  Finance. 

The  irrigation  district  secures  revenue  for  the  construc- 
tion or  acquisition  of  irrigation  works,  their  annual  main- 
tenance and  operation,  and  for  all  general  purposes  primar- 
ily by  means  of  assessments  levied  upon  the  land,  each 
assessment  becoming  a  lien  upon  the  land  when  levied.  Tolls 
may  be  charged  for  water  in  most  States.  The  district  may 
borrow  money  through  the  issuance  of  bonds  or  may  contract 
with  the  United  States  for  the  construction  or  acquisition 
of  a  system,  and  may  provide  for  current  expenses  by 
warrants  and  in  some  States  by  negotiable  notes.  Finances 
are  handled  by  district  officers  in  some  States,  by  the 
appropriate  county  officers  in  others,  and  by  both  district 
and  county  officers  in  still  other  States, 

Assessments— The  irrigation  district  tax  is  held  to  be  a 
general  tax  in  some  States  and  a  special  assessment  in 
others.  The  distinction  is  very  important  from  the  stand- 
point of  both  landowners  and  bondholders,  for  if  the  tax 
is  a  general  tax  the  district  as  a  whole  is  held  liable  and 
paying  lands  may  be  assessed  over  and  over  again  to  make 
up  the  deficiency  caused  by  non-paying  lands;  whereas  if  it 
is  considered  a  special  assessment,  paying  lands  are  thereby 
relieved  of  further  liability. 

There  are  four  methods  of  assessment  in  use:  (1)  Ad 
valorem,  in  California,  Nebraska,  Oklahoma,  Texas,  and 
Kansas  (2)  Uniform  rate  per  acre,  in  Oregon,  Colorado, 
Montana,  Arizona,  and  New  Mexico.  (3)  According  to 
benefits,  in  Idaho,  Washington,  North  Dakota,  South  Dakota, 
Nevada,  and  Wyoming,  and  under  certain  circumstances  in 
California  and  Texas.  And  (4)  according  to  water  allotment, 
in  Utah.  Both  the  ad  valorem  and  benefit  methods  permit 
of  a  certain  amount  of  flexibility  in  their  operation,  whereas 
the  uniform  assessment  per  acre  and  the  assessment  accord- 
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ing  to  water  allotment  require  more  rigid  application  in 
practice.  Both  Montana  and  Oregon  have  recently  authorized 
modifications  of  the  uniform  rate  plan,  the  former  in  case 
of  maintenance  and  operation  assessments  when  pumping  to 
different  levels,  and  the  latter  in  case  of  reclamation  by 
units  and  also  in  case  of  pre-existing  partial  water  rights 
not  acquired  by  the  district.  Assessments  for  operating 
purposes  in  the  several  States  are  frequently  levied  on  a 
different  basis  from  construction  assessments,  and  may 
frequently-  be  supplemented  or  wholly  supplanted  by  tolls 
charged  for  water  actually  delivered. 

Bonds — The  terms  of  irrigation  district  bonds,  their  in- 
terest rates,  denominations,  maturities,  etc.,  are  governed 
by  the  respective  State  statutes.  Most  statutes  prescribe 
that  such  bonds  shall  bear  interest  at  a  rate  not  to  exceed 
6  per  cent  per  annum,  though  several  extend  the  limit  to  7 
per  cent  and  a  few  provide  that  the  rate  shall  be  6  per  cent. 
Capitalization  of  interest  for  the  first  few  years  is  allowed 
in  the  majority  of  States.  Most  of  the  States  fix  maximum 
and  minimum  denominations,  usually  $500  or  $1000  as  the 
maximum  and  $100  as  the  minimum.  Most  district  bonds 
are  of  the  serial  type,  that  is,  percentages  of  the  issue 
maturing  annually  over  a  series  of  years.  The  varying  con- 
ditions found  in  different  districts  have  caused  most  of  the 
States  to  allow  the  district  electors  or  the  supervising  State 
officials  more  or  less  latitude  in  fixing  dates  of  maturity  in 
individual  cases.  Twenty-year  serial  bonds  are  common, 
though  many  issues  run  to  30  and  even  40  years,  and  some 
only  to  10  years  or  less.  Statutory  regulations  frequently 
govern  the  manner  and  conditions  under  which  bonds  may 
be  sold  or  traded. 

The  difficulty  of  attempting  to  establish  by  legislation 
bond  yields  which  will  stand  the  test  of  a  fluctuating  market 
has  appeared  in  the  operation  of  districts  generally  and  has 
caused  several  States  to  liberalize  their  requirements  on  this 
point.  Fixed  rates  of  interest  and  selling  price  limitations 
have  worked  hardships  in  many  cases.  The  nearest  approach 
to  a  solution  of  the  problem  has  been  in  broadening  the 
limitations  and  in  safeguarding  the  security  by  effective 
State  supervision. 

The  bond  market  has  undergone  extreme  fluctuations 
during  the  35  years  of  district  history,  ranging  from  very 
active  during  the  boom  days  to  sluggish  and  even  antagonis- 
tic after  the  two  promotion  periods.  The  present  market  is 
limited  by  the  small  amount  of  correct  information  on  irri- 
gation districts  east  of  the  Mississippi  and  by  the  prejudice 
still  existing  in  some  sections.  Several  western  States, 
notably  California,  have  succeeded  in  building  up  good  local 
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markets,  but  are  taking  measures  to  overcome  eastern 
prejudice  against  irrigation  bonds  in  order  to  finance  proper- 
ly the  expected  larger  development  of  coming  years. 

Bonds  of  irrigation  districts  have  been  of  two  classes — 
speculative  and  non-speculative.  The  speculative  bonds, 
which  furnish  most  of  the  defaults,  were  often  sold  to  in- 
vestors during  the  boom  days  without  their  true  character 
being  divulged.  State  certification  of  bonds  attempts  to 
set  apart  these  two  classes  and  thus  to  strengthen  the 
market  for  sound  non-speculative  bonds. 

The  effect  of  the  two  eras  of  district  promotion  for 
speculative  purposes  has  sometimes  been  the  placing  of 
greater  emphasis  upon  defaults  than  a  study  of  the  whole 
history  of  irrigation  district  bonds  shows  to  be  justified.  As 
a  matter  of  fact,  the  principal  and  interest  of  71  per  cent  of 
all  bonds  sold  by  irrigation  districts  in  the  United  States  to 
December  31,  1921,  have  been  paid  when  due,  and  of  the 
$63,502,232  of  bonds  sold  during  the  seven-year  period,  1915 
to  1921,  more  than  99  per  cent  have  been  paid  as  due. 

State   Supervision. 

Supervision  by  State  officials  over  irrigation  district 
activities  in  one  form  or  another  has  been  made  a  part  of 
the  district  laws  of  every  State  but  Kansas.  Such  control 
applies  in  certain  cases  to  the  formation  of  districts  and  in 
others  to  plans  and  estimates  formulated  later,  and  is  de- 
signed as  a  check  against  ill-advised  and  dishonest  schemes 
to  the  end  that  legitimate  irrigation  development  may  not 
be  hampered  by  the  consequences  of  district  failures. 

Organization — Twelve  States  have  provided  checks  upon 
the  organization  of  districts.  In  several  cases  this  check 
takes  the  form  of  an  investigation  and  report  by  the  State 
Engineer  upon  the  feasibility  and  practicability  of  the  pro- 
posed district,  the  report,  however,  being  advisory  only  and 
not  binding  upon  the  electors.  In  a  few  cases,  however,  a 
limited  veto  is  given  the  State  Engineer  which  may  be 
overcome  bj^  a  petition  of  three-fourths  of  the  landowners. 

Plans  and  Estimates — Some  States  have  provided  for  a 
review  by  State  officials  of  plans  and  estimates  made  prior 
to  issuing  bonds.  In  most  cases  the  State  reports  are  merely 
advisory,  but  it  is  sometimes  provided  that  districts  issuing 
bonds  to  carry  out  approved  plans  may  make  no  material 
change  in  plans  without  the  State's  consent. 

Certification  of  Bonds — Eight  States  have  inaugurated 
means  for  certifying  the  bonds  of  approved  irrigation  dis- 
tricts as  legal  investment  for  trust  and  savings  funds.  Bonds 
are  not  certified  unless  the  State  investigation  shows  a 
required  degree  of  security  for  the  bonds  and  indicates  that 
the  plan  is  feasible  and  practicable  from  an  economic  and 
engineering  standpoint. 
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The  various  means  taken  to  control  undesirable  district 
activities  have  been  instrumental  in  making  known  the 
opinions  of  investigating  State  officials  as  to  the  wisdom 
of  forming  and  bonding  districts  and  to  that  extent  have 
made  the  financing  of  "wild-cat"  schemes  more  difficult 
than  before  such  supervision  existed.  State  certification, 
likewise,  is  thought  to  have  improved  the  marketability  of 
certified  bonds,  making  known  as  it  does  the  result  of  a 
State  investigation  into  adequacy  of  the  security  behind  the 
bonds. 

State   Financial    Aid. 

Public  aid  to  irrigation  districts  has  been  under  discus- 
sion many  times.  Efforts  to  induce  Congress  to  provide  for 
Federal  guaranty  of  district  bonds  have  not  yet  been 
successful,  but  a  number  of  States  have  granted  statutory 
authority  for  investment  of  State  funds  in  district  bonds  and 
several  have  actually  made  such  investment.  Utah,  Califor- 
nia and  Nebraska  have  bought  irrigation  district  bonds, 
primarily  as  an  investment  of  State  funds,  but  also  in  certain 
cases  to  assist  the  districts  by  showing  the  investing  public 
the  State's  confidence  in  the  districts.  Washington  has 
developed  an  announced  policy  of  assisting  development  by 
buying  reclamation  bonds  from  a  revolving  fund  created  for 
the  purpose.  Oregon  has  a  different  form  of  public  aid  to 
irrigation  and  drainage  districts,  consisting  in  the  payment 
by  the  State  of  interest  on  district  bonds  for  periods  of  not 
over  five  years  and  the  issue  of  State  bonds  to  provide 
necessary  funds,  the  districts  agreeing  to  repay  the  State 
after  the  maturity  of  the  bonds. 

Recent  attempts  have  been  made  in  several  other  States, 
notably  Montana  and  Arizona,  to  authorize  the  State  to 
assist  irrigation  development  through  the  purchase  of 
district  bonds. 

Reasons  for  Success  or  Failure. 

Elements  of  Success — The  successful  irrigation  districts 
are  those  in  which,  in  addition  to  securing  and  distributing 
water  effectively,  sufficient  annual  income  is  derived  from 
the  soil  to  pay  interest  and  maintenance  and  operation 
charges  promptly  and  to  retire  the  principal  of  the  bonds  as 
due.  To  assure  such  annual  income,  the  following  elements 
have  proved  essential: 

1.  Productive  land. 

2.  Sufficient  water. 

3.  Reasonable   capitalization. 

4.  Adequate  land  settlement. 

Causes  of  Failure— Past  causes  of  failure  of  irrigation 
districts  have  been  mainly  as  follows: 
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1.  Opposition  of  principal  financial  interests,  which 
effectively  wrecked  many  early  districts  but  which  has  been 
less  prominent  as  a  cause  of  failure  in  recent  years. 

2.  Inclusion  of  unproductive  lands,  areas  physically 
incapable  of  bearing  their  share  of  the  burden  of  taxation, 
"shoestring"  and  "spotted"  areas  resulting  in  disproportion- 
ate maintenance  costs. 

3.  Inadequacy  of  the  water  supply,  a  fruitful  source  of 
district  trouble  and  failure. 

4.  Over-capitalization,  a  frequent  condition  in  districts 
promoted  for  profit.  The  wide  margin  between  the  actual 
cost  of  construction  and  the  price  charged  the  settlers,  con- 
stituting promotion  profits,  has  sometimes  represented  the 
difference  between  success  and  failure. 

5.  Faulty  engineering  has  caused  some  trouble,  but  has 
been  one  of  the  minor  causes  of  failure  of  districts. 

6.  Insufficient  settlement  of  land  has  been  a  source  of 
trouble  in  a  number  of  districts  and  has  prevented  the 
financing  of  others,  and  has  proved  to  be  one  of  the  greatest 
obstacles  in  the  way  of  success. 

That  irrigation  districts  have  been  allowed  to  be  formed 
and  financed  under  conditions  conducive  to  failure  has  been 
due  in  past  years  largely  to  over-optimism  of  landowners, 
manipulations  of  promoters,  connivance  of  certain  bond 
houses,  inexperience  in  district  possibilities  and  limitations, 
and  absence  of  official  restraint.  At  the  present  time  what 
the  district  can  and  can  not  accomplish  is  better  known  than 
it  was,  the  bond  market  has  become  more  discriminating, 
and  the  effects  of  State  supervision  have  proved  beneficial 
in  exercising  a  moderating  influence  upon  district  under- 
takings, with  the  result  that  development  within  the  past 
ten  years  has  been  generally  conservative. 

Where  the  District  Has  Succeeded — Some  district  enter- 
prises in  which  the  security  for  the  bonded  indebtedness 
remained  to  be  created  have  attained  success  because  they 
have  combined  the  features  necessary  to  rapid  development 
of  the  land  and  production  of  income.  But  the  proportion  of 
districts  of  this  type  that  have  proven  successful  from  all 
angles  is  small  in  comparison  with  the  proportion  in  which 
at  least  a  fair  amount  of  the  security  existed  at  the  time 
of  organization.  Supplemental  development  of  itself  is  not 
conclusive  upon  adequacy  of  the  security,  nor  does  new  con- 
struction necessarily  imply  a  speculative  enterprise;  yet 
districts  of  the  supplemental  class  haye  far  more  often 
attained  their  ends.  Furthermore,  though,  there  are  shining 
examples  to  the  contrary,  the  class  of  districts  formed  for 
extensions,    betterments,    and    other    supplemental    purposes 
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has  provided  many  more  cases  of  prompt  payment  of 
obligations  than  has  the  group  organized  for  new  construc- 
tion. 

As  a  general  rule,  therefore,  the  successful  districts 
have  been  those  formed  for  purchase  and  operation  by  the 
landowners  of  constructed  systems  which  were  "going 
concerns";  for  extension  of  existing  systems  to  cover 
adjacent  unirrigated  lands;  for  improvement  of  existing 
systems;  for  providing  needed  additional  amounts  of  water; 
for  contracting  with  the  United  States  on  Federal  reclama- 
tion projects  for  payment  of  construction  and  operation  costs 
and  for  future  operation;  and  for  building  new  irrigation 
systems  in  sections  already  productive  under  dry-farming 
methods,  or  where  development  has  followed  rapidly.  In 
any  event,  the  irrigation  districts  that  have  succeeded  have 
embraced  the  essential  elements  of  productive  land,  suf- 
ficient water,  reasonable  capitalization,  and  adequate  land 
settlement. 


PART  V 

APPENDIX— STATISTICS- 
MISCELLANEOUS 


SAFETY  APPLIANCE 
INSPECTION  DEPARTMENT 


The  following  pages  contain  a  summary  of  the  reports 
of  the  safety  appliance  inspector  to  the  Board  of  Railroad 
Commissioners.  The  summary  shows  the  prevailing  condi- 
tions during  the  fiscal  year  ended  November  30,  1922,  of 
safety  appliances  on  freight  cars,  passenger  cars  and  loco- 
motives of  railroads  operating  in  Montana,  A  similar 
summary  of  the  air  brake  conditions  is   also  shown. 

It  will  be  noted  from  the  comparative  table  shown  in 
the  following  pages  that  up  to  July  1st,  1922,  the  efficiency 
of  the  railroad  equipment  inspected  was  equal  to  the  ef- 
ficiency of  the  equipment  inspected  in  the  previous  year. 
Since  July  1st,  1922,  due  to  labor  conditions  in  the  shop 
crafts  departments,  the  equipment  efficiency  is  materially 
lower  than  the  showing  made  in  the  preceding  year,  and 
as  a  result  a  variety  of  resolutions  was  received  by  the 
Board  from  the  shop  crafts  and  other  railroad  labor  organi- 
zations, directing  the  Board's  attention  to  the  fact  that 
violations  of  the  Safety  Appliance  Act  were  being  perpetrat- 
ed by  the  railroads.  Pursuant  to  the  receipt  of  these 
resolutions  added  inspections  were  made  and  evidence  of 
the  violations  was  filed  with  the  United  States  district 
attorney  for  Montana.  In  other  instances  evidence  of  the 
violations  was  presented  to  the  different  railroad  companies 
operating  in  this  State,  and  our  information  is  to  the  effect 
that  vigorous  efforts  are  being  made  to  obviate  the  viola- 
tions and  to  make  greater  endeavor  to  comply  with  the 
requirements  of  the  Safety  Appliance  Act. 

In  addition  to  the  regular  duties  devolving  upon  the 
safety  appliance  inspector,  under  the  direction  of  the  Board 
other  work  was  performed  by  the  inspector,  such  as  investi- 
gating complaints  pertaining  to  various  matters  relating  to 
the  railroad  department  as  well  as  to  other  departments  of 
the  Board,  the  more  important  of  which  are  listed  on  a 
succeeding  page.  Detailed  investigations  were  made  and 
comprehensive  reports  were  rendered,  which  reports  are  on 
file  in  the  offices  of  the  Board  and  are  available  for  inspec- 
tion or  reference  upon  application. 
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SAFETY  APPLIANCE   INSPECTIONS. 

For    the    Following    Railroads    for    the    Year    Ended     November    30,     1922. 


Butte,    Anaconda    &    Pacific    Railway    Company. 


Date 


Place 


I                     I                     I 
I    Freight  |    Freight  | 
I      Cars      I      Cars      | 
[Inspected  IDefective  I   Defects 
I  1  I 


Feb.     26.     1922 Anaconda 

225 
60 
35 

325 

0 
1 

0 
0 

0 

Jimp    22.    1922          Butte                

1 

June    22,    1922                        Anaconda                

0 

June    23,     1922    Anaconda     

0 

Total     

645 

1 

1 

Freight    cars    found    defcctiv^e    

Freight     car     defects     reported     ... 
Freight    car    per    cent    efficient    ... 

Locomotives    inspected    

Locomotive    per    cent    efficient 

Passenger    cars    Inspected    

Passenger    car    per    cent    efficient 


1 

1 
99.8 

4 
100 

8 
100 


Chicago,    Milwaukee    &    St.    Paul    Railway   Company. 


Date 


Place 


I  Freight  |  Freight  i 
I  Cars  I  Cars  | 
[Inspected  [Defective  | 


Defects 


.Tan.    13,    1922   Harlowton     .. 

Mar.     5,     1922    Miles    City    .. 

April    14.    1922    Deer     Lodge 

June    22.    1922    Butte      

July    15.    1922    ^^leer    Lodge 

Sept.     7.     1922    Deer     Lodge 

Sept.     12.    1922    Three    Forks 

Sept.     15.     1922    Alberton     . 


Total 


176 

0 

245 

2 

325 

1 

17 

0 

125 

6 

75 

5 

100 

6 

60 

5 

1,123 


25 


I 


29 


Freight    cars    found    defective    25 

Freiglit    car    defects    reported    29 

Freight    car    per    cent    efficient .-. 97.4 

Locomotives    inspected    7 

Locomotive    per    cent    efficient    100 

Passenger    cars     inspected     18 

Passenger    car    per    cent    efficient    IOC 
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Great    Northern     Railway    Company. 
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Date 


Place 


I    Freight  |    Freight 
I      Cars      I      Cars 
llnspected  IDefective 


Dec. 
Dec. 
Jan. 

Feb. 

Mar. 

Mar. 

Mar. 

Mar. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

May 

May 

May 

June 

July 

July 

Julv 

Julv 

July 

Aug. 

Aug. 

Aug 

Sept. 

Sept. 

Sept. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 


2S, 
30, 
11, 
25. 
15, 
16, 
17, 
17, 
5. 
20, 
21, 
22, 
22,' 
23, 
24, 
25, 
21, 
18, 
19, 
20, 
21. 
22, 
2' 
3', 
4, 
9, 
25 
26 
6, 
10, 
11, 
11, 
12, 
14, 


1921 Havre      

1921 Great    Falls 

1922 Butte      

1922 Butte      

1922 Great    Falls 

1922 Whitefish     ... 

1922 Whitefish     ... 

1922 Rexford     

1922 Wolf    Point 

1922 Troy 

1922 Whitefish     .. 

1922 Cut    Bank    ... 

1922 Havre 

1922 Great    Falls 

1922 Havre     

1922 Wolf    Point 

1922...., Butte      

1922 Great    Falls 

1922. ; Havre      

1922 Cut    Bank    ... 

1922 Kalispell     

1922 ^Vhitefish     ... 

1922 Havre      

1922 Havre       

1922 Havre       

1922 '^utte      

,     1922 Great     Falls 

,     1922 Havre      

1922 Whitefish     ... 

1922 ^ortine      

1922 Rexford  

1922 Troy  

1922 Trov  

1922 Cut  Bank  . 


275 
178 
124 
175 
320 
240 
125 

75 
225 
145 
269 
295 
124 
165 
265 
245 
125 
145 
250 
200 

52 
301 
125 
175 

75 
105 
105 
195 
325 

72 

90 
195 
275 
196 


Defects 


4 
1 
0 
3 
3 
5 
11 
1 

n 

2 

3 

1 

1 

4 
21 

19 
0 
2 

45  I 
13   I 

9  I 
57  ' 

8 
11 

6 

6 
23 
50 
68 
10 
22 
24 
30 
29 


4 
1 
0 
3 
3 
6 

n 
1 

12 
2 
3 
1 
1 
4 

22 

21 
0 
2 

47 

13 


9 
11 
8 
6 
26 
60 
73 
14 
27 
24 
35 
40 


Tota: 


I        6.251      I 


503      I 


55fi 


Freight    cars    found    defective    503 

Freight    car    defects    reported    556 

Freight    car    per    cent    efficient    91.1 

Locomotives    inspected    SO 

Locomotives    found    defective 1 

Locomotive    defects    reported    -•■•         1 

Locomotive    per    cent    efficient    98.7 

Passenger    cars     inspected     195 

Passenger    car    per    cent    efficient    100 
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Northern    Pacific    Railway    Company. 


Date 


Place 


I  I  ! 

I  Freight  |  Freight  | 
I  Cars  I  Cars  | 
llnspected  IDefective  I 

I  I  ! 


Defects 


Nov.     30,     1921 

(t1  endive             

265 
200 
250 
125 
275 
185 

85 
115 
138 
375 
207 
175 
225 

75 
365 

55 
168 
125 
115 

81 

45 
110 

59 
125 
120 
125 

1 

.1 
1 
0 
2 
1 
2 
0 
4 
7 
4 
5 

32 
1 
2 
0 

15 
6 
3 

10 

35 
3 

11 
3 

20 

1 

Feh.     16      1922 

.  Bi'.liners                 

1 

Feb.    17.    1922 

Laurel      

1 

Feb.    17,    1922 

r^ivingston     

0 

Feb.     21       1922 

.Mi.'ssoula         

2 

Feh.      2^.      1922 

Helena     

1 

Feb.     25,     1922 

Butte         

2 

Feb.    27,    1922. 

..  ..Butte                 

0 

Feb.     28,     1922 

.Tjivinerston              

4 

Mar.     1.     1922 

L.aurel      

7 

Mar.     2,     1922 

Billings          

4 

Mar.     3,     1922 

Forsvth               

5 

Mar.     4.     1922 

Olendive        

36 

May    17,     1922 

..Paradise           

1 

May    18.     1922 

Missoula                 

2 

June     21       2912 

Butte                              

0 

Aug.     25,     1922 

Billings         

16 

Aug.     26.     1922 

Aug.     27,     1922 

Sept.     8,     1922 

Forsvth                  

7 

niendive                     

3 

Butte              

10 

Sept.     9.     1922 

Sept.     15      1922 

Butte 

1 

Missoula                  

30 

Sept.     16.     1922 

Garrison             

4 

Sept.     20,     1922 

Helena                 

11 

Sept.     22      1922 

Helena 

3 

Oct.     4,     1922 

Billings      

23 

. 

Total     

4,188 

165 

175 

Freight    cars    found    defective    165 

Freight    car    defects    reported    175 


Freight    car    per    cent    efficient 

Locomotives     inspected     

Locomotives     found     defective     

Locomotive    defects    reported    

Locomotive    per    cent    efficient    .... 

Passenger    cars    inspected    

Passenger    car    per    cent    efficient 


95.8 

50 

2 

2 

96 
128 
100 
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Butte,     Anaconda    &    Pacific    Railway    Company 


Date                     Place 

Oars 

in 
Train 

Cars 
Cut 
Out 

Cars    Cut 

in    Not 

Applying 

Total 
Cars    In- 
operative 

Total 
Cars    Op- 
erative 

Per 
Cent 

June    22,     1922...  Anaconda     

June    22,    1922. ...Anaconda     

80 
43 

* 
* 

* 

4 

1 

*  i               80 

*  1               43 

1 

10-0 
100 

Total 

1231 
1 

1                                     123 

I 

100 

♦None. 


Chicago,    Milwaukee  & 

St.    Paul    Railway  Company 

Jan.     13,     1922....Harlowton      

Jan.     13,    1922....HarIowton      

Sept.     7,     1922.... Deer     Lodge 

Sept.  12,     1922....Three     Forks.... 
Sept.  12,     1922....Three      Forks... 
Sept    15      1922     Alberton 

22 
63 
40 
65 
49 
57 

• 

* 

1 
5 
1 
1 

3 
3 

1 
3 
2 
8 

1 

2 
8 
3 
9 

19 
60 
38 
57 
46 
48 

86.3 
95.2 
95.0 

87.7 
93.8 
84.2 

1 

Total 

296 

S 

20 

28 

268 

90.5 

♦None 


Great 

Northern 

Railway    Compa 

ny 

Mai      17 

1922     Havre       

79 

* 

3 
* 

2 

3 
* 

1 
3 
9 
5 
4 
* 

4 

1^ 

8 

2 

* 

5 
1 
1 
3 

4 

* 

4 
4 
1 

lu 
5 

* 

6 

4 

10 

8 
8 

75    94.9 

Aug.     2, 

1922     Havre         .  .. 

17 

13    76.4 

Aug       2 

19'^2     Havre 

.  .  ■       45 

44    97.8 

Aug.     2, 

1922....Havre       

51 

41    80.4 

Aug.     2, 

1922....Havre      

29 

24    82.7 

Aug.     3, 
Aug.     3, 
Aug.     4, 

1922     Havre      

19 

19      100 

1922     Havre 

49 

43|  89.8 

1922     Havre       

18 

14    77.7 

Oct.      6. 
Oct.     10 

1922 Whitefish     . 

1922     Fortine 

74 
39 

64    86.5 
31|   79.5 

Oct.     12, 

1922     Troy      

60 

52|   86.6 

Oct      12 

1922     Trov 

15 

151     100 

Total 

495 

30 

30 

60 

435 

87.7 

♦None. 


.    Northern 

Pacific 

Railway 

Comp 

any 

Feb.    21.    1922 

Missoula 

63 

■  1         381 

.|         23 

63 

13| 

* 

1 
* 

2 
* 

6 
2 

? 

3 

6 
3 
2 

9 
3 

57 
35 
21 
54 
10 

90.4 

Aug.    27.    1922.. 
Sept.  12.     1922 

.  Glendive      

92.1 

Logan           

91.3 

Sept.  16.     1922.. 

.  Garrison      

85.7 

Oct.     4.     1922 

Billings    

76.9 

Total 

1       2001 
1              1 

31 
1 

20 

23 

177 

88.5 

♦None. 
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Comparative   Statement    of    Inspections    Covering    All 
Railroads  for  the  Fiscal  Years  1921  and  1922. 

Inspections    made    114  73 

Total    Equipment    Inspected    27,887  12,697 

Average    Equipment    to    each    Inspection 244  173 

Freight   Cars   Inspected   26.796  12.207 

Freight   Cars    Defective    342  694 

Freight    Car     Defects     Reported     359  761 

Freight    Car    Per    Cent    Efficient    98.7  93.8 

Defects     to     Total     Cars     Inspected — Per    Cent 1.3  1.3 

Terminal    Train   Air   Tests    made 47  25 

Total    Cars    in    all    Trains   2,566  1.114 

Total     Cars     Operative     2.405  1.003 

Average    Per   Cent   Air    Brake    Efficiency    93.8  90.0 

Investigations   Made   and    Reports    Rendered 
on  the  Following  Subjects. 

November    1, 1921 — Train  accident,  Malta  Montana. 

November    1,  1921 — Car   shortage,    Glasgow   Flour   Mill   Co., 

et  al. 

November  23,  1921 — Automobile  accident,  Reed  Point,  Mon- 
tana. 

December    6,  1921 — Automobile    accident,    near    Hathaway, 

Montana. 

December    6,  1921 — T  rain     movement,      Snowden  -  Richey 

Branch,  Great  Northern  Railway 
Company. 

December  31,  1921 — Accident,     Havre     Coal     Chute,     Great 

Northern   Railway   Company. 

December  31,  1921 — Discontinuance  Volta  Station. 

January  3,  1922 — L.  C.  L.  freight  movement,  Havre,  Mon- 
tana. 

January      27, 1922 — Oil    movement.    Independent    Pipe    Line 

Co.,  Winnett,  Montana. 

January      31,  1922 — Explosion     in     plant     Winnett     Electric 

Light  &  Power  Co. 

March         28, 1922 — Head-on      collision.      Northern      Pacific 

Railway  Co.,  Welsh,  Montana. 

April  12, 1922 — Brockton  train  service.  Great  Northern 

Ry.  Co. 

May  8, 1922 — Personal      injury,      Kalispell      Division, 

Vista,  Montana,  Great  Northern 
Ry.  Co. 

May  16, 1922 — Windham-Lehigh  train  service. 

May  22, 1922 — East  Helena  street  car  service. 

June  15, 1922 — Joplin  train  service.  Great  Northern  Ry. 

Co. 

June  17,  1922 — Accident,   Geyser,  Montana,  Great  North- 

ern Ry.  Co. 

June  29, 1922 — Bozeman  College  spur. 

June  29, 1922 — Street  car  accident,  Butte,  Montana. 
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July  5,  1922 — Accident,    Woolston    Reservoir,    Helena, 

Montana 

August       31, 1922 — Head-on  collision,  Northern  Pacific  Ry, 

Co.,  east  of  Durant,  Montana. 

October  24,  1922 — Loading  facilities,  Bond,  Montana,  Ore- 
gon Short  Line  Railroad  Co. 

October        2,  1922 — Fort  Benton  express  service. 

October      16, 1922 — Mixed  train  movement,   between   Havre 

and  Cut  Bank,  Great  Northern  Ry. 
Co. 

October      18, 1922 — Radnor  Station  Agency,  Great  Northern 

Ry.  Co. 

*December  7,  1921 — Sanitary      condition,      passenger      cars, 

Snowden  -  Richey  Branch,  Great 
Northern  Ry.  Co. 

*January    17, 1922 — Station    inspections   between   Lewistown 

and  Great  Falls,  Great  Northern 
Ry.  Co. 

*January    17, 1922 — Station   inspections   between   Lewistown 

and  Three  Forks,  Chicago,  Milwau- 
kee &  St.  Paul  Ry.  Co. 

*January    27, 1922 — Station   inspections   between   Lewistown 

and  Winnett,  Chicago,  Milwaukee 
&  St.  Paul  Ry.  Co. 

*January    27, 1922 — Station   inspections   between   Lewistown 

and  Great  Falls,  Chicago,  Milwau- 
kee &  St.  Paul  Ry.  Co. 

*Feb'ary    18, 1922 — Station  inspections  between  Helena  and 

Livingston,  Northern  Pacific  Ry. 
Co 

*October    17,  1922 — Station     inspections     between     Billings 

and  Great  Falls,  Great  Northern 
Ry.  Co. 

♦Date   on   which    report   was   rendered. 
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Crude  Petroleum  Carried  by  Pipe  Line  Companies  from  Mon- 
tana's Oil  Fields,  Year  Ended  October  31,   1922. 


Quantities  Shown  Below  are  in 

Barrels. 

From    Cat    Creek 
Field    to    Winnett 

From  Sun- 
burst Field 
to  Sunbur.st 
Illinois  Pipe 
JLine  Co. 

Total— Bbls. 

♦Mutual 
Oil  Company 

Mont.  Pipe 
Lines  Co.  t 

November.     1921     

136,961 
108.566 
144.737 
133.395 
145.507 
145.120 
132.295 
157.617 
199.554 
241.254 
216.071 
220,862 

136,961 

December.      1921     

108,566 

Januarv,     1922 

1,435 

11,480 

478 

13,948 

6,697 

6,229 

1,913 

21,727 

8,116 

146,172 

Fehriiarv.      1922     

144.875 

March,    1922 

145,985 

April,     1922    

159,068 

Mav,      1922     

138,992 

June      1922 

163,846 

.lulv,      1922     

201,467 

August.      1922        

262,981 

September      1922 

1.975 
4.077 

226,162 

October,     1922    

224,939 

Total 

1,981,939 

72.023 

6.052 

2,060,014 

♦Formerly    Elk    Basin    Consolidated    Petroleum    Company. 

tFormerly    Montana    Indepenaent    Pipe    ^^ine    Company.      This    pipe-line    is 
not  now  operating. 

tFirst    run    September.    1922. 

FOURTH  STATE  IN  ELECTRICITY. 

Montana  ranks  fourth  in  the  United  States  in  the 
production  of  electricity  by  water  with  a  monthly  average 
of  82,000,000  kilowatt  hours,  according  to  figures  made  pub- 
lic by  the  division  of  power  research  of  the  Department 
of  the  Interior.  The  figures  covered  a  five  months'  period 
from  May  to  September,  1922,  inclusive. 

The  peak  of  Montana's  production  was  reached  in  May 
when  85,710,000  kilowatt  hours  were  registered.  In  Sep- 
tember the  production  dropped  to  80,854,000  kilowatt  hours. 

The  four  leading  states  in  September  were:  California, 
331,948,000;  New  York,  252,241,000,  and  Washington,  99,- 
259,000.  Montana  ranked  above  South  Carolina,  Delaware, 
North  Dakota,  Louisiana  and  Mississippi.  The  production 
for  the  entire  country  was  increased  15  per  cent  over  last 
year.  Montana  ranks  first  in  the  country  in  the  percapita 
use  of  electricity. 

WRECKS. 

Northern   Pacific  Railway,   Head-on  Collision  at   Welch, 

Montana,   March   17,   1922. 

East-bound  passenger  train  No.  220  and  west-bound 
passenger  train  No.  1  collided  head-on  at  7:51  A.  M.,  March 
17,  1922,  between  switches  at  Welch,  Montana,  on  the  Butte 
Mountain,  resulting  in  the  death  of  the  fireman  on  train 
No.  220,  and  an  unknown  trespasser;  injuring  eleven  other 
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train    employes   and    25   passengers    reported    more    or    less 
seriously;  estimated  damage  to  railroad  property,  $15,000.00. 

These  trains  are  carded  to  meet  at  Homestake,  Mon- 
tana, at  7:38  A.  M.  Train  No.  1  was  26  minutes  late  on 
the  morning  in  question,  and  train  No.  220  was  given  orders 
at  Butte  (its  initial  point)  to  take  siding  and  meet  No.  1 
at  Welch,  5.9  miles  east  of  Homestake,  the  latter  being  at 
the  summit — from  which  point  the  east-bound  train  was 
descending  and  the  west-bound  train  ascending  a  2.2  per 
cent  grade.  As  in  practically  all  mountainous  sections,  the 
view  is  obstructed  by  bluffs,  deep  cuts,  and  heavy  reverse 
curvature.  Train  movements  are  governed  by  time-table 
rights,  by  train  orders,  and  by  a  "manual"  block  system — 
a  "caution  card"  being  issued  when  trains  are  to  meet  be- 
tween block  stations. 

At  Homestake,  Form  19  order  was  "handed  up"  to  train 
No.  220,  to  take  siding  and  meet  train  No.  651  at  Spire 
Rock — the  first  station  east  of  Welch.  In  addition  to  this 
order  a  caution  card  was  given  to  train  No.  220  at  Home- 
stake,  calling  attention  to  the  block  not  being  clear,  and  to 
meet  train  No.  1  at  Welch.  A  telegram  from  the  dispatcher 
addressed  to  the  engineer  on  train  No.  220  at  Homestake 
was  "handed  up"  with  the  orders,  and  read: 

"No.  1  should  be  waiting  at  Welch  about  7:50  A.  M." 

The  above  order,  caution  card,  and  telegram  were 
"picked  up"  by  the  fireman  on  train  No.  220  as  the  engine 
pulled  by  the  telegraph  office;  the  latter  being  on  the  fire- 
man's side,  east-bound,  at  Homestake.  This  fireman  was 
killed  in  the  collision  which  followed  a  few  minutes  later, 
and  the  testimony  of  the  engineer  is  that  the  fireman  read 
the  contents  of  these  documents  aloud,  and  that  he  (the 
engineer)  put  them  in  his  pocket  without  reading  them. 
Notwithstanding  the  foregoing,  the  engineer  claims  to  have 
got  the  impression  that  the  meeting  point  with  train  No. 
1  had  been  changed  from  Welch  to  Spire  Rock. 

As  stated,  from  Homestake  to  Welch  the  curvature  is 
heavy  and  a  view  of  the  track  very  limited.  Train  No  220 
should  have  headed  in  at  the  west  switch  at  Welch,  but 
did  not  do  so,  and  proceeded  down  the  main  line,  meeting 
train  No.  1  between  switches,  with  the  above  results.  It  is 
difficult  to  understand  how  any  engineer  of  long  experi- 
ence and  with  a  record  showing  that  he  has  always  been 
cautious  and  avoid  trouble,  could  make  such  an  error  as 
in  this  instance — which  is  the  record  of  his  own  testimony. 

The  rules  of  the  Northern  Pacific  Railway  Company 
governing  the  use  of  communicating  air  signals  provide  that 
the  conductor  shall  give  the  engineer  the  same  signal  to 
"stop  at  next  station"  or  "approaching  a  meeting  point  with 
a  train  of  the  same  or  superior  class."     The  rules  also  re- 
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quire  the  engineer  to  give  the  same  acknowledgment  in 
either  case.  The  signal  was  given  by  the  conductor  of  train 
No.  220  approaching  the  west  switch  at  Welch  and  was 
acknowledged  in  the  usual  way  by  the  engineer;  the  latter 
testifying  that  he  interpreted  the  signal  to  stop  at  the 
station. 

Northern  Pacific  Railway,  Head-on  Collision  at  Durant, 
Montana,  August  14,  1922. 

East-bound  passenger  train  Number  2  and  west-bound 
freight  extra  number  1747  collided  head-on  li/i.  miles  east 
of  Durant,  Silver  Bow  County,  Montana,  at  10:50  A.  M., 
August  14,  1922.  Passenger  train  No.  2  was  on  time,  and 
by  its  time-card  rights  had  complete  authority  to  occupy  the 
main  line  at  the  time  and  place  of  this  accident;  hence  no 
responsibility  can  rest  with  the  employes  in  charge  of  that 
train.  The  direct  cause  of  this  collision  was  attributable 
to  the  extra  west  overlooking  No.  2,  and  so  admitted  by 
those  responsible. 

Extra  1747  west  was  created  at  Butte,  Montana,  and 
left  that  station  at  9:50  A.  M.,  exactly  one  hour  before  the 
accident  happened.  It  departed  from  Silver  Bow  Junction 
at  10:32  A.  M.,  with  orders  to  "Run  Extra,  Silver  Bow  to 
Garrison,"  a  distance  of  44.5  miles  of  single  track.  In  the 
vicinity  of  this  accident  the  view  is  obstructed  by  high 
bluffs  and  heavy  curvature  through  what  is  known  as  the 
Silver  Bow  canyon.  There  is  no  block  system  in  use  between 
Silver  Bow  and  Garrison,  which  would  undoubtedly  have 
prevented  this  collision.  In  any  event  a  word  of  caution 
from  the  dispatcher  that  "No.  2  is  on  time."  given  to  the 
inferior  train  at  the  last  preceding  open  telegraph  station, 
(Silver  Bow),  would  have  at  once  brought  to  the  attention 
of  the  unmindful  crew  that  an  opposing  superior  train  was 
about  due.  This  additional  precaution  would  seem  to  be 
commendable  in  districts  that  by  their  topographical  nature 
invite  danger,  and  the  present  instance  appears  conclusively 
to  show  that  every  possible  safeguard  should  be  extended  to 
protect  the  lives  of  employes,  the  traveling  public  and  the 
property  of  the  carriers. 

Express  Messenger  George  Laub,  on  train  No.  2  was 
killed;  four  other  employes  and  nineteen  passengers  were 
more  or  less  injured.  Fortunately  none  of  the  passengers 
were  disabled,  and  all  were  in  condition  to  proceed  to  their 
respective  destinations. 
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CAREFUL  CROSSING  CAMPAIGN. 

Office  of  the  Board  of  Railroad  Commissioners. 

Helena,  Montana,  June  28,  1922. 
Bulletin  Number  1. 

What  can  be  done  to  reduce  the  number  of  accidents 
occuring  daily  at  highway  crossings  over  railroad  tracks 
and  elsewhere?  Chapter  151,  Sessions  Laws  of  1919,  pro- 
vides : 

"  *  *  *  all  persons  driving  motor  vehicles  upon  the 
public  highways  of  this  state,  outside  of  incorporate  limits 
of  incorporated  cities  or  towns,  where  the  view  is  obscure 
or  when  a  moving  train  is  within  sight  or  hearing,  shall 
bring  said  vehicle  to  a  full  stop  not  less  than  ten  nor  more 
than  one  hundred  feet  from  where  said  highway  intersects 
railroad  tracks  within  this  state,  before  crossing  the  same, 
at  all  crossings  where  a  flagman  or  a  mechanical  device  is 
not  maintained  to  warn  the  traveling  public  of  approaching 
trains  or  cars," 

With  the  advent  of  the  automobile,  casualties  at  grade 
crossings  increased  with  alarming  rapidity,  until  at  the 
present  time  when  motor  transportation  has  superseded 
practically  all  other  means  of  travel,  the  list  of  fatalities 
and  personal  injuries,  to  say  nothing  about  the  destruction 
of  valuable  property,  has  become  astounding. 

Strange  as  it  may  seem,  the  greater  percentage  of 
these  accidents  has  occurred,  not  at  what  might  be  termed 
"dangerous  places,"  but  at  crossings  where  the  view  is  un- 
obstructed, and  the  records  indicate  that  in  most  cases  the 
driver  of  the  car  was  thoroughly  familiar  with  the  road, 
passing  over  it  daily  or  perhaps  oftener.  There  are  a  num- 
ber of  reasons,  or  rather  explanations,  but  few  excuses,  for 
accidents  of  this  nature,  and  this  Board  will  from  time  to 
time,  through  the  public  press,  endeavor  to  awaken  the 
people  to  a  sense  of  their  responsibility  when  engaged  in 
driving  an  automobile  on  the  highways  of  the  state. 

What  is  the  main  cause  of  all  automobile  accidents? 

Unqualified  answer— HIGH   SPEED. 

Fast  driving  has  developed  with  improved  roads.  True, 
there  are  many  people  driving  cars  who  should  be  riding  in 
the  back  seat,  but  yet  it  is  a  great  temptation  to  the  skillful 
and  careful  driver  to  "step  on  it"  when  a  mile  or  two  of 
perfect  road  shows  up  ahead  of  him,  this  would  not  be  so 
bad  where  the  road  and  the  view  are  unobstructed,  but  the 
trouble  is  it  gets  one  into  the  habit  of  running  fast,  and  the 
result  is  difficulties  are  encountered  when  it  is  too  late  to 
stop.  Isn't  it  a  fact,  Mr.  Driver?  "Didn't  see  it  quick 
enough." 
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As  stated  above,  there  are  many  reasons  for  accidents 
which  we  shall  dwell  upon  in  subsequent  bulletins  on  this 
subject,  but  in  order  to  get  started  right,  let  us  all  cut  out 
the  high  speed.  You  know  it  as  well  as  we  do,  and  before 
something  happens,  SLOW  DOWN  to  a  point  where  your 
machine  will  do  exactly  what  you  want  it  to  do. 

CAREFUL  DRIVING  CAMPAIGN. 

Office  of  the  Board  of  Railroad  Commissioners. 

Helena,  Montana,  July  14,   1922. 
Bulletin  Number  2. 

If  we  would  only  profit  by  the  experience  of  others, 
what  a  wonderful  record  we  would  make?  It  is  so  easy  to 
"look  back"  and  see  what  we  would  do  if  we  had  it  to  do 
over  again ;  such  has  been  the  retrospection  of  everyone  of 
mature  years,  and  yet  it  is  true  that  seldom  the  bitter  con- 
sequences of  another's  mistake  appeal  to  us  with  sufficient 
force  to  put  us  on  our  guard. 

Errors  in  business  entailing  financial  loss  are  to  be  ex- 
pected, and  are  not  of  a  serious  nature  except  from  a  mone- 
tary standpoint,  but  the  appalling  toll  of  careless  automobile 
driving  has  out-numbered  the  casualties  of  America's  losses 
in  the  WORLD'S  WAR.  Think  of  it!  During  the  year  1921, 
at  railroad  crossings  alone,  there  were  1,500  people  killed 
and  more  than  5,000  injured,  and  it  is  almost  unbelievable, 
but  nevertheless  true,  that  only  eight  per  cent  of  all  of  these 
accidents  are  classified  in  the  official  statistics  of  the  Unit- 
ed States  as  "excusable."  The  following  table  compiled  for 
the  first  quarter  of  1922  should  carry  with  it  a  lesson  to 
all  drivers  of  automobiles: 

FATALITIES    DUE    TO: 

Careless   driving   82  per  cent 

Machinery    failures    5  per  cent 

Inexperience   4  per  cent 

Action    of   the   Elements 3  per  cent 

Intoxication     3  per  cent 

Confusion     3  per  cent 

Total 100  per  cent 

Can  any  more  forcible  argument  be  made  against  fast 
or  careless  driving  than  is  told  in  these  figures?  If  the 
maximum  speed  of  all  automobiles  were  25  miles  an  hour, 
there  would  be  less  necessity  for  this  campaign  to  educate 
the  people  of  the  great  danger  of  reckless  or  excessive 
speed,  but  since  we  have  high-powered  machines  of  almost 
unlimited  velocity  the  only  way  to  avoid  trouble  is  to  stop 
and  think  that  your  name  may  appear  on  the  list  of  killed 
or  injured  for  next  month.  It  is  not  too  late  to  take  warn- 
ing, and  for  the  sake  of  others,  if  not  for  your  own,  Listen 
to  Reason. 
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CAREFUL  CROSSING  CAMPAIGN. 

Office  of  the  Board  of  Railroad  Commissioners. 

Helena,  Montana,  July  30,  1922. 
Bulletin  Number  3. 

It  would  seem  as  though  all  that  is  necessary  to  min- 
imize accidents  is  the  EXERCISE  OF  REASONABLE  CARE. 
How  simple!  Does  a  "DANGER"  signal  at  a  railroad  cross- 
ing or  a  sharp  curve  IMPRESS  you  that  the  sign  was  put 
there  FOR  A  PURPOSE  and  for  YOUR  protection?  It  is 
safe  to  say  that  you  would  not  enter  a  house  with  a 
"Scarlet  Fever"  card  on  the  door,  even  though  no  legal  pen- 
alty were  imposed  for  such  a  violation.  Is  the  danger 
greater  from  encountering  a  communicable  disease  than 
traveling  carelessly  in  hazardous  place  which  may  mean 
CRIPPLED  FOR  LIFE  OR  INSTANT  DEATH? 

Laws  have  been  enacted  requiring  railroad  companies  to 
further  protect  highway  crossings  by  installing  electric  bells, 
alternating  signals,  etc.,  some  distance  from  and  directly  at 
particularly  dangerous  places,  notwithstanding  that  such 
crossings  have  always  been  guarded  by  plainly  visable  signs 
cautioning  the  traveling  public.  Is  it  not  enough  to  know 
that  there  is  DANGER  AHEAD  to  cause  the  conservative 
traveler  to  look  and  listen  ?  It  is ;  but  it  is  not  the  conserva- 
tive driver  who  requires  this  additional  protection ;  it  is  the 
non-thinking,  habitually  fast,  and  frequently  indifferent 
motorist  who  needs  a  guardian.  Nevertheless  "accidents  will 
happen,"  BUT  IT  IS  WITHIN  THE  POWER  OF  EVERY- 
ONE TO  AVOID  EIGHTY-TWO  PER  CENT  OF  THE 
WHOLE  by  driving  at  a  reasonable  rate  of  speed;  and  when 
there  is  any  question  of  safety,  TAKE  NO  CHANCES. 

We  cannot  force  these  matters  upon  the  people ;  all  we 
can  do  is  to  direct  attention  to  the  seriousness  of  the  situa- 
tion, in  the  hope  that  it  will  arouse  at  least  someone  to  a 
sense  of  the  Monster's  presence,  lurking  at  railroad  cross- 
ings and  in  places  where  reasonable  care  would  remove 
every  element  of  danger.  THE  GREATEST  PROTECTION 
LIES  WITHIN  OURSELVES. 

CAREFUL  CROSSING  CAMPAIGN. 

Office  of  the  Board  of  Raih^oad  Commissioners. 

Helena,  Montana,  August  12,  1922. 
Bulletin  Number  4. 

In  previous  bulletins  issued  by  this  Department  on  the 
subject  of  Safe  and  Sane  automobile  driving,  we  have  shown 
BY  ACTUAL  COUNT  the  percentage  (EIGHTY-TWO)  of 
accidents  that  were  INEXCUSABLE.  We  have  endeavored 
to   arouse   the   public   to   a   sense   of   DANGER   at   railroad 


622  MONTANA    UTILITIES    REPORTS 

crossings  and  other  obscure  points  along  the  road,  and  we 
beheve  that  these  warnings  have  appealed  to  a  great  many 
THINKING  motorists;  but,  as  heretofore  stated,  there  are 
some  people  driving  cars  who  should  be  riding  in  the  back 
seat.  We  also  have  the  "N  U  T  S" — speed-crazy,  irresponsi- 
ble fanatics  who  seem  to  think  (or  rather  take  it  for  grant- 
ed) that  they  have  a  perfect  right  to  MENACE  THE 
LIVES  AND  PROPERTY  OF  OTHERS  in  order  to  satisfy 
their  selfish  hallucinations.  An  appeal  to  reason  has  no 
effect  on  the  mentally  aborted ;  nor  do  we  expect  through  the 
medium  of  the  press  to  restore  the  equilibrium  of  the  de- 
ficient. But  it  might  have  a  good  effect  if  the  first  reck- 
less driver  found  to  be  responsible  for  loss  of  life,  were 
convicted  of  manslaughter  and  put  where  there  are  rigid 
limitations  on  all  things.  In  any  event,  we  have  heard  it 
repeatedly  remarked  that  "the  first  one  of  those  'birds'  that 
hits  my  car  will  never  hit  another,  unless  he  'gets  me'  first." 

It  might  be  a  good  idea  to  think  this  over. 

CAREFUL  CROSSING  CAMPAIGN. 

Office  of  the  Board  of  Railroad  Commissioners. 

Helena,   Montana,   September   3,    1922. 
Bulletin  Number  5. 

THERE  IS  NOTHING  CONTAINED  IN  THESE  BUL- 
LETINS WHICH  THE  GREAT  MAJORITY  OF  PEOPLE  DO 
NOT  ALREADY  KNOW.  Why,  then,  should  the  people  read 
them?     What  is  their  Mission?     Answer, 

"LEST  WE  FORGET" 

The  National  Committee  on  Safety  First  will  conclude 
its  campaign  of  education  and  warning  against  AVOIDABLE 
accidents,  after  September  30,  1922.  It  is  gratifying  to  ob- 
serve from  carefully  compiled  reports  that  the  number  of 
automobile  accidents,  especially  at  railroad  crossings,  has 
been  GREATLY  REDUCED  in  the  past  90  days  as  compared 
with  the  same  period  a  year  ago,  (the  height  of  the  auto- 
mobile season),  notwithstanding  the  increased  number  of 
cars  in  use ;  and  if  our  united  efforts  have  been  the  means 
of  saving  the  lives  and  property  of  some  of  our  citizens, 
then  it  has  really  been  worth  while;  although  we  cannot  do 
more  than  WARN  the  people  that  there  is  DANGER 
AHEAD  and  to  PROTECT  THEMSELVES. 

A  flagman  at  a  railroad  crossing  cannot  STOP  YOUR 
CAR.  He  is  only  expected  to  give  signals  for  your  guidance 
— the  stopping  is  up  to  you ;  but  if  only  slight  attention  is 
given  to  indications  of  danger,  there  does  not  seem  to  be  any 
adequate  remedy  at  hand.     As  an  illustration  we  have  a  re- 
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port  of  an  accident  at  a  railroad  crossing  which  is  protected 
by  gates,  extending  when  lowered,  across  the  street.  The 
motorist  in  question  approached  this  crossing  at  high  speed; 
a  train  was  coming;  the  watchman  was  lowering  the  gates; 
the  motorist  could  not  stop  and  attempted  to  pass  under 
the  partially  lowered  gate  beams;  the  train  was  at  the 
crossing;  the  motorist  "lost  his  head,"  one  leg  and  his 
automobile.  ABSOLUTELY  NO  EXCUSE  for  accidents  of 
this  kind,  and  please  remember  that  just  such  performances 
as  this  make  up  EIGHT-TWO  PER  CENT  of  the  total  ac- 
cidents that  occurred  in  the  United  States  and  Canada  dur- 
ing the  calendar  year  1921.  No  doubt  someone  will  profit 
by  this  man's  experience;  but  at  WHAT  A  COST! 

We  have  every  reason  to  believe  that  these  warnings 
have  reached  the  ears  of  many  a  traveler,  who  might  other- 
wise hgve  been  caught  in  a  moment  of  forgetfulness. 
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Gas  utilities   operating   in   Montana   614 

Geneva    agency    - 161 

Giant  Springs,  free  electric  current  — 492 

Gilman-Vaughn   train   service   170 

Glendive-Fallon    irrigation    district    549, 554 

Glen   Lake   irrigation    district   540 

Great  Falls  gas  rates,  interlocutory  order 351 

Great    Falls    gas    rates 379 

Great    Northern    passenger    train    service 181 

Grey   Cliff   irrigation    district    541 

Gypsum   rock,   classification    of    147 

H 

Hamilton    steam    heating    rates 517 

Hammond    irrigation    district    540 

Harlem    irrigation    district 540 

Harlowton-DuRand  irrigation  district   544,  549,  560 

Harlowton   electric    service    (James   Birtwell)    509 

Harrison    loading    platform 89 

Havre  telephone   service   503 

Heating   utilities   operating  in  Montana   615 

Helena    electric    power    service    508 

Helena    irrigation    district 540 

Helena    municipal    water    service    507 

Helena-Rimini    train    service    178 

Highland    Park    irrigation    district    540 

Hollingsworth  vs.  City  of  Kalispell 329 

Hysham    irrigation    district    541 

Hysham    train    service    191 

I 

Idaho  irrigation   district  development 586 

Illinois  Pipe  Line  Company  rates.  Sunburst  field 188 

Irrigation    Commission    539 

Irrigation    districts    in    Montana    539, 540,  549 

Irrigation  districts  in  the   United   States. 582,  584 

Irrigation    districts,    development    of 583 

Irrigation  district   laws  539,  583 

Irrigation    possibilities    541 

Informal    Docket — Public    Service    Commission 490 

Informal   Docket — Railroad  Commission   161 

Intermediate    freight    rate    applications    171 
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Interstate   Commerce   Commission    docket   192 

Long  and  short  haul  violations  267 

Reduced    freight    rates    192 

Transcontinental   cases   of  1922   208 

Transcontinental   wool    cases   of   1922    318 

Investigations    603 

Ismay    station    service    183 

J 

Joliet    and    Whitehorse    Bench    irrigation    district 540,  549, 564 

Judith    Basin    irrigation    district    540 

Junkin    crossing    signals    188 

K 

Kalispell-Somers    train    service    168 

Kansas   irrigation    district   development   586 

Laurel    natural    gas    rates    497 

Laurel  water   rates   494 

Laws,    irrigation    district    539, 583 

Lehigh-Windham    train    service    167 

Libby  vs.  Libby  W.   &   Elect.   Co ; 463 

Livestock    attendants,    transportation    137 

Loading    platform,    Harrison    89 

Lockwood    irrigation    district    540, 541 

Lomo    irrigation    district    540 

Long  and  short  haul  violations  267 

Loss  and  damage  claim — State  Highway  Commission 161 

Lower  Yellowstone  Irrigation  district  No.  1 540 

M 

Madison   Valley   irrigation    district   540 

Malta    water    rates    493 

Manix  &  Vaughn  vs.  Gt.  Nor.  Ry.  Co 64 

Map — Irrigation    Commission,    between    pages    594-595 

Public   Service  Commission,   between   pages   526-527 

Marsh    agency    187 

Marysville    agency    162 

Meadow   Farm    irrigation    district   549, 568 

Medicine    Lodge    coal    rates   152 

Melstone   electric    service    500 

Midland  Elevator  Co.  vs.  Nor.  Pac.  Ry.  Co 116 

Mileage    of    all    railroads    605 

Milk  cans,  empty,   delay  to   186 

Mill    control    department    527 

Mill  Creek  irrigation  district  540 

Mills,  R.  M.,  complaint  495 

Mining  stulls  and  timbers,  rates  on  142 

Missoula   gas   rates   481 

Missoula   irrigation   district   540 

Missoula    steam    heating   service    499 

Missoula    street   railway    fares    490 

Missouri    River   project    541 

Missouri    Valley    irrigation    district    540 

Montana   City    station    facilities   170 

Montana    Irrigation    Commission    539 

Montana   irrigation   development   586 

Montana    irrigation    district    laws    539,  586 

Montana  Trade   Commission    department 527 

Mountain  View  track,  removal  of  189 

Musselshell  Valley  irrigation   district   540 
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N 

Nebraska    irrigation   district   development   586 

Nevada   irrigation    district   development    587 

Newland  Creek  irrigation  district  549,  566 

New    Mexico    irrigation    district    development 587 

Nibbe    elevator    spur    116 

Nine  Mile  Prairie  irrigation  district  549,  550 

North    Dakota   irrigation    district    development   587 

North   Sanders   irrigation   district 541 

0 

Oklahoma  irrigation  district  development   587 

Ore  rates,  Neihart  to  Helena  179 

Ore  rates.  Western  Montana  to  Helena   177 

Oregon    irrigation   district    development    587 

Outlook    electric    service    498 

Overcharge    claims :    

Bitter    Root    Oil    Company    187 

Carlson,    John 175 

Cary,   James   H 166 

Equity  Growers  &   Shippers  Ass'n  169 

Ford-Gilbert   Lumber    Co 166 

Harlowton   Creamery  Co 185 

Lepp,  Louis   F : 179,184 

McKee,     Clyde     167 

McCalder,    J.    W 490 

Northwest  Potato   Exchange    185 

Philipsburg    Mining    Co 180 

State    Highway    Commission 163, 178 

Towner,  W.   G 182 

Woods,    P.    W .- 176 

P 

Paradise    Valley    irrigation    district 540 

Passenger  fares  paid  on  trains 189 

Peas  and  dried  beans,  rates  on 180 

Perkins   Lane   crossing   signal    device 52 

Peterson  crossing  signal  device 52 

Petroleum   carried   by  pipe-line   616 

Petroleum  and  its  products,  rates  on  36 

Pipe-line    rates,    Cat    Creek 11 

Pipe-line   rates,   Sunburst   188 

Plentywood    electric    rates 502 

Poplar,   City  of,  vs.   Speed   Electric   Co. 334 

Potato  rates  from  Montana  points  to  Louisiana,  etc 186 

Potomac   Telephone   Company   service   495 

Power   rate,   wholesale,  Montana   Power  Company 502 

Prickly  Pear  irrigation  district  540 

Projects,    summary   of   541 

Public    Service    Commission    Department    327 

Public    Service    Commission — Irrigation    537 

Public   Service  Commission,   supervision   by   539,  548 

R 

Railroad  careful  crossing  campaign  bulletins   619 

Railroad    Commission    Department    9 

Railroad   mileage 605 

Rates,  coal.  Medicine  Lodge  152 

Rates,  electric,  Libby 463 

Rates,   electric,    Poplar    334 
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Rates,  gas,  Great  Falls  379 

Rates,   petroleum   , 36 

Rates,   pipe-line.   Cat  Creek   field   11 

Rates,  pipe-line,  Sunburst  field  188 

Rates,    scrap    iron    167 

Rates,  stulls  and  timbers  142 

Rates,    water,    Chinook    358 

Raynesford   grade   crossing   176 

Recapitulation    irrigation    districts    549 

Red    Lodge-Rosebud    irrigation    district    545, 549, 562 

Reduced    freight    rates    192 

Rimini-Helena    train    service    178 

Ringling    crossing    ; 28 

Roberts,    electric    service    508 

Roberts,  Geo.,  vs.  Nor.  Pac.  Ry.  Co ! 89 

Ronan   electric    service   505 

Routing,  bill    of  lading   165 

Rules,    weighing   and    reweighing    21 

Ruttkay,   L.    K.,   complaint   496 

s 

Safety  appliance  inspection  department  597 

Schiffman  vs.   Nor.    Pac.   Ry.    Co 142 

Scrap    iron,    rate   on    :—  167 

Shelby   electric    service    510 

Shields  Valley   colonization   project  542 

Silver    irrigation    district    549,  575 

Snowline    station    service    161 

Somers-Kalispell    train    service    168 

South  Bench  irrigation   district  547,  549,  573 

South  Dakota   irrigation   district   development  587 

Spur    track,    Nibbe 116 

Spur   track,   Clover   58 

Stanford    depot    lighting    191 

State    supervision    of    irrigation    districts    590 

Steam    heating    service,    Missoula    499 

Street   car  service   East  Helena   car   431 

Street  railway  fares,  Helena-East  Helena  510 

Street    railway    fares,    Missoula 490 

Street  railway  utilities  operating  in  Montana  614 

Storage    charges — Beachem,    J.    W 174 

Storage   charges — Overose   Brothers   177 

Success,    irrigation    districts    591 

Summary  of  irrigation  districts  540 

Sunset  irrigation   district   540 

Supervision    of    irrigation    districts    539, 590 

Switching  limits  and   rates,  Bozeman   96 

T 

Tally   Lake   irrigation    district 540 

Telegraph  companies  operating  in   Montana  614 

Telephone  companies  operating  in  Montana  612 

Telephone  service,  Havre  503 

Terminal  air   brake   tests   601 

Texas  irrigation  district  development  587 

Three   Forks   train    connections    180 

Tongue  and  Yellowstone  River  irrigation   district 540 

Toole    County    irrigation    district    541 

Toston    irrigation     district    .• 540 

Trade  Commission,  control  public  mills 527 
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Train  accidents  and  personal  injuries  606 

Transcontinental   cases   of  1922   268 

Transcontinental    wool    cases    318 

Transfers,   Helena   Street   Railway   Company   498 

Transportation    for    livestock    attendants 137 

Tuscor    station    service    165 

U 

Ulm    irrigation    district   540 

Undercharge   claims — McCone   County   172 

Pondera    County    162 

Uniform   bill   of   lading    181 

United  States,  irrigation   districts  in  582 

United  States  Reclamation  Service,   co-operation  with 541 

Upper   Glendive-Fallon    irrigation    district 546,  549,  569 

Upper  Yellowstone  irrigation  district  540 

Utah    irrigation    district    development 587 

V 

Valley  View   irrigation    district 543,  549,  557 

Valuations     1922 518 

Vaughn-Gilman   train    service 170 

Victor    irrigation    district    541 

Victor,   Montana,   irrigation   project,   near    542 

Virginia  City  electric   service 517 

Volta   station    service 169 

W 

Waco-Custer    irrigation    district   541 

Washington   irrigation   district   development   587 

Water   main   extension,    Kalispell    329 

Water    rates,    Chinook 358 

Water   service,   Bridger 505 

Water    utilities,    privately    owned 607 

Water   utilities,   municipally   owned    608 

Weighing   and    reweighing    rules    21 

Whitefish  water  utility,  rates  and  service 438 

Whitetail    irrigation    district 540,  548,  549,  579 

Wholesale   power  rate,  Montana  power  company 505 

Windham-Lehigh  'train    service    ^'- 167 

Winnett    electric    rates 497 

Wireless    utility    operating    in    Montana    614 

Wood,    fuel,    rate    on    175 

Woods   Gulch    irrigation    district   549, 567 

Wrecks     616 

Wyoming   irrigation   district   development    588 

T 

Yellowstone    irrigation    district    540 

Z 

Zurich   irrigation   district   540 
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